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MOTION-PICTURE DISTRIBUTION TRADE 
PRACTICES—1956 


WEDNESDAY, MARCH 21, 1956 


Untrep Srates SENATE, 
SeLtect CoMMITTEE ON SMALL Business, 
SUBCOMMITTEE ON RETAILING, 
DIsTRIBUTION AND Farr TRApE PRACTICES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a. m., Senator 
Hubert H. Humphrey (chairman of the subcommittee) presiding. 

Present: Senators Humphrey, Schoeppel, and Goldwater. 

Also present: John J. Flynn and Charles M. Noone, counsel. 

Senator Humrnrry. Will the Committee come to order. 

Senator Schoeppel, we are very happy to have you here because you 
are an expert in this area and will be able to give us real guidance. 

This hearing of the Subcommittee on Retailing, Distribution, and 
Fair Trade Practices of the Senate Select Committee on Small Busi- 
ness has been called for the purpose of studying the problems of the 
independent motion-picture exhibitors. 

Two years ago the Monopoly Subcommittee of the Select Commit- 
tee on Small Business under the able chairmanship of my friend and 
colleague here, Senator Andrew F. Schoeppel, conducted 12 days of 
hearings on this same subject and received testimony from numerous 
exhibitors, distributors, and Government officials, as well. 

In the committee’s report issued on August 3, 1953,’ it was recom- 
mended that the very apparent problems and grievances of the inde- 
pendent exhibitors could best be met by two courses of action: (1) 
A voluntary system of arbitration to settle disputes arising from ex- 
hibitors and distributors, and (2) a more forceful and vigilant policy 
on the part of the Antitrust Division of the Department of Justice 
in assuring compliance with the consent decrees resulting from the 
famous 1948 Supreme Court decision in the Paramount case. 

Now, it is this committee’s purpose in calling these hearings to 
ascertain to what extent these suggestions have been put into opera- 
tion. It is also our intention to determine the present state of the 
industry, in particular, how the small nbipeniilan theater owners 
are faring. 

Numerous complaints from exhibitors dealing with a wide variety 
of topics such as film shortage, price of film rentals, arbitration, block 
booking, and competitive bidding have come to the committee in re- 
cent months. It 1s our purpose to be completely fair. There is no 
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rejudging of this case by any member of this committee. And to 
S objective during these hearings, we want only to know what the 
factual situation is, what the problems are, and what, if anything, can 
be done by this subcommittee or the full committee to remedy any 
valid complaints brought forth by the independent theater owners. 

After the spokesmen for the exhibitors have been heard from, the 
distributors will be invited to appear in order that we may have the 
benefit of their point of view, also. They have been specifically and 
specially invited to testify in this hearing. It is the desire of this 
subcommittee, and its only desire, to play a constructive role in the 
present difficulties. I am certain that the testimony we receive from 
the exhibitors and distributors will prove most interesting and valu- 
able to us in the consideration of this complex and vital industry, and 
the status of the independent theater owners. 

Now, I want to say that these hearings were brought about by 
specific complaints or alleged complaints and requests. This is a 
public committee, a committee of your Congress. Its responsibility 
and duty is to hear from the citizens. 

We claim, I think, no special unique knowledge in this field, but 
maybe together here we can arrive at some conclusions. 

Now, with that, I would like to call the first witness. May I point 
out that—as I said in the beginning, we shall have the exhibitors 
and the distributors, so if there seems to be a number of witnesses of 
one group, it doesn’t mean that the other group is being excluded. 
1 want that perfectly clear. 

The first witness will be Mr. Abram F. Myers, chairman of the 
board and general counsel of the Allied States Association of Motion 
Picture Exhibitors. 

Mr. Myers, we are very happy to have you here. You just take 
a comfortable chair there. 


STATEMENT OF ABRAM F. MYERS, CHAIRMAN OF THE BOARD AND 
GENERAL COUNSEL, ALLIED STATES ASSOCIATION OF MOTION- 
PICTURE EXHIBITORS 


Mr. Myers. Thank you, Mr. Chairman, and gentlemen of the 
committee. 

Senator Humpurey. May I say from time to time other Senators 
may come in on this subcommittee and the whole record will be care- 
fully reviewed by the staff and by the Senators. There is consider- 
able interest on the part of our colleagues in this work. 

Mr. Myers. I am very happy to be here, sir. We greatly appre- 
ciate the opportunity to present our case to the committee and—is 
it the custom to swear the witnesses ? 

Senator Humpnrey. No, it is not. We are not taking testimony 
under oath, unless you so desire. 

Mr. Myrnrs. No, I just wanted to know what the custom was. 

Senator Humrurey. We will rely on people’s integrity here. Just 
tell us what the truth is. 

Mr. Myrrs. I will ask some slight indulgence on account of my 
voice this morning. I am just recovering from a tussle with the 
virus and if I go too strong in the early stages, I may run out of 
steam before I finish. 
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Senator Humpnurey. Mr. Myers, in case you tire and you would 
like to cut off your testimony for a while, you can come back. We will 
make those arrangements for you. I don’t want you to overtax 
yourself. 

Mr. Myrrs. Thank you very much, Mr. Chairman. 

My name is Abram F. Myers and my business address is Dupont 
Circle Building, Washington, D. C. | Coincident with my resigna- 
tion as a Federal Trade Commissioner in 1929, I was asked by a group 
of independent theater owners headed by the late William A. (Al) 
Steffes, of Minneapolis, to organize and head a national association 
of theater men. 

As a result, Allied States Association—hereafter called Allied 
was formed and for the first 3 years I was its president and general 
counsel. Since then I have been the chairman of the board of direc- 
tors and general counsel. It is with a background of 27 years of 
continuous, active service with that association that I appear as a 
witness at this time. 

As for Allied, it is a federation of 22 regional associations of in- 
dependent motion-picture exhibitors. Their broad territorial cover- 
age is shown by the list which I now offer the committee. 

(The list referred to is as follows:) 


Exntisit No. 1 


STATE AND REGIONAL ORGANIZATIONS OF INDEPENDENT THEATER OWNERS AFFILIA1 ED 
WiTH ALLIED STATES ASSOCIATION OF MOTION PicTuRE ExHIsITors 


1. Independent Exhibitors, Inc. (of New England), 36 Melrose Street, Boston, 
Mass. (With members in Massachusetts, Maine, New Hampshire, Rhode 
Island, and Vermont. ) 

2. Allied Theaters of Connecticut, Inc., 152 Temple Street, New Haven, Conn. 

3. Allied Theater Owners of New Jersey, Inc., 234 West 44th Street, New York, 
N. Y. 

4. Allied Independent Theater Owners of Eastern Pennsylvania, Inc., 201 North 
Broad Street, Philadelphia, Pa. 

5. Allied Motion Picture Theater Owners of Maryland, Ine., 516 North Howard 
Howard Street, Baltimore, Md. 

6. West Virginia Allied Theaters’ Association, Inc., Lee Theater Building, 321 
Adams Street, Fairmont, W. Va. 

7. Allied Motion Picture Theater Owners of Western Pennsylvania, 1705 Boule- 
vard of the Allies, Pittsburgh, Pa. 

8. The Independent Theater Owners of Ohio, 55 East State Street, Columbus, 


Ohio 

9. Allied Theaters of Michigan, Inc., 607 Fox Theater Building, Detroit, Mich. 

10. Allied Theater Owners of Indiana, Inc., 512 North Illinois Street, Indian- 
apolis, Ind. 

11. Allied Theaters of Illinois, Inc., 1825 South Wabash Avenue, Chicago, Il. 

12. Allied Independent Theater Owners of Wisconsin, 1027 West Wells Street, 
Milwaukee, Wis. 

13. Allied Independent Theater Owners of Iowa and Nebraska, Inc., 3025 Read 
Street, Omaha, Nebr. (With members in Iowa, Nebraska, South Dakota.) 

14, North Central Allied Independent Theater Owners, Inc., 1129 Plymouth Build- 
ing, Minneapolis, Minn. (With members in Minnesota, North Dakota, 
South Dakota, and western Wisconsin. ) 

15. Allied Independent Theater Owners of Kansas and Missouri, Inc., 130 West 
18th Street, Kansas City, Mo. 

16. Mid-Central Allied Independent Theater Owners, 105 West Elm Street, Pied- 
mont, Mo. (With members in Missouri and southern Illinois.) 

17. Allied Rocky Mountain Independent Theaters, 921 21st Street, Denver, Colo. 
(With members in Colorado, Wyoming, and southern Nebraska.) 

18. Allied Independent Theater Owners of the Mid-South, Inc., Okolona Theater 
Building, Okolona, Miss. (With members in Tennessee, Arkansas, Missis- 
sippi.) 
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19. Allied Theater Owners of Kentucky, Inc., 427 South Third Street, Louisville, 
Ky. 

20. United Theater Owners of Oklahoma, Inc., 20 North Lee Street, Oklahoma 
City, Okla. 

21. Allied Theater Owners of the Gulf States, Inc., 219 South Liberty Street, New 
Orleans, La. (With members in Louisiana, Mississippi, and Alabama.) 

22. Allied Theatre Owners of Texas, 201114 Jackson Street, Dallas, Tex. 

Mr. Myers. Five other Allied leaders, all of them experienced 
theater operators, will also offer testimony on different phases of the 
exhibitors’ complaints. 

The regional exhibitor associations included in the Allied Federa- 
tion consist of independent motion-picture exhibitors. For the most 
part, they are made up of the smaller neighborhood, suburban and 
small-town theaters. Of all elements composing the motion-picture 
industry, these theaters are the least able to protect themeselves. 
They are the current victims of the oligopoly of film companies that 
determine the number and kind of films that will be produced, the 
terms and conditions upon which they will be leased to the theaters, 
and, to a considerable extent, the operating policies of the theaters 
including the admission prices they shall charge. 

It should be remembered throughout this hearing that it was mainly 
to protect these independent operators, and to insure their continuance 
in business, that the United States Government in 1938 instituted its 
all-embracing suit against the major film companies and their affiliated 
theater circuits. Mr. Justice Douglas in his opinion in that case gave 
the following graphic description of the class of exhibitors I am re- 
ferring to: 

The trade victims of this conspiracy have in large measure been the small 
independent operators. They are the ones that have felt most the discrimina- 
tory practices and predatory activities in which defendants have freely engaged. 
They have been the victims of the massed purchasing power of the larger units 
in the industry. It is largely out of the ruins of the small operators that the 
large empires of exhibitors have been built. (334 U. 8S. 1381, 162; 92 Law 
Edition 1295.) 

It is mainly in behalf of these small operators that the spokesmen 
for Allied appear here today. But such drastie changes have taken 
place in the business in recent years that even the largest circuits are 
suffering, in varying degrees, from the conditions which definitely 
threaten the extinction of the smaller operators. 

I refer particularly to the acute film shortage and the advantage 
which the film companies have taken of the starved market to increase 
film rentals. The troubles of some of the larger units may not be the 
immediate concern of the Select Commitee on Small Business, but the 
fact that they also are affected illustrates the gravity of the situation 
that will be presented to you and the urgent need for the maximum 
aid that the committe can render. 

Let me assure the committee at the very outset that the cause of the 
motion-picture theaters is not a hopeless one. It is a widely enter- 
tained notion that television has doomed the movies beyond salvation. 
Had we shared that view we would not have invoked the good offices 
of this committee and would not be here wasting its valuable time. 
There is still a chance for the physician before the coroner’s services 
are required. 

That television has hurt the theaters, no one will deny. But the 
theaters are fighting for their place in the amusement world, and 
fighting hard, as they have always done. The trouble is they are 
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fighting this, the most desperate of all their battles, the battle for 
survival, without bullets. When the movies were first exposed to the 
competitio m of quality progr: ams on radio, the same dire predi tions 
concerning their life expectancy were made. 

John McCormack was the firs great artist to be presented on the 
air and the night he sang coast to Cco% pi a lot of people said, “this is 
the end.” But the theaters had big guns and plenty of ammunition 
with which to fight back. The old silent films had’ been supplanted 
by talking pictures and these were as much a nove lty as radio. More 
important, there was then an abundant supply of fi ilms and exhibitors 
could keep their screens constantly occupied with attractions ple: asing 
to their customers. 

With an annual deficiency of 150 feature pictures the market is 
so starved, and the flow of films is so uneven, that subsequent-run 
and small-town exhibitors, who must follow the extended runs in the 
big city first-run theaters, can offer suitable attractions to their cus- 
tomers only occasionally and rarely during periods of peak theater 
attendance. Due to this scarcity, exhibitors operating on full time 
must license all or most of the pictures made available to them at 
rentals they can ill afford. 

Armed with an adequate supply of film attractive to their custom- 
ers, at fair prices, the exhibitors are confident that they can hold their 
own in competition with free television. 

By fair prices, we mean prices which will yield a profit with which 
to maintain their theaters and to advertise and exploit their attrac- 
tions. Of course, the exhibitors are not so foolish as to suppose that 
they can immediately turn back the calendar to 1946, which was an 
especially lush year. But as the committee will observe from the 
figures which will be presented to it, a comparatively modest upturn 
in attendance would spell the difference between remaining open and 
closing for many theaters. 

The details of this film shortage and its impact upon the theaters 
will be presented to the committee by Mr. Trueman T. Re af sa ch, a 
former president of Allied. 

For present purposes it will suffice to outline very briefly our views 
as to why the film companies have brought about this scare ity. The 
main reason, we believe, is because they are obsessed with the idea 
that they can make more money by supplying a few pictures to the 
big city key theaters for exhibition on extended engagements at high 
admission prices than by producing a lot of pictures to play shorter 
runs in a large number of theaters at normal admission prices. 

Another reason is that the American market today is greatly in- 
fluenced by conditions in the foreign market. The lamentable but 
inescapable fact is that while the film companies’ domestic grosses are 
decreasing. due to the falling off in theater attendance and their own 
restrictive policies, their foreign grosses are increasing. One way or 
another, they are getting more money out of the countries whic +h re- 
strict the amount that can be taken beyond their borders. Mainly, 
this is accomplished by producing pictures in those countries. At 
latest reports the film companies’ foreign revenue is about equal to 
their domestic revenue. 

Now a number of foreign countries protect their own film industries 

restricting the number of American films that can be imported. 
These quota restrictions are not new; ; they have posed a problem for 
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American producers for many years. But during the years when the 
foreign revenue was insignificant as copaeen with the domestic 
revenue, the restrictions did not m: iterially affect production in the 
United States. Now that the film companies profess to believe that 
the domestic revenue alone will not support their grade A pictures, 
they have curtailed their output to conform to foreign-quota restric- 
tions, and the American exhibitors are the victims. 

This condition, bad as it is, is aggravated by the fact that Ameri- 
can producers now rarely m: ke pictures especially adapted to Ameri- 
can audiences. The aim is to make pictures with universal appeal— 
pictures that will appeal to audiences at home and abroad. This 
policy has virtually eliminated the American family-type pictures 
and those featuring familiar American sports and customs. Re- 
cently I heard an exhibitor bemoan the fact that for more than 4 
years he has not been offered a football picture, although the Ameri- 

can people are football conscious for about 4 months every year. That 
is quite obviously due to the fact that football, as we know it, is as 
unfamiliar to foreign audiences as soccer is to most Americans. 

The theaters’ inability to obtain an adequate volume of audience- 
attracting films is still further aggravated by certain marketing poli- 
cies and practices employed by the film companies, especially the pre- 
releasing of pictures, which will be dealt with later sani in the testi- 
mony. 

It can be safely predicted that most of the exhibitor complaints that 
will be brought to the committee’s attention will be to the effect that 
the rental terms imposed upon them by the film companies are ex- 
cessive. 

If these were merely the complaints of traders in a free market to 
the effect that the sellers are demanding too much for their products, 
this committee probably would be reluctant to waste time on them. 
But the motion-picture market, as I have pointed out, is no longer 
u free market. It is not governed by the law of supply and demand. 

There was a time when an exhibitor who felt that a distributor was 
asking too much for its pictures could go next door and negotiate with 
another distributor. Today he has no such choice; he must take the 
pictures offered, or leave them. And if he leaves them he will be hard 
pressed to find substitutes therefor. 

Consequently we ask the committee in weighing these complaints 
of excessive film rentals to bear in mind these points: 

The film companies have deliberately curtailed their respective 
outputs to the point where exhibitors must license all or nearly all the 
pictures released—especially the good ones—in order to operate. 

The film rentals demanded for topnotch pictures are often so 
excessive that many independent exhibitors must forego them alto- 
gether or else play them ata loss. 

3. The film companies’ current policy of fewer pictures to be played 
in fewer threaters at high admission prices has enabled them to attain 
a high degree of opulence while the independent exhibitors teeter on 
the brink of ruin. 

4. Millions of Americans who are dependent upon the independent 
subsequent-run and small-town theaters for motion-picture entertain- 
ment are being deprived of the opportunity to see many of the best 
pictures, in derogation of the public interest. 
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Chief among the selling policies that make life so rugged for the 
independent theaters is that of demanding as film rental the same 
vercentage of the gross receipts of all theaters, regardless of then 
ocation, run, size, or grossing potentials. In recent year the “must” 
50-percent picture and 40-percent picture have become common. 

Let me illustrate the eflect of such a policy by a simple example. 
A large first-run theater grossing $25,000 on an engagement can con 
ceivably pay $12,500 for the film and still make a profit. But a sub 
sequent-run theater grossing $1,000 cannot pay 3500 for its film and 
get out whole, although its overhead may be considerably lower. 

Add to the comparison the fact that the first-run theater plays the 
picture when it is brand new and while the distributor's national 
advertising is still effective, whereas the subrun plays it after the key 
run has bled it white, and the inequality becomes glaring. 

An independent exhibitor will be able to pay higher film rentals 
once the pictures begin coming to him in orderly response to his needs. 
But the current high prices are foisted upon him when the flow is 
constantly being interrupted and he is bedeviled by intervals when 
he has no suitable attractions to offer. 

These interruptions are not only the natural results of the shortage 
but also are caused because of the distributors’ insistence that their 
top pictures be played on extended engagements in the first-run, high 
admission-price theaters. Under the prereleasing practice, which will 
be dealt with later, they aim for repeat first runs before those pictures 
are made available to the subsequent runs and small towns. 

Take a picture like White Christmas, which was made available to 
selected first-run theaters for prerelease engagements at Thanksgiving 
time in 1954. That is a good theater-going time and especially for 
this picture, with Christmas in the offing. Following these special 
engagements the picture was withdrawn from circulation until the 
Christmas holidays when it was generally released to the regular first 
runs. By the time the picture was ready for the sub runs and small 
towns, Christmas was long past and the picture no longer had the 
seasonal appeal that made it an outstanding attraction. 

Inability to get suitable pictures for exhibition at the right time 
may result in excessive film rentals even though the rentals actually 
paid are lower in dollars and cents than those which were paid for 
comparable pictures in happier times. It is the relation of film rentals 
to gross receipts that tells the story. 

The affidavits * which will be tendered will show, in some instances, 
a modest decline in film rentals paid in the last 2 years. But in no 
instance that has come to my notice has the decline in film rental been 
commensurate with the decline in gross receipts. 

In testing the fairness of film rentals by comparing them to the gross 
receipts we are using the same yardstick that the film companies use 
in pricing their better pictures. A dissertation on percentage playing 
would be beyond the scope of my testimony. Mr. Berger will, I 
believe, touch on the subject. But the manner in which this method 
of pricing is being used to raise film rentals can be briefly illustrated 
by a recent occurrence. 

Paramount Pictures Corp., like most of the other film companies, 
sells to many on what is known as a scale—sometimes called sliding 
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scale. These scales are used in determining the film rental for most 
pictures, but not the spectaculars for which straight demands of 50 
or 70 percent are made. 

Even where there is no scale it is a custom of the business to adjust 
downward following an engagement, if the grosses are disappointing, 
thereby fixing a price similar to that which would result from a scale. 
A widely used scale runs from 25 percent on low grossing engagements 
to 40 percent on the high grossers. 

Recently Paramount notified its customers that the next 3 pic- 
tures—Court Jester, Rose Tattoo, and Anything Goes—would be off 
scale and that the terms for all would be 50 percent with a possible 
adjustment to 35 percent on Court Jester and Rose Tattoo and to 40 
percent in the case of Anything Goes. Thus Paramount insured its 
own increased revenue at the expense of its customers not only by 
raising the price of these pictures but also by raising the floor below 
which it will not go in making adjustments. 

Effective April 1, 1954, Congress rescinded the Federal admissions 
tax on tickets of 50 cents and under, and halved the tax on admissions 
over 50 cents. The purpose of that legislation as shown by the hear- 
ings, committee reports, and debates in both Houses, was to aid the 
sorely stricken exhibitors. 

There was no intimation of a purpose to further enrich the film 
companies. But astrange phenomenon is that since that date the film 
companies’ net earnings have increased by leaps and bounds while the 
condition of the independent exhibitors has steadily deteriorated. 

When the phenomenon was first observed some industry observers, 
having only the published figures to go on, concluded that the film com- 
panies by the simple expedient of raising film rentals had absorbed 
all or most of the benefit of the tax-relief measure. From film com- 
pany sources this happy change in their fortunes has been attributed 
to increased remittances from foreign markets and to the sale of 
capital assets. 

Senator Humpurey. Is it all right if we interrupt you or would 
you prefer to give your whole statement ? 

Mr. Myers. I am perfectly happy to answer questions to the best 
of my ability at any time, sir. 

Senator Humpnrey. I heard you say something about a 150 film 
shortage, is that correct ? 

Mr. Myers. Yes, sir. In the last 2 years there has been a shortage 
of about 150 films under the customary, usual number of releases. 

Senator Humrurey. That is by the motion-picture producers? 

Mr. Myers. By the American producers. 

Senator Humpnrey. By the American producers? 

Mr. Myers. Yes. 

Senator Humpurey. You are basing that upon the previous film- 
production rate ? 

Mr. Myers. Yes. Mr. Rembusch, who will be the third witness, 
will have a chart showing graphically just how that has come about. 

Senator Humrpurey. Very well. I just wanted to find out about 
that. 

Mr. Myers. When their day in court rolls around the film com- 
panies will of course have their own explanation of the phenomenon. 

It may be freely admitted that the improvement in foreign market 
conditions is a contributing factor. But the continued shrinkage in 
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theater profits, which in too many cases have reached the vanishing 
point, indicates quite strongly that the film companies’ opulence is 
due in part to unfair exploitation of the picture-hungry domestic 
market. 

I have here some leaflets* based upon published financial state- 
ments showing the net profits after taxes of eight national produc er- 
distributors beginning with the quarter closest to April 1, 1954, and 
continuing down to the last quarterly statements, before the leafle 
was printed last October. The tabulations on pages 5 to 7 do not 
include RKO Radio Pictures or United Artists (which are members 
of the Big Eight) because they are privately owned and do not issue 
full profit and loss statements. 

Mr. Myers. Assuming, without knowledge, that their net earnings 
were lower than those of the six other major companies, their ommis- 
sion is ayiply compensated for by the inclusion of Allied Artists and 
Republic, which are rated as minor companies. 

Mr. Chairman, for the next few pages I go into detail regarding 
these earnings, but what I say is salien from this leaflet. With the 
committee’s indulgence and since my statement will go into the record 
anyway, I will pass over those figures. 

Senator Humpurey. We will incorporate this in the record. This 
document or exhibit relates to the earnings of the 1 respective com- 
panies, does it not, following the tax relief ¢ 

Mr. Myers. Yes. It takes on the quarterly statement of each com- 
pany closest to the date. 

Senator Humpurey. What is the ist of it, is it that the net earn- 
ings substantially increase ¢ 

Mr. Myers. Oh, yes. As high as 200 percent for 1 company and 
50 to 60 percent for others. 

Senator Humrpnrey. To what do you relate that, Mr. Myers? 

Mr. Myers. I think it represents two things, mainly. I think it 
is very largely influenced by increased remittances from the noo 
market, and secondly, due to exploitation of the domestic market, 
reason of the shortage and the high film rentals, the many 50 and a 
percent pictures that we did not have in years gone by. 

Senator Humpurey. So what your testimony indicates, from your 
observation, is that the net profit following a reduction of the ad- 
mission tax resulted in substantial increase in net profit to the pro- 
ducers, is that correct ? 

Mr. Myers. Yes. 

Senator Humpnrey. Are you say ing they absorbed the tax by in- 
creasing the price upon their releases ? 

Mr. Myers. To some extent. To some extent it was automatic, Mr. 
Chairman, if I might give a very simple illustration. We take a pic- 
ture that is play ed onascale. When the gross reaches a certain point, 
the picture automatically goes into a higher percentage bracket. 

Now when you add the admission tax sav ing to the gross, on a pic- 
ture, it sometimes automatically puts that picture in a higher bracket. 
So as much as 80 percent of the tax saving might go to the distributor’s 
film rental, by reason of that elevation. 


* The leaflet referred to, Have the Film Companies Nullified Tax Relief? is reproduced in 
this record as appendix 1, beginning p. 479. 
*See appendix I, pp. 481- -483. 
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Senator Humpnrey. What you are saying, Mr. Myers, is that the 
exhibitor maintains in many instances the same price on the ticket, 
but that which was a tax became a part of the general admission price ¢ 

Mr. Myers. Of the gross, 

Senator Humpurey. Therefore, when totaled up, each individual 
sale made for the showing of that picture brought back more returns 
because of the gross of the exhibitor, is that right 

Mr. Myers. That is exactly right. 

Senator Humpurey. That is a complicated way of getting at it but 
I wanted to pin this down. 

Mr. Myers. You did a better job than I did on that. 

Senator Humpnrey. Now what I want to get at, here, is did the dis- 
tributor change his scale following the reduction of the tax? 

Mr. Myers. In no case that I know of. 

Senator Humenrey. He didn’t up the scale. 

Mr. Myers. They have upped scales recently, yes. 

Senator Humpurey. I mean following the tax relief. 

Mr. Myers. They lowered ceilings and raised the floors in a good 
many cases, yes. ‘There is testimony to that effect. 

Senator Humpurey. You will have to bear with me. I am a lay- 
man in this and I only want the testimony to be relevant and pertinent 
to your general observation. Your genera] observation is as follows, 
as I gather it. Namely, that the producer was able to make more 
money following the tax reduction, is that right? Is that No. 1? 

Mr. Myers. That is No. 1. 

Senator Humpnurey. Also the distributor made more money fol- 
lowing tax reduction, is that No. 2? 

Mr. Myers. Oh, definitely, yes. 

Senator Humrnrey. All right. Now are you saying that that is 
due to the fact of the gross receipts of the exhibitors ¢ 

Mr. Myers. Being increased by adding the tax. 

Senator Humpurey. By absorbing the tax into what you call the 
ticket price. 

Mr. Myers. Yes. 

Senator Humpnrey. Now are you also saying that the distributor 
charged a greater rental fee following the reduction of the tax? 

Mr. Myers. Yes. There was a considerable increase in the number 
of high percentage figures, 50-percent pictures and so on. We have 
some pictures now at 70 percent and 90 percent. 

Senator Humpurey. How about some of the other pictures that 
were already produced? Was there any upping of the scale on them, 
following the tax relief ? 

Mr. Myers. A picture produced is not a factor in the market until 
it is released. When it is released to the theater, the deal is made 
with respect to the picture, at that time. So I cannot honestly say 
that the pictures produced were increased. The increase came at 
the time they were sold to the theater. 

Senator Humpurey. That is what I am trying to get at, and I 
will try to watch my terminology from here on out. 

At the time the tax relief came into effect—which was, I thought, 
a very meritorious act on the part of Congress—did the distributors 
raise the rental rates on films that had previously been released ? 


’ — Myers. Following April 1, 1954, film rentals generally became 
higher. 
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Senator Humpnukey. As a general pattern ¢ 

Mr. Myers. Yes. 

Senator Humpurey. On new productions, or on old productions ¢ 

Mr. Myers. You see the production of a picture may precede its 
release by a matter of several years. 

Senator Humpurey. After all, it is something like a secondhand 
car. I mean you have a new one and then there is a certain price 
on it, but you may have a secondhand car upon which to bring up the 
price. That is what I am getting at. 

Mr. Myers. You have in mind a picture that is reissued / 

Senator Humpurey. No; that is not what I am getting at. I do 
not know what the rental price would be, but let’s say the rental price 
on a film was 30 percent of the gross. I am just picking a figure out 
of the air. Following the tax relief, did the distributor take that 
same film and say, “We will make that 35 percent ?” 

Mr. Myers. I won’t say he took that same film but the films that 
came along immediately afterwards, he raised his prices on; yes. 

Senator Humenrey. So it was really the new releases where you 
noticed the larger increase in price? 

Mr. Myers. Yes. Of course some of those might have been rather 
old pictures. 

Senator Humpurey Senator Goldwater. 

Senator Gotpwarer. Before you leave this point, Mr. Myers, I 
would like to ask you if you feel that if the Congress takes off the 
10 percent in taxes that 1s now remaining on the admissions of 50 
cents and above, would this phenomenon continue to happen ? 

Mr. Myers. I think that would depend a good deal on the amount 
of publicity that emanates from these hearings, in this committee. 
I think the elimination of that remaining 10-percent tax would be 
very helpful to the theaters. I think that we could in some degree 
avoid a recurrence of that by the proper publicity. 

Senator Gotpwarter. I asked that question because the exhibitors 
of my State are very interested in having that tax removed, and I 
agree with you that it should be removed. But if it is removed and 
it does not benefit the exhibitor, we are not doing it much good by 
removing it. 

Mr. Myers. That is going to be a continuing battle, sir, and I think 
with the moral strength that we can derive from the findings and ree- 
ommendations of this committee, we might be able to do a better job, 
another time. 

Senator ScnorrreL. Mr. Myers, I would like to ask you this ques- 
tion: As a business proposition, as reflected generally in the books 
of all the theater owners of the country, don’t you think that it was 
a good thing that the tax was removed on those tickets under 50 cents. 

Mr. Myers. Yes. 

Senator ScHorrret. Don’t you agree that the best thing that could 
happen to the industry would be to remove completely the tax on all 
admissions, from $1 or $0.95 down ? 

Mr. Myers. I think it would be a wonderful thing. 

Senator Scnorrrent. Did I understand you to say that you felt 
there had been changes or evasions of contracts covering the releases 
of the film companies or that there was fixing of admission prices 
after contracts had been entered into, or competitive bidding in- 
dulged in? 
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Mr. Myers. Let me see if I get the significance of that, Senator 
Schoeppel. Do you ask me if I think there was anything unlawful 
in what they did? 

Senator Scnorerret. Yes. Did the film distributors change their 
contracts after competitive bidding was indulged in or contracts were 
entered into? 

Mr. Myers. No, sir. I can conceive of there being a violation of 
law in what they did, only if we can prove a conspiracy among the 
companies, and I am not prepared to do that. 

Sentor Humpnrey. What you are saying, Mr. Myers, in relation- 
ship to the questions asked by my colleagues here, is that if the tax 
is taken off—which I gather there is considerable sentiment for, I can 
only speak for myself, I happen to agree with Senators Goldwater 
and Schoeppel, that I think this tax should come off—let’s say from $1 
on down, that the good that would be to the exhibitor might very 
well be obviated by new rental rates, on new releases ? 

Mr. Myers. It could be done, there is no question about it. The 
film companies could absolutely confiscate it by that simple expedient 
but what I am hoping is that the pitiless light of publicity being 
turned on them, will deter them. 

Senator Humpnrey. Is it your allegation that in the former tax 
reduction that the producers and distributors basically got the benefit 
of that first tax relief? 

Mr. Myers. Undoubtedly the committee report, the hearings, the 
debates on the floor showed that the purpose was to benefit the theaters. 
And I would say, generally speaking, the film companies benefited to 
a greater degree than did the theaters. 

Senator Humrurey. May I say, Senator Goldwater, since you 
brought in this matter of the new tax consideration, which I gather 
is going to be before the Finance Committee and the House Ways and 
Means Committee, I think it is very important, now, in this record, 
to get clear just who we are benefiting. 

Senator Gotpwater. I wanted to ask a question in relation to that. 
Actually, has the situation of the exhibitor improved substantially in 
the last year? Is he better off today than he was a year ago? 

Mr. Myers. I would say he is worse off today than he was a year 
ago. 

Caiedieten GotpwaTer. What percentage of the exhibitors in this 
country operate at a profit ? 

Mr. Myers. I haven’t a figure on that, Senator Goldwater, but I 
would say except for the very large circuits operating predominantly 
first-run, large-city, high-admission-price theaters, that the theaters 
are doing rather badly, now. 

Senator Gotpwater. What you are saying, in effect, is that the relief 
the Congress granted the exhibitor in 1954 hasn’t been of any benefit 
to him? 

Mr. Myers. It has been of some benefit. His difficulty still is that 
people aren't going to the theaters as much as they used to. The 
attendance is declining. In all fairness we must say that is the biggest 
factor. 

Senator Gotpwater. The attendance? 

Mr. Myers. Yes, and we attribute that to the fact that we do not 
have a continuous flow of attractions. 
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Senator Humpnrey. Mr. Myers, I hope you do not mind pursuing 
this a bit, because testimony before any committee on a subject that 
is germane to another, is somewhat significant. We are going to be 
undoubtedly confronted with this tax-relief question for theater 
owners and exhibitors. 

I want your testimony to be very carefully weighed on this, because 
when we vote in committee, or in the Congress as to further tax relief, 
I would imagine that most of those who will vote for it would be 
thinking that they were voting for it on the basis of trying to offer 
some economic assistance to the exhibitor. 

Is it your view that a further tax cut would offer economic assist- 
ance to an exhibitor ? 

Mr. Myers. Yes. I hope that the net impression that I have left 
with the committee is that that tax reduction would be very desirable. 

Senator Humpurey. And your other observation is that it could be 
desirable, provided that you were able to get the flow of top-grade 
productions which would in turn bring in the customers; is that 
correct ? 

Mr. Myers. Yes, and very frankly, Mr. Chairman, unless we can 
get that flow of product and we can entice the people back into the 
pictures, no amount of tax reduction will save the theaters. 

Senator Humpnrey. As to where the blame may rest is another 
point that the committee will go into, but I think your point about 
attendance is the highly significant point. 

I didn’t want this record to be left at this stage, subject to any mis- 
interpretation; namely, that some tax relief might be of no benefit, 
because if that were in the record, you could rest assured there would 
be no decrease in taxes. 

Mr. Myers. I hope I haven’t left that impression. 

Senator Scuorrret. As you talk about these producers, apparently 
not producing enough good pictures that you would like to have, I am 
reminded that you were the gentleman, as a good lawyer, who was 
active in what is known as the Paramount case. 

Mr. Myers. I was not counsel in that case. 

Senator ScHorpret. You took a great interest in it as everyone else 
in the industry did. 

Mr. Myers. I was amicus curiae. 

Senator Scuorrren. Yes, you participated in it. One distributing 
practice that was barred as a result of that case was what is com- 
monly known as block booking. There were other ramifications 
such as whether companies could produce their own pictures and 
then show them in their own theaters, in short, an integrated opera- 
tion. 

Now, let me just ask you something from a practical standpoint. 
I am persuaded from the trade press that if there is one thing the 
average exhibitor would like to see undone it would be block booking, 
since it might permit the producer to meet the problem of the shortage 
of pictures, or product shortage. 

What have you to say about that? Some exhibitors feel they would 
like to see block booking restored and that that might remedy the 
situation you have just been discussing. 

Mr. Myers. I feel that is an absolutely hollow contention and I 
don’t think it has any merit whatever. I don’t think it has any 
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relevance to the question. There is no impediment today to dis- 
tributors selling to an independent exhibitor as many pictures at one 
time and on one contract as they see fit to agree to unless two or more 
exhibitors are competing for those pictures in the same run. 

The injunction against block booking is simply that the film com- 
pany shall not condition the licensing of one motion picture upon 
the acceptance of another. The forcing of pictures. 

I don’t know of any exhibitor in my association with them, who 
lived through the compulsory block-booking era, and who didn’t have 
some special dispensation, who would want a recurrence of that con- 
dition. 

At the conclusion of my testimony, I will submit to this committee 
50 affidavits °—they are not too repetitive, but they are intended to 
show that this condition we are complaining about extends all over 
the United States, and you will find in them quite a number of com- 
plaints that film companies will insist that an exhibitor who wants 
to license a current attraction must go back and pick up a lot of old 
pictures that he passed over before. In other words, they are still 
complaining of compulsory block booking, which is just the reverse 
of the complaints that you mentioned. 

Now, assume that the film companies, that you rescind that injunc- 
tion. What is there to induce the film companies to make more pic- 
tures? They haven’t cut down the supply of pictures because they 
‘an’t block book them any more, They have cut down the supply 
of pictures because they have found what they think is an easier and 
better way to make money; that is, by making fewer pictures and 
having them shown on extended runs in the big first-run city theater. 

A companion piece to that, Senator Schoeppel, is the contention 
we sometimes hear, that theater divorcement has led to this picture 
shortage. 

I can understand there might be people interested in having an- 
nulled those requirements of the decree, divorcing the film companies 
from their big circuits. But what in the world does that have to 
do with the number of pictures that they will make? I have my 
own impressions as I gave them to you, I think, 3 years ago, sir, as 
to the effectiveness of those divorcements. 

We are not renewing that contention now. It is water over the 
dam. But I think since the film companies and their divorced cir- 
cuits have common-stock holders—I mean stockholders in common— 
that there is just as much incentive in the management of the film 
companies, today, to favor those divorced circuits as there ever was. 

Senator ScHorprret. Of course, we all recognize 

Mr. Myers. I think those are idle contentions and I see no merit 
in them myself. 

Senator ScHorrret. But we do hear that some exhibitors are won- 
dering whether the prohibition against block booking is not a factor 
and might not its removal be the answer to this dearth in pictures? 
We must all recognize, of course, that the companies who are produc- 
ing these pictures do it at terrific expense, and it represents a terrific 
gamble. We don’t always get these topnotch pictures. Nobody knows 
what a picture will develop into until the public sees it and it catches 
on and goes, and they are all too few. 


5 See appendix IIT, p. 490. 
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These concerns, the few who desire to enter the production field, 
are concerned about that terrific financial hazard, putting hundreds 
of thousands and millions of dollars into a production and if it flops 
they are wiped out. There is a hazard both ways in this business, 
and is not this a factor in the amount of production ‘ 

But, there has been some contention made on the part of exhibitor 
that it may be that certain approaches to something on the type of 
block booking might lead to a better situation than they are now 
presently confronted with, since a producer could plan production a 
season ahead with less jeopardy. That is why I asked the question. 
I don’t know the answer. 

Mr. Myers. I assume that those expressions have come to you from 
small exhibitors. 

Senator Scuorrret. That is correct. 

Mr. Myers. Well, the Paramount decision expressly provides, sir, 
that a distributor may sell to an independent exhibitor as many pi 
tures at one time as they can agree on, which is block booking, and 
within the past few weeks, Paramount, which is one of the major 
companies, has issued what they call, I think, a security policy, under 
which they will sell all of the year’s supply of films, I believe, to 
theaters grossing up to a certain figure, which is block booking, so 
there is no injunction against it. 

Senator Humpnurey. The injunction is against a forced tie-in. 

Mr. Myers. Yes. 

Senator Humpurey. It is like where you had price control on auto 
mobiles in shortage, you had to take 2 horns when you only needed 
1, and maybe a certain kind of gadget on the car when you didn’t 
need it, in order to get the car. 

Mr. Myers. It goes back to the old International Harvester case. 
Full line forcing, it was called. 

Senator Humpurey. Proceed. 

Mr. Myers. For a quick appreciation of the significance of these 
figures, turn to the first tabulation showing the combined net earnings 
of the eight companies listed. The total for the second quarter of 
1953, when the tax was still on, was $4,304,000. In the second quarter 
of 1954 when tax relief had begun to manifest itself, their net earnings 
leaped to $8,067,000, an increase of 87 percent. And for the second 
quarter of 1955 their combined net earnings mounted to $9,022,000, 
an increase of 12 percent over the like period in 1954. 

An even better indication of what happened in the spring of 1954 
is given by a comparison of results by quarters within the year. As 
above stated, the second quarter showed net earnings for the 8 com- 
panies of $8,067,000. But the third quarter revealed the full impact 
of tax relief with combined net earnings of $11,245,000, an increase 
of 39 percent over the whopping second quarter. There was a slight 
recession in the final quarter, but it was still $2,658,000 above the 
lush second quarter. 

Even more startling are the individual figures relating to the six 
major companies—the ones the exhibitors must rely upon for the bulk 
of their quality product. 

Columbia’s net increased from $942,000 for the fiscal year 1953 to 
a smashing $3,595,000 for 1954, an increase of 282 percent. And its 





® See appendix I, p. 482. 
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net for the fiscal year to June 25, 1955, was $4,948,000, an increase of 
38 percent over 1954. 

ew’s net jumped from $4,380,000 in 1953 to $6,577,000 in 1954, 
or 50 percent. And its figures for the first three quarters of 1955 
show that it is still doing all right. 

Paramount’s net increased from $6,780,000 for fiscal 1953—which 
did not include tax relief—to $9,003,000 for fiscal 1954—which 
included 9 months of tax relief, an increase of 33 percent. Its total 
net of $5,165,000 for the first 2 quarters of 1955 icllicnies that Para- 
mount is on its way to another record-smashing year. 

Twentieth Century-Fox’s net for 1953, already boosted by Cinema- 
Scope, was $4,560,000, and this was increased in 1954 to $8,044,524, or 
76 percent. The first two quarters of 1955 show this company to be 
lagging a little behind its 1954 pace, but compared to 1953 it is doing 
very handsomely indeed. 

Universal’s third quarter in 1954, when tax relief was beginning to 
assert itself, was $915,000, a substantial increase over the same quarter 
in the preceding year. But in the fourth quarter its net jumped to 
$1,161,000 which was an increase of 105 percent over the $567,000 for 
the like period in 1953. 

Fiseal 1954, including 7 months of tax relief, netted $3,797,000 as 
against $2,616,000 for the preceding year, a gain of 45 percent. And 
Universal’s total for the first 3 quarters of 1955 is $2,986,000 as against 
$2,635,000 for the like period in 1954. 

Warner Bros.’ third quarter for 1954—February 27-May 29— 
showed a net of $918,000 as against $796,000 for the same period in 
1953. But its fourth quarter, including 3 full months of tax relief, 
produced a net of $1,441,000 as against $779,000 for the same period in 
1953, an increase of 85 percent. Warner’s net for 1954 was $3,977,000 
as against $2,908,000 for 1953, a gain of 37 percent. And to prove that 
Warner’s prosperity since tax relicf is no fluke, its net for the first 
3 quarters of 1955 total $3,312,000 just $665,000 less than its grand 
total for 1954. 

Before proceeding to a consideration of what is needed to correct 
the conditions about which we are complaining, I feel that I should 
deal briefly with what may be termed the “committee’s unfinished 
business.” 

It will be recalled that the Small Business Committee’s Subcom- 
mittee on Monopoly held extensive hearings in 1953 on problems of 
independent motion-picture exhibitors relating to distribution trade 
practices. At the conclusion thereof the subcommittee made a report 
which contained the following recommendations: 

1. That a voluntary system of arbitration be established within 
the motion-picture industry. 

2. That the Antitrust Division adopt a more forceful and vigilant 
policy in assuring compliance with the decrees resulting from the 
extensive litigation against the major motion-picture companies. 
Chairman Sparkman, of the full committee, in announcing the instant 
hearings referred to the prior ones, stating that one of the purposes 
would be to determine how far the recommendations heretofore made 
have been effectuated. 

We feel, therefore, that it is incumbent upon us to deal with this 
unfinished business and the subject matter is germane to the issues 
that have been and will be raised here. 
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Allied has consistently taken the position that the problem of ex- 
cessive film rentals towers above all others and that any arbitration 
system which does not provide for the arbitration of disputes in- 
volving the fairness and reasonableness of film rentals and distribu- 
tion policies would be of no substantial benefit to exhibitors. 

Senator Humpnurey. Now, Mr. Myers, what do you mean by arbi- 
tration of film rentals? Let’s assume here you are trying to give us 
just a little education on this complicated subject. Does it mean any 
exhibitor may demand arbitration whenever he is not satisfied with 
the rent that he has been asked to pay on a picture? 

Mr. Myers. Especially; yes, sir. I have already described the cus- 
tom of making satin on pictures. Film rentals are not always 
paid on the basis of the amounts entered in the contract, but on the 
adjustments made after the picture has been played. A great many 
variables enter into a situation like that, and a picture that may seem 
headed for a very successful engagement may turn out very badly. 

Now, what we propose is that after the picture has been played, 
if results were so disappointing that the exhibitor can’t get out whole, 
or realize a fair profit—in other words, if the film rental is not a rea- 
sonable one, they can invoke the good offices of arbitrators to say 
what in that situation would be the fair rental for him to pay. 

Senator Humpurey. Now, in other words, are you spaleine this 
matter of arbitration to conditions, where you may have a top-grade 
film and you run into bad weather or other unusual circumstances in 
the community that you had not anticipated at the time of the con- 
tract? Say you were ina labor community and there might have been 
a strike situation and certain conditions developed? Is that what you 
are talking about ? 

Mr. Myers. That would be included in it; yes, sir; but more often 
it would be a question of whether or not the picture was oversold. 

Senator Humrpurey. Senator Goldwater—— 

Senator Gotpwatrr. Arbitration works two ways. Suppose that 
the exhibitor had made a deal on a picture he didn’t think was going 
to be very good in order to produce it and it turned out to be good ¢ 
Would you then be willing to arbitrate up? 

Mr. Myers. I don’t believe there is any factual basis that would 
justify that, Senator Goldwater. Moreover, we are thinking of arbi- 
tration as an adjunct to the decree in the Paramount case. It has 
always been considered on that basis and no other. Every draft, you 
may have noticed in the record, has contemplated that it be entered in 
the court records as a part of the proceedings in that case. 

Now, the reason that arbitration has been advanced at all is that 
the film companies, not exhibitors, have exercised monopolistic power. 
I know of no record that would justify saying that the exhibitors ever 
abused the film companies by beating down film prices. 

I think the only kind of remedial arbitration, which is what we are 
talking about, would be one-way arbitration invoked by exhibitors, 
against the powerful units, the corporations that make up the pro- 
duction and distribution end of the business. 

Senator Gotpwater. Have you explored other avenues to achieve 
this, other than the one that you are suggesting ? 

Mr. Myers. I think it has been very constantly in our minds for a 
good many years, Senator. I will be followed on the witness stand 
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by Professor Sturgis, who I think may be fairly termed an expert 
on arbitration. I hope that you will explore it with him. 

I think he has a far wider grasp of arbitration and its possibilities 
and uses than anyone else in the country. 

Senator Gotpwarter. I will be interested because, frankly, I can’t 
conceive of arbitration being a one-way street. I say that from my 
own business experience. I think it would be a most difficult thing 
to work. I think what you want to get at probably could be done in 
some other way. 

Mr. Myers. I think you will absorb as we go along some of the 
atmosphere of the case and why it was that one-way arbitration is the 
only kind of arbitration that has at any time been considered since 
the decrees were entered in that case. 

Senator Scuorpren. Mr. Chairman, if I might ask Mr. Myers 
some questions here, I hope I am not premature. I recall vividly 
the series of hearings we held. We tried to be as all-inclusive as we 
could. We heard everyone on this matter. I might say, frankly, 
that I am hearing this morning many of the same allegations and 
conditions as were presented in that series of previous hearings.’ 
You know what the committee’s final position was with regard to 
arbitration of rentals. The committee at that time made its position 
absolutely clear on that point. Personally I can’t conceive how a 
seller can be put in the position of never knowing the final price of his 
product. I had understood that efforts were being made to go into 
this field of arbitration more wholeheartedly, more all-inclusively 
and more thoroughly than had been done. 

I want to say very frankly to you, Mr. Myers, I don’t know how 
true it is, but I have read in the press that the Theatre Owners of 
America were very much batiealion in working out, and had worked 
out, a proposed draft of arbitration agreement with the distributors, 
«and that everything was covered except film rentals. Subsequently, 
the Theatre Owners withdrew their assent when your group agreed 
to join them in asking the Department of Justice to permit the Theatre 
Owners of America to produce pictures and to give them a prefer- 
ential right to show such pictures in their own theaters. Now, right 
or wrong, I don’t know, but that is what I have read. 

Now, what does that do to your people, to the committee’s recom- 
mendation on arbitration, and to small independent theater owners, 
now that you people get together? When I understood that some 
type of agreement had been made between you people and the Theatre 
Owners of America, to withdraw, I am curious about it. Is there 
anything to that ? 

Mr. Myers. Well, yes. They say politics makes strange bedfellows. 
Necessity makes stranger ones, maybe, but for the first time in the 
history of this business, the two national theater organizations have 
got together on common ground. There is a great deal involved in 
your question. 

Senator Humpnrey. May I just note for the record at this point 
that the proposed arbitration draft was made available to this com- 
mittee by a letter of March 15, 1956, signed by Mr. Al Lichtman, 
chairman of Twentieth Century-Fox Film Corp., Abe Montague of 


7 Motion-Picture Distribution Trade Practices, hearings before a subcommittee of the 
Senate Select Committee on Small Business, 83d Cong., 1st sess. (1953). 
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Columbia, and Charles Reagan of Loew’s, Inc., the Distributors Ne 
gotiating Committee on Arbitration. We will make this a part of 
the record.® 

Senator Humpurey. The statement has been made that the two or- 
ganizations have agreed that rentals must be included in arbitration; 
is that correct ? 

Mr. Myers. Yes, but that is not the whole question by a long shot, as 
I will show you in a few minutes. ‘That draft has no exhibitors’ sup 
port today except for one small splinter organization in New York 
City. There are other impediments in that draft besides the failure 
to include arbitration of film rentals. 

Senator Humpurey. As the testimony develops, Mr. Myers, I think 
it would be interesting and important for you and your colleagues who 
testified on your side of this question to develop this film rental objec- 
tive as a part of an arbitration agreement. 

I want to again refer, for purposes of this record, to the report issued 
on August 3, 1953, by the Senate Select Committee on Smal] Business, 
the Subcommittee onMonopoly, chairmanned by my colleague here, 
Senator Schoeppel.? On page 17 it says, “This committee does not 
believe that film rentals should be the subject of arbitration,” starting 
there and going on to the balance of the report, there are some refer- 
ences to film rentals being excluded. 

Now, may I say this does not make the subject excluded. It is very 
much open and, and Senator Schoeppel himself said, that was the 
point at that date. 

Mr. Myers. The report proceeds to say that the subcommittee feels 
that this is a matter that should be governed by the law of supply and 
demand. 

Now, one of the first propositions I made in my statement this morn- 
ing was that that law is not operating in the film market. There is 
no such thing as a law of supply and demand. We havea starved mar- 
ket and that is the reason why the exhibitor organizations that form- 
erly supported the arbitration draft have either withdrawn their sup- 
port or tabled it, or something of that sort. I will give you the facts 
in just a few minutes. 

I think, Senator Schoeppel, that I perhaps can give you the answer 
to your questions by continuing with my statement, because I believe 
it is included in there. 

Senator Scnorrrer. I will be delighted to listen. 

Mr. Myers. It is our belief that the film companies’ professed devo- 
tion to the arbitration draft in 1953 stemmed more from a desire to 
criticize Allied for having rejected it than a desire to put an arbitra- 
tion system into effect. Certainly there was no hurry on their part 
to carry out the Monopoly Subcommittee’s recommendation that an- 
other attempt be made to work out an acceptable system. It was not 
until February 10, 1954, more than 6 months after the date of the 
Monopoly Subcommittee’s report, that Eric Johnston got around to 
calling another arbitration conference. His letter to the president 
of Allied stipulated that 


To avoid misunderstanding the distributors asked me to make it clear that 
they will not be able to agree to arbitrate film rentals and that, therefore, they 
do not consider this subject open for discussion. 





§ See exhibits 21 (a) (b) (c) and (d), pp. 215-231. 


*S. Rept. No. 835, 83d Cong., 1st sess., Problems of Independent Motion-Picture 
Exhibitors. 
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Allied’s board adhered to its position and we did not take part in 
the negotiations. President Marcus, of Allied, wrote Eric Johnston 
in part as follows: 

Your letter was presented to che board on February 25 and I was instructed 
to tell you that since the invitation rules out the only kind of arbitration which, 
in the board’s opinion, would be of immediate, substantial benefit to the inde- 
pendent exhibitors, this association cannot participate in the negotiations. 

Although Johnston’s letter proposed that negotiations start in 60 
days, actually it was much longer than that before a meeting was held 
and thereafter the conferees dawdled through 1954 and most of 1955. 

Late in 1955, with the hearings before this subcommittee in the 
offing, the film companies again became enamored of arbitration. All 
of a sudden the film companies began to press for approval by the 
conferees of a draft of arbitration system. 

Not being participants, we do not know exactly what took place 
among the conferees, but it is our impression that the draft that finally 
emerged was a forced draft. By this time the film companies were 
not attempting to disguise their true purpose. 

They wanted to clear their skirts Sefeen the Senate Small Business 
Committee by claiming they had complied with the Monopoly Sub- 
committee’s recommendation and that Allied was to blame because 
no arbitration system had been set up. 

Comparing this latest draft with the one that was before the com- 
mittee in 1953, it can be said that it contains no added provisions that 
could by the farthest stretch of the imagination be of benefit to the 
exhibitors. On the other hand, the only provision of the older draft 
which could have been of substantial benefit to exhibitors—the pro- 
vision relied upon by representatives of the film company to justify 
that draft—has been dropped. 

To analyze and explain this lengthy and complicated document as 
a part of my oral testimony would consume more time than I have at 
my disposal. It was on the basis of a report which I made at Allied’s 
1955 national convention that that body unanimously repudiated the 
draft. It is, therefore, in effect an official statement of Miea’s posi- 
tion and I beg leave to submit it for the record as attachment A to my 
testimony. 

Senator Humpnrey. It will be included at this point in the record, 
Mr. Myers. 


Mr. Myers. Thank you. It deals in great detail with all these 
points. 

Senator Humpurey. May I say to the reporter, there are some fig- 
ures mentioned earlier in Mr, Myers’ statement on film company profits 
that should be included in the record, that were skipped over.° This 


goes for any witness; anything you wish to skip over will be included 
in the record as if read. 


1° See appendix I, p. 482. 
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(Attachment A follows :) 


Exureit No. 2 
(Attachment A) 
JUDICIAL LEGISLATION BY CONSENT OF THE PARTIES 


Report by Abram F. Myers on Arbitration Scheduled for delivery at Allied’s 
National Convention, Chicago, Illinois, November 7, 1055 


NOTHING NEW HAS BEEN ADDED 


Three years ago in this very room I analyzed for the delegates to Allied’s 
1952 National Convention an arbitration plan that had been approved by the 
film companies and submitted to the several exhibitor organizations for accep- 
tance or rejection. 

The plan was the outgrowth of long negotiations between representatives of 
distributors and representatives of exhibitors during the preceding summer. 

Allied participated in those neyotiations and its general counsel wrote the 
first draft of a plan embodying the substance of the protracted -discussions, 

After the conferences were ended the draft was revised in many particulars 
by attorneys for the film companies before it was submitted to the exhibitor 
groups. In exhibitor circles it was called the Keough-Schimel draft, after the 
general counsel of Paramount and Universal, who were credited with, or blamed 
for, the revisions that had been made. 

At the 1952 convention I explained the plan to the assembled delegates fully 
and fairly in terms of plus and minus. Every provision of possible benefit to 
exhibitors was designated a plus. Every provision that was deemed harmful 
or of no conesquence was called a minus, 

In addition, the plan had been published in full in most of the trade papers, 
and I am confident that it was thoroughly understood by the delegates. I don't 
think anyone suggested, or could have suggested, that there was any blind voting 
in that convention when the delegates unanimously approved the earlier action 
of the board in rejecting the plan. 

This course was in marked contrast to that pursued by TOA in 1952 when 
they made a bit of exhibitor history that has just repeated itself. 

On the eve of TOA’s convention in Washington that year, attorneys for the 
film companies (Keough, Schimel, and Perkins) brought to that city certain pro- 
posals that had not been considered in the negotiations. The obvious purpose 
was to secure my assent thereto so that the plan could be approved by TOA 
as the crowning achievement of its convention. 

Some of the proposed changes were substantial and, moreover, no part of 
the plan had yet been submitted to or approved by Allied. In the circumstances, 
I declined to take any position on the proposals until they had been incorporated 
into a revised draft and could be studied in context. Suspecting that TOA 
would approve the draft offered by the distributors, and wishing to make it 
clear that Allied was not committed to anything, I expressed the view that 
there would not be any arbitration for a long time. 

And within the past few weeks the latest draft which, according to the trade 
papers, is the product of long negotiations between Herman Levy, general coun 
sel of TOA, and Adolph Schimel, general counsel of Universal-International, was 
released on the eve of the TOA convention in Los Angeles. Again the film 
companies were not disappointed hecause this Levy-Schimel draft was promptly 
approved by TOA’s board, with how much consideration I do not know. 

It would be a waste of time to make a minute, section by section, comparison 
of the Keough-Schimel draft, which Allied rejected in 1952, with the current 
Levy-Schimel draft. It is enough to say that nothing new has been added 
certainly nothing calculated to make the scheme more acceptable to exhibitors. 


BUT SOMETHING OF VALUE HAS BEEN DROPPED 


This talk for the most part will deal with prereleases because the film com- 
panies seem bound and determined to use arbitration as a means of securing 
from the Department of Justice and the United States district court legal sanction 
for that method of distribution. 

It will require only a few minutes to review this practice and I think it is 
important that you have the essential details in mind as we consider arbitration. 
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As you doubtless know, the prereleasing practice disrupts the established runs, 
clearances, and availabilities upon which exhibitors must rely in licensing pic- 
tures, in order to avoid disaster, as fully as the mariner relies upon lighthouses 
to warn him against the shoals. 

Superimposing a roadshow, prerelease, or merchandising run (they all add up 
to the same thing) ahead of the regular first runs creates an additional clear- 
ance that is never written into the contracts and the duration of which rests on 
the whim of the distributor. 

As I say, this indeterminate clearance is not described in the contracts; indeed, 
the word “clearance” apparently is about to join its predecessor “protection,” in 
oblivion. The most that is written in most regular run contracts today is “so 
many days after so-and-so, as available.” And as you well know it too often 
happens that no print is available until long after the period indicated. 

I must not be distracted at this time by the print shortage problem, but 
conditions have grown so bad that a New England exhibitor, at the recent con- 
vention in Winchendon, referred grimly to his “no print run” of pictures. 

Now a main reason why Allied’s 1952 national convention rejected arbitration 
was that the Keough-Schimel draft provided that the distributors could pre- 
release two features per company per annum—a maximum of 20 per year. This 
was not an affirmative provision; the end was accomplished by an exception to 
the provision requiring the licensing of pictures ‘‘theater by theater.” 

This provision was incorporated in all the working drafts but none of the 
organizations participating in the negotiations were committed to it, nor could 
they be, except by action of their governing bodies. 

The distributors, in order to reinforce and protect the provision advanced the 
archaic definition of clearance, taken from earlier court proceedings, which is as 
follows: “Clearance means the period of time stipulated in license contracts be- 
tween runs of the same feature within a particular area or in specific theaters.” 

The point to be noted about this definition is that it requires that the waiting 
time between runs, in order to constitute arbitrable clearance, must be stipulated 
in the contracts. 

Now I was a member of Allied’s arbitration committee and I was aware that 
certain film companies had sought to avoid arbitrating clearances under the 
1940 consent decree on the ground that the challenged clearances could not be 
arbitrated because they were not written into the contracts. (Matter of Mc- 
Lendon, No. 17, Feb. 2, 1942.) 

I also was aware that the added clearances created by prereleases, being in- 
determinate, were rarely if ever mentioned in the contracts, although I had 
a vague recollection that Metro had promised the roadshow exhibitors that Gone 
With The Wind would not be put on general release for 1 year following the 
special engagements. 

Finaliy, I was painfully aware of exhibitors’ complaints of delays and losses 
resulting from the print shortage and felt that the failure of a distributor to 
furnish a print on an exhibitor’s regular availability should be arbitrated. 

Therefore, I proposed that there be added to the foregoing definition of clear- 
ance, the following clause: 


“or which regularly occurs between the prior and subsequent runs in competing 
theaters in the absence of any express contract provision describing the same.” 


After lengthy discussions the distributors yielded on this point and the defini- 
tion of clearance contained in the Keough-Schimel draft included this clause. 

Lest I be criticized for claiming credit for something that took place behind 
closed doors more than 3 years ago, let me state that the late Austin Keough, in 
his sworn testimony before the Senate Small Business Committee, attributed the 
same importance to my amendment as I do. 

Testifying specifically in reference to the clearances created by the prereleas- 
ing practice, Mr. Keough said: 

“A compromise had been made, apparently not agreeable to the exhibitors 
that two pictures per distributor per year might be so prereleased * * * we liber- 
alized the definition of clearance. That wasn’t a definition in the courts. We 
took Mr. Myers’ definition. 

“That would have brought the subject up for arbitration * * * The arbitrator 
could have decided that.” (Printed hearings, p. 633.) 

I have already told you that in the Levy-Schimel draft nothing new has been 
added. I must now tell you that something vitally important has been omitted. 
For this latest draft contains only the archaic definition of clearance already 
noted, and my amendment which would have brought it up to date and added 
substance and meaning to it, has been dropped. 
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A BOLD ATTEMPT AT JUDICIAL LEGISLATION 


Prereleasing in practice, if not in theory, is unlawful under the court decrees 
and under the law because the purpose and effect, in most cases is to raise 
admission prices and the effect in all cases is to impose new clearances and 
unreasonably to extend existing clearances. 

The practice imposes new and unreasonable clearances between theaters that 
are in substantial competition and imposes clearances between theaters that ars 
not substantially competitive. 

The film companies naturally dispute this contention and the Department of 
Justice has resorted to attenuated reasoning to justify its inaction concerning 
the practice. But the film companies do not display that confidence in their 
position that is born of conviction. They want judicial immunity for their ac- 
tions and that, in itself, indicates a lack of confidence. 

In the past few weeks you may have read in the trade papers about the flurry 
over The Desperate Hours. Paramount prereleased, or undertook to prere- 
lease, this picture to 128 handpicked theaters. Only 8S merchandising engage 
ments (as Paramount presumes to call them) were provided in the entire Boston 
exchange territory, consisting of 5 New England States. According to trade 
paper accounts, the scheme was abandoned on the day that I made my speech at 
Winchendon assailing it. An unidentified company spokesman pooh-poohed the 
suggestion that my speech had anything to do with this backtracking 

Now I don’t really care what induced Paramount to reverse its policy. I am 
only happy that the New England exhibitors were spared the loss and incon- 
venience incident to these merchandising engagements. But for what it is worth, 
and as a further indication of the uncertainty of the company concerning the 
legality of the practice, I cannot forbear telling you that on October 14, 10 days 
before Paramount backtracked, I sent Mr. Weltner, the general sales manager, 
a written protest which embodied all the points I made in my speech. 

Thus Paramount acted with knowledge of Allied’s protest and the arguments 
offered in support of it, and I have a suspicion that my letter to Weltner was 
on the table and in the minds of the heads of the sales and legal departments 
when they decided to abandon the merchandising engagements and put The 
Desperate Hours on general release. 

But the best indication that the film companies are shaky about this prac- 
tice is their repeated attempts to secure immunity by writing into the arbitra- 
tion plan this provision authorizing the prereleasing of two pictures per company 
per year, although the provision has nothing whatever to do with arbitration. 

In the current draft nothing was left to chance; instead of a mere exception, 
as in the former draft, there is an affirmative provision for legalizing a maximum 
of 20 prereleases a year: 

Section 6—General Provisions.—Two pictures designated during each 12 
months following the effective date of this agreement by each distributor 
party hereto as of unusual character shall be excluded from the provisions 
of this agreement. Such pictures in nowise shall be subject to arbitration 
until such time as the same are announced by said distributor for general 
distribution. Thereafter the provisions of this agreement shall be applica- 
ble in respect of matters occurring in the course of such general distribu- 
tion of said pictures. (Boxoffice, October 1, 1955.) 

It is the declared purpose of the film companies to submit this plan to the 
Attorney General and to the United States district court for their approval. If 
the Attorney General approves the plan, and recommends its acceptance by the 
court, then it is expected that it will be entered in the court records as a sort of 
consent order. 

If this scheme succeeds and the right to prerelease is sanctioned by a court 
order, then the legality of the practice can never be brought in question thereafter. 

Worse than that, if the plan containing the validation of prereleases is entered 
without my amendment to the definition of clearance, exhibitors will be precluded 
from challenging the legality of clearances emanating from the prereleasing 
practice. 

There has been much criticism in this country of judicial legislation. If the 
district court enters an order approving the Levy-Schimel arbitration draft, it 
will be judicial legislation of the worst kind. It is bad enough when a court in 
the exercise of the judicial discretion invades the province of Congress. It is 
tar worse when a court enters an order materially changing the antitrust laws, 
merely because the parties to the litigation have agreed to it, and without benefit 

75964—56——3 
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of the full disclosure and arguments pro and con that feature a contested 
proceeding. 


WHERE DOES THIS LEAVE THE EXHIBITORS? 


When I appeared before the convention 3 years ago I stressed 1 plus factor 
above all others—that was the arbitration of clearances. 

That big plus has been transformed into a dreadful minus inasmuch as arbi- 
tration of such cases under the Levy-Schimel draft would depend upon whether 
the film companies had the grace to specify clearances in the contracts, something 
they seem less and less disposed to do. 

What then does this draft offer the exhibitors that would warrant them in 
expending the time and money which will be required in setting up the local 
tribunals and national appeals board and putting the system into operation? 

So far as financing is concerned, the draft makes no provision therefor, although 
obviously the expense will be very great. 


Runs 


Like the 1952 draft the present draft provides that an exhibitor who has been 
denied a fair opportunity to license feature pictures on a desired run, otherwise 
than “fon the merits,” equal to the opportunity afforded by the distributor to 
another competing theater, may institute an arbitration proceeding in regard 
thereto. 

So far, so good. But if the arbitrators find in favor of the complaining ex- 
hibitor the award merely directs the distributor in good faith to afford the com- 
plainant an opportunity to license the features equal to the opportunity afforded 
the fellow who has been getting the pictures on the contested run. 

Now what do you think the distributor will do in such a case? You know and 
I know the inevitable result will be the initiation by the distributor of competi- 
tive bidding between the rival exhibitors. That would be the simplest and, obvi- 
ously, the most profitable way of complying with the award. 


Competitive bidding 


The draft contains the same provision for easing the hardships of competitive 
bidding that were contained in the 1952 draft. 

In rejecting that draft Allied’s board felt keenly that while some of the re- 
forms in the bidding procedure were desirable, these should be adopted by the 
film companies voluntarily without insisting that they be incorporated in an arbi- 
tration plan. So adopted and observed in good faith there would be no need 
for any arbitration provision concerning them. 

Many exhibitors having in mind the Supreme Court’s strictures on competitive 
bidding still feel that the practice is in the twilight zone of the law. They cannot 
understand why, in order to obtain rules insuring fairness and honesty in the 
handling of bids, they should have to submit to an order putting the Court’s 
blessing on bidding. 

Whether the plan would lessen the amount of bidding, which was Allied’s 
main goal in the negotiations, is extremely doubtful. The companies reserve 
the right to initiate bidding whenever an exhibitor makes written request “in 
any area or situation for a run of a picture * * * which the distributor is proposing 
to license * * * to another exhibitor * * * in such area or situation.” 

While the proposed “rules of the game” may enable an exhibitor to ascertain 
whether he is being fairly treated in the making of awards, it is doubtful if the 
drain on their pocketbooks will be any less. It is my personal opinion that in 
the great majority of cases competitive bidding is a kind of Russian roulette 
played by exhibitors with fountain pens loaded with red ink. Only the film 
companies can win at this game. 


Block booking and contract violations 


There are provisions similar to those contained in the 1952 draft for arbi- 
trating exhibitor claims that one license is being conditioned upon another; 
that is, that features are being forced upon him. Also there is provision for 
arbitrating exhibitor claims of contract violation. 

While instances of forcing occasionally come to light, they usually are rec- 
tified upon complaint. And the contracts are so one-sided that the distributors 
can do about as they please without violating their provisions. The remedy 


here is the negotiation of contract forms involving a reasonable amount of 
mutuality. 
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These provisions, therefore, can be classed as makeweights, all right in them 
selves but not of enough value to justify the price exhibitors are called upon to 
pay for them. 


Damages 

In proceedings involving unreasonable clearances, denial of a run, etc., the 
arbitrators, if so requested, may award damages, but such awards are limited 
to actual proven damages. But if in any case in which they find for the com 
plaining exhibitor, the arbitrators further find that the distributor acted with 
deliberate purpose to injure the exhibitor, or acted in willful disregard of the 
probable harmful consequences to the exhibitor, they may also award exemplary 
damages, not to exceed the amount of the actual damages. 

That means that the most the arbitrators could award, in even the most 
flagrant cases, would be double damages. In no case could the arbitrators 
award triple damages as the courts are required to do in cases under the Clayton 
Act. 

As you are aware, the film companies for several years have been exerting 
strong pressure to change the mandatory triple damage provision of the Clayton 
Act. This agitation manifested itself in hearings before a subcommittee of 
the House Judiciary Committee several years ago. It broke out before the same 
subcommittee again last summer. It is evidently being felt by the Senate Judi 
ciary Committee which recently sent out questionnaires on the subject. 

Approval by the district court of this provision for discretionary double dam 
ages in the arbitration draft would give the film company attorneys just the 
precedent they have been looking for in urging upon Congress their demands for 
revision of the Clayton Act. 


NO PROVISION FOR ARBITRATING FILM RENTALS 


In all its pronouncements on arbitration Allied has stressed that it favors and 
will enthusiastically support an all-inclusive arbitration system. 

Throughout the negotiations in 1952 Allied advocated and sought to have 
written into the plan a provision for arbitrating film rentals or at least sales 
policies. 

Inclusion of the provision authorizing prereleases and exclusion of any pro- 
vision for arbitrating film rentals undoubtedly were the main reasons for re- 
jecting the 1952 draft. 

The current draft is identical in both respects and is much less desirable be- 
cause of the tinkering with the definition of clearance. 

Now our TOA brethren tell us that film rentals can be handled under the 
conciliation provision which is attached to the plan in lieu of arbitration of film 
rentals. Maybe so, but if the purpose is to include controversies over the price 
of film, it seems odd that the draftsmen did not say so in so many words. 

But for present purposes let us assume that such controversies are included 
in “controversies arising on the merits out of the relationship between such 
exhibitor and distributor.” What then? 

It is provided that an exhibitor desiring a meeting for the purpose of con 
ciliation may send the branch manager a written request therefor. In his re- 
quest he may name one other person who will accompany him. Then on the 
first Monday or Friday following a lapse of 7 days after the request was received, 
the meeting will take place. 

If the matter is not settled at the meeting with the branch manager, the 
exhibitor may apply in writing to the general sales manager of the company 
for a home office conference. Such a meeting will be held at a time to be fixed 
by the general sales manager. Here again the exhibitor may bring with him one 
person as adviser or advocate. The meeting may be with the general sales 
manager, or a sales manager designated by him, and the general sales manager 
or the person designated by him may bring in one other person of his own 
selection. 

Now, how does conciliation differ from arbitration? We know that in arbi- 
tration the arbitrators enter awards which are binding on the parties. If not 
complied with, they can be enforced under the uniform arbitration acts. But 
in conciliation, no one is bound by anything that occurs. It consists merely of a 
meeting of the opposing parties to a controversy in hopes that they can talk 
themselves into agreement. 

This not only is the established meaning of conciliation, it is made explicit 
in the Levy-Schimel draft, in the following language: 
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“Neither the exhibitor nor the distributor shall be under any obligation to 
dispose of the controversy under conciliation in the manner proposed by the 
other party and the judgment and good faith of any party * * * shall not be 
questioned.” 

And the plan goes on to provide: 

“The discussions in regard to conciliation shall be confidential and without 
prejudice, and the exhibitor and the distributor and their associates, by par- 
ticipating in the conciliation meetings agree that nothing said, written, or done 
by any party in or in connection with the conciliation shall constitute an ad- 
mission or statement against interest, or be used a such.” 

To me this proposal does not seem novel because it closely resembles the open- 
door policy followed by some film companies, notably Metro, and professed by all. 
If dropping into the office of a branch manager or a general sales manager to 
discuss some situation constitutes conciliation, then we all have practiced it 
many times. Speaking for myself, I can only say that in some cases I have 
had good results and in some I was bitterly disappointed. 

Perhaps the most pretentious effort at conciliation ever made was the one 
described by President Shore—the visits of the joint Allied-TOA committee to all 
the general sales managers. 

Certainly the lines of communication between exhibitors and distributors, di- 
rectly and through their organizations, should be kept open at all times. The 
questions for exhibitors to weigh and determine are what is the need, and 
what is the justification for formalizing so simple a thing as paying a visit toa 
branch menager or a general sales manager to discuss problems “arising * * * 
out of the relationship between (an) exhibitor and (a) distributor’’? 

And, of course, exhibitors must weigh any possible advantages growing out of 
such formalization against the price they must pay therefor because of its 
inclusion in a plan which would legalize prereleases and render them helpless 
when subjected to unreasonable clearances. 

Mr. Myers (resuming). For the time being it will only be neces- 
sary to mention one feature of the plan which, in our view, con- 
demns it utterly. That is an added provision which, coupled with the 
above-mentioned omission, would place the Court’s approval upon 
and in effect legalize the practice of prereleasing pictures. 

Allied has protested to the Attorney General against the inclu- 
sion in the Paramount decrees of the proposed arbitration system on 
the ground that it would result not only in legalizing this oppressive 
practice but also would deny to independent exhibitors remedies they 
now have under the Sherman Act and the decrees, and would consti- 
tute judicial legislation affecting all exhibitors, including those who 
want no part of the deal. 

I do not know what is the present status of the draft—whether the 
film companies have presented it to the Attorney General or for- 
warded it to this committee. This much I do know, and I ask the 
committee to note this well—the draft has virtually no exhibitor sup- 
port—I have just learned that the draft has been submitted to this 
committee. 

As already stated, Allied at its convention in Chicago last Novem- 
ber repudiated the document. 

According to trade paper account the Metropolitan Motion Picture 
Theaters Association, with members in and around New York City, 
tabled the plan when it came on for consideration. 

Representatives of the Southern California Theater Owners Asso- 
ciation are, I believe, scheduled to appear here to speak for that organi- 
zation, but there is no secret about the fact that it has rejected the 
draft. 

Theater Owners of America, the only organization in addition to 
Allied with national coverage, has its representatives here to speak 
for it, but it has been published in the trade papers that it has with- 
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drawn its support from the draft and is now working for an al 
clusive arbitration plan. 

So far as I am aware, the self-styled hl - pendent Theater Owners 
Association, the lesser of the New York ‘ity splinter organizations, 
is the only group currently supporting the ar aft. 

Lest it be said that Allied has not discharged its ovligation to the 
industry by merely condemning and rejecting the draft, let me add 
that leaders of our association summarized the changes which would 
make the draft acceptable and submitted them to the president and 

yeneral sales manager of one of the major companies at a con fe ‘rence 
in Washington on December 8, 1955. Those executives had asked for 
a meeting ‘with Allied leaders and it deve loped early in the discus 
sion that they wanted mainly to urge Allied to approve the bitn ition 
draft. 

The Allied leaders specified that, in order to meet their organiza 
— views, the draft would have to be amended as follows: 

Eliminate the provision authorizing and legalizing the prereleas- 
ame feature pictures per company per ne 

Senator HumpHrey. What do you mean by that? What do you 
mean by prereleasing / 

Mr. Myers. That is a method which played a very large part in the 
hearings 3 years ago. It is a practice whereby a film company will 
release a picture for runs, prior to the regularly scheduled first runs. 
In other words, selected engagements at advanced admission prices and 
establishing new clearances that never existed before, and as we con 
tend, unreasonable clearances. 

The film companies have always wanted, throughout this case, to 
have an exception written into the decree that would permit them to 
prerelease and road-show pictures. 

I well recall sitting in the court in New York, when Mr. Raftery, 
counsel for United Artists, pleaded with the judge to include an excep- 
tion in that decree which would allow them to road-show a limited 
number of their pictures. The court didn’t do it. The court rejected 
that plea. And yet by interpretation, the Department of Justice has 
paved the way for the unlimited use of this practice. Although Sena- 
tor Se hoeppel will recall what an issue it was before the subcommittee 
in 1953, and I am prepared to say to you now, sir, that the situation 
is very much aggravated over what it was then. 

Senator Humpnrey. I would like to at this point incorporate, so 
we may bring this record up to date, if it is agreeable with my col 
le: vwues—here on page 3 of the 1953 committee report under the chair- 
manship of Senator Schoeppel (Subcommittee on Monopoly), the 
item that relates to the prerelease practice. It is germane to what Mr. 
Myers is saying. I understand you say there are more of the prere- 
leases taking place now. 

(The matter referred to is as follows:) 


} 
imilh 


EXHIBIT No. 3 


(Excerpt from S. Rept. 835, 88d Cong., Ist sess. (p. 3), Problems of Independent 
Motion-Picture Exhibitors) 


THE PRERELEASE PRACTICE 


The committee has heard a great deal of testimony about the so-called pre 
release practice. This is a method of distributing motion pictures in which a 
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picture, regarded by the distributor as having exceptional merit or involving 
unusually high production costs, is licensed for an exclusive run in each of a 
limited number of communities. When this restricted run is finished, the pic- 
ture is withdrawn from further exhibition for an indefinite period. Usually, 
however, after a lapse of only 2 or 3 months, the distributor will decide to make 
the picture available to exhibitors on a general release basis, the customary 
method of distributing motion pictures. 

According to a report submitted June 17, 1953, to the committee by the Justice 
Department, only 10 pictures were prereleased nationally during the past 20 
months, while the total number of pictures exhibited during the same period 
was in excess of 400. Thus, at the present time, the actual number of prerelease 
pictures is small in proportion to the number of pictures released in the custo- 
mary manner. It also should be pointed out that the Justice Department report 
observes, “there have been more prerelease pictures in the last 20 months than 
theretofore.” 

As to the future extent of the prerelease practice, the large number of motion 
pictures which have been prereleased, in the metropolitan Los Angeles area only, 
may be significant. 

Mr. Myers. They have even gone a step beyond prereleasing and 
reverted to trade shows. With respect to The Ten Commandments, 
according to the trade papers, Paramount announces that it will make 
no deals for licensing the picture, at all. All it will do is to rent the 
theater—lease the theater from the exhibitor—and exhibit the picture. 
That puts us out of business completely. 

Senator Humpnrey. I was just going to say there has been quite 
a long period of prerelease on The ‘Ten Commandments. 

Mr. Myers. What is particularly depressing, Mr. Chairman, is that 
they say it is so necessary to lavishly advertise The Ten Command- 
ments. I think that is somewhat serious after this length of time. 

Senator Humpurey. But this practice is growing and it is one that 
was looked upon with some concern by the committee in 1953 and I 
merely want your testimony now as I understand it to indicate that 
you consider this a more serious problem now than it was then; is that 
correct ? 

Mr. Myers. Yes, and what I say will be supported by affidavits 
and the testimony by the witnesses. It is a big problem. 

Here are the specifics which we gave the executives of the film 
company (Twentieth Century-Fox), concerning the arbitration 
draft—an arbitration draft that would meet with our organization’s 
approval. 

ne, eliminate the provision authorizing and legalizing the pre 
releasing of two feature pictures per company per annum. 

Two, reinstate the Myers’ definition of clearance which would 
make all clearances subject to arbitration whether formally entered 
on the contract forms or not. 

If I may take a moment to refresh Mr. Noone’s recollection, he put 
the question to Mr. Keough whether the objections raised concerning 
orereleases might be arbitrable. Mr. Keough said, “Yes, we adopted 

{r. Myers’ definition of clearance and under that it woud be arbi- 
trable,” and now that definition is omitted from the draft. 

Three, provide for the arbitration of controversies involving film 
rentals and selling policies and practices. 

Senator Scuorrret. Mr. Myers, might I say at this point, since 
you touch on film rentals, is it your position that in any arbitration 
agreement that is entered into, unless it provides for an arbitration 
of the film rentals, your position would be that you would be against 
it? 
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Mr. Myers. I do not know that I would be against it—provided it 
did not have positively objectionabe provisions, as this one does. 

Senator Humpurey. In other words, the film rental, as | under- 
stand your statement to Senator Schoeppel, is highly important, but 
it is not exclusively important. 

Mr. Myers. I do not believe I could go that far, Mr. Chairman, be- 
cause I think film rentals are the greatest problem the exhibitors have, 
today, and there is no undertaking on their part involving the ex- 
penditure of time and money that doesn’t relieve that situation, that 
would be supported by them. That I truly believe. Film rentals 
dominate every other issue in the business. All the others have paled 
into insignificance in comparison with it. 

Senator Humpurey. Mr. Myers, may I first interrupt again? I 
do feel as we proceed with the testimony, we have to pin down wit- 
nesses’ conclusions and observations. As I understand it, the arbi- 
tration draft that was discussed a moment ago, the one I referred to 
under letter of March 15, 1956, was unacceptable because it did not 
have film-rental arbitration, and because of other limitations within 
it, or what you consider to be weaknesses or obstructions; is that 
correct ? 

Mr. Myers. Yes. On both grounds. 

Senator Humpurey. If you were able to correct the grounds of the 
weaknesses within the arbitration draft, it would still not be accept- 
able because it did not include film rentals; is that correct? 

Mr. Myers. Yes, but I do not want to create the impression that 
that is due to any stubbornness or any selfish point of view, but only 
because it wouldn’t meet any pressing needs in the business, today. 
All else is obscured by film. 

Senator Humpurey. May I say, Mr. Myers, I think it is desirable 
to make the record clear, as I gather there are people in the audience 
who will later be witnesses who would like the record to be quite clear 
so we understand each other. 

As I understand the position of Allied, and the Theatre Owners 
Association, it is that the film-rental proposition is of such overriding 
importance that to talk about arbitration without it would possibly 
lead to no fruitful results; is that correct? 

Mr. Myers. That is exactly right; yes. 

Senator Humpnurey. I think if we understand that correctlv. the 
parties who are involved, here, are at least in an acknowledgeable 
position. 

Mr. Myers. Now I am still dealing with the interview with those 
film executives in Washington. 

Interest was expressed in certain phases of Allied’s position and 
Allied’s president named a followup committee to pursue the discus- 
sions with the executives in question in New York. I do not know 
whether those men were canvassing the situation merely for them- 
selves or as representing the distributor group, but our committee 
later reported that they gave a negative answer to every one of 
Allied’s proposals. 

As raleede the 1953 subcommittee’s recommendation for a more 
forceful and diligent policy on the part of the Antitrust Division 
in assuring compliance with the decrees in the Paramount case, it is 
our view that the recommendation was disregarded. If there has 
been any change in the Division’s attitude since the date of the re- 
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port, it has been in the direction of a more lenient and indulgent 
attitude toward the defendants in that case. 

In his reply to the subcommittee’s followup letter, the Assistant 
Attorney General in charge of the Division stated that no violation of 
law was involved in the evidence of admission-price fixing and un- 
reasonable clearances submitted by the exhibitors in their testimony 
concerning prereleases.”' 

Senator Humuprey. May I just interrupt to say that the entire 
record will be made available to the Justice Department, as you 
know, along with certain questions of the committee. So this is the 
opportunity to state the case for the parties, if you want a good review 
on the part of the Justice Department. 

Mr. Myers. I very much hope that they will also reconsider the 
testimony of 3 years ago. We do not propose to rehash the 1953 pro- 
ceedings beyond pointing out that all speculation on the prereleasing 
practice at that time was based on this premise, as set forth in the 
subcommittee’s report, page 5: 

Competitive bidding is invariably invoked to determine which of the com- 
peting exhibitors is to be awarded a prerelease. 

The justification for inquiring about admission prices resulting in 
the solidifying of admission prices as we showed in the ev idence, at 
that time, all was justified because it was done in competitive bidding. 
That is the committee report and that was Judge Barnes’ conclusion. 

Prereleasing was, in effect, justified on the basis that the bids 
could not be evaluated unless the bidders gave a statement of their 
intention as regards admission prices. The subcommittee said, 
“Of course, to request such a ‘statement of intention’ in itself is not 
unlawful.” “In fact,” it added, “there seems to be a necessity for 
such a statement * * * bec ause an increase in admission prices may 
be reasonably anticipated.” 

Nowhere in the reports and correspondence is the sweeping language 
of the injunctive provision set forth. It enjoins the defendants— 

From granting any license in which minimum prices for admission to a theater 
are fixed by the parties, either in writing or through a committee, or through 
arbitration, or upon the happening of any event or in any manner or by any 
means, 

Now the draftsman of that injunction intended to tear out price 
fixing by the roots. They couldn’t have drawn a more drastic, 
sweeping provision than that. And yet, see what has happened. 

Subsequent developments have revealed that competitive bidding 
is not invariably invoked to determine which of the competing ex- 
hibitors is to be awarded a prerelease picture and hence the asserted 
justification for the price increases which accompany the practice 
fails. 

This is the proof of it: 

Last summer an Iowa exhibitor complained to the House Small 
Business Committee concerning the prereleasing of Strategic Air 
Command, a picture produced by Paramount with the cooperation of 
the United States Air Force which made its versonnel and equip- 
ment avi vailable tothe producer. This exhibitor felt that since mothers 


11§. Rept. No. 1092, 83d Cong., 2d sess., annual report of the Senate Select Committee 
on Small Business, Mare h 25, 1954, pp. 89-99. 

1228S. Rept. No. 835, 83d Cong., Ist sess., report of the Senate Select Committee on Small 
Business, Problems of Independent Motion-Picture Exhibitors, August 8, 1953. 
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and fathers in his area had sons in the Air Force as well as those in 
the big cities, the ‘vy were entitled to see the picture before it became 
stale and at prices they could afford to Ye, The House committee 
referred the complaint to Paramount and in due course it received 
a lengthy explanation from Louis Phillips, the company’s general 
counsel. 

From Phillip’s letter it appears that Strategic Air Command was 
given a preliminary showing (a sort of preprere lease run, as it were) 
in seven selected theaters, whic th, seemingly, underwent certain struc- 
tural alterations in order to exhibit the picture to the best advan- 
tage. Thereafter the picture was made available to a limited num- 
ber of theaters for prerelease or so-called merchandising engage- 
ments. 

I will ask the committee to listen carefully to how Mr. Phillips 
describes 1it-—— 

There were 601 such carefully selected engagements or exhibitions. 


Not a word about competitive bidding. 

Mr. Phillips’ letter and the letter written by the exhibitor point- 
ing out the misleading nature of some of the assertions contained 
therein constitute the best evidence and I herewith tender them to the 
committee as attachments B and C, 

(The correspondence referred to follows :) 


ExHrpit No. 4 


(Attachment B) 


PARAMOUNT PICTURES CORP., 
New York, August 25, 1956 
Hon. Evererre MACINTYRE, 
Staff Director, Select Committee on Small Business, 
House of Representatives, Washington, D. 

Dear Mr. Macintyre: This is with further reference to your letter of July 
28, 1955, addressed to Mr. Barney Balaban, president of Paramount Pictures 
Corp., the receipt of which I acknowledge to you by my letter of August 3, 1955. 

We are pleased by the opportunity which your letter affords us, to set the 
record straight regarding our company’s distribution of Strategic Air Com- 
mand. This we shall do, not in defense of the grossly unfair and unjust com- 
plaint which was made by certain persons to the Congressmen you mention, 
but—on the contrary—with great pride in the production and distribution of 
what has been termed “one of the greatest Air stories ever created for the 
motion picture theaters of the world.” 

Indeed the charges are so distorted and the facts so inaccurate, one is tempted 
to conclude that they were made by persons not in the public interest which your 
committee seeks to protect, but rather for their own commercial interest. We 
feel that the House select committee may also want to have the facts so that a 
further imposition upon its members and functions may be avoided. 

Strategic Air Command is not a documentary film which Paramount Pictures 
Corp. undertook to produce for the Air Force. It was conceived as a great and 
moving story of the unceasing devotion to duty and country of the men of the 
Strategic Air Command. Like all great stories it has its elements of dramatic 
impact and entertainment values. It is a story of human beings and yet, 
underlying their personal sacrifices and the effect which their devotion to a 

cause had upon their everyday living, the real story was the dedication of Amer- 
ica to peace and to the prevention of its breech by the strength and awareness 
of the Air Force and specifically the Strategic Air Command. 

For individuals to charge that this company desired to restrict the wide dis 
tribution of this picture is to indulge in the most apparent fallacy. Every 
producer of motion pictures desires that each of its films be seen by the maximum 
number of people in this country and throughout the world. This is under- 
standable if only for commercial reasons. But here, Paramount was privileged 
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to have produced a motion picture of great entertainment value which at the 
same time had important national and international significance, and there- 
fore our desire for its widespread dissemination was doubly intensified. 

No picture to our knowledge has been more effectively distributed to bring Just 
this result about. To throw it upon the market under the usual technique of 
distribution, it was felt, would be a grave mistake, which would result in its 
message and impact on the public being short lived. 

There have been many other Air Force pictures but none, we believe, with 
the important impact created for this one. Our problem was to make the 
public excitingly aware of Strategic Air Command and to give the public the 
opportunity to talk about it and to spread the word of mouth so that the desire 
of millions of theatergoers to see Strategic Air Command would be intensified. 

In order to launch this picture with a view to stimulating immediate interest 
in it, special showings were arranged with special equipment and at great ex: 
pense in Washington; Omaha; Berlin, Germany; and Tokyo, Japan. The impor- 
tance of these showings can best be appreciated from the description of them in 
the brochure which accompanies this letter. We have also included in that 
brochure glowing reviews which attest that our goal of critical, artistic, and pub- 
lic acceptance of Strategic Air Command was achieved. 

In keeping with our plan, seven cities in the United States were selected for 
the initial exhibition of the picture. There was installed in the theaters in these 
seven cities special equipment so that the full beauty and scope of the picture could 
be presented with breathtaking quality and realism. As an example, the Para- 
mount Theatre in New York City, where this picture was shown, had to rebuild 
its proscenium arch and make other extensive alterations and improvements, at 
a cost of $125,000 to the theater, in which cost we shared in computing film rental 
payable to us. Our company also expended a considerable sum of money in 
assisting exhibitors of certain theaters to make it possible to exhibit the picture 
in their theater with such special equipment. This was made possible because 
this picture was produced under the most advanced and improved process of 
Vista-Vision. We utilized this new precess because it was felt this picture was 
especially adaptable to it and that what was shown on the screen would, because 
of its beauty and clarity, receive the public acclaim which we sought. 

Following these engagements the film was exhibited in certain cities and towns 
throughout the country as special merchandising engagements to continue the 
deeper penetration of the word of mouth. 

There were 601 such carefully selected engagements or exhibitions. 

Your letter states that the committee is informed “that Paramount Pictures 
Corp. is demanding terms of 70 percent in rental of the film which makes the 
film’s exhibition prohibitive, except for the few relatively large first-run city 
theaters.” 

Nothing could be further from the facts. 

First, as to “demanding terms of 70 percent in rentals.” The fact of which the 
Congressmen were not informed is that, of those initial 601 engagements, in 
approximately 500 exhibitors were guaranteed a minimum of 10 percent in the 
gross box-office receipts as net profit to themselves. What this means is that 
should the 30 percent of the gross receipts retained by the exhibitor not return 
him such a net profit of 10 percent, he has a right to retain such additional per- 
centage of the gross until he does have the net profit as guaranteed to him. 

In some cases this guaranty to the exhibitor brought down the percentage of 
the gross film rentals received by Paramount to as low as 7 percent of the gross, 
after Paramount’s advertising expenses had been paid. Paramount knew that 
it might receive substantially less than 70 percent as film rental, for the very 
purpose of this kind of a contract is to guarantee a profit to the exhibitor. This 
is a far cry from the representation which was made to your committee as to 
Paramount's “demanding terms of 70 percent.” 

In the remainder of the 601 engagements, where the terms were 70 percent, the 
exhibitor and Paramount found that type of agreement preferable to the guar- 
anty type which requires the disclosure of certain of the exhibitor’s expense 
figures and the evaluation of those figures by Paramount. 

In fact, considering the results on an overall basis, the 601 exhibitions, includ- 
ing theaters in large cities as well as small, reveal that Paramount received not 
70 percent but less than 50 percent of the gross before Paramount paid its ad- 
vertising costs and received considerably less from these same engagements after 
Paramount’s advertising costs were deducted. 

Next, as to the charge that our policy “makes the film’s exhibition prohibitive 
except for the few relatively large first-run city theaters” and “that the picture 
is not being offered at any terms to many hundreds of small theaters.” 
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Again, the facts contradict the information supplied your committee 

After the picture was thoroughly built up in the minds of the public during 
the initial engagements above referred to and which occurred during the period 
from April 21, 1955, through June, Strategic Air Command was made available for 
sale on a widespread basis to the theaters throughout the country for showings 
commencing on July 1. 

This was no capricious date. It was selected to enhance the very widespread 
distribution plan for this picture. The month of July and the period following 
constitutes a most desirable playing time for any picture during the year, par 
ticularly for a picture of this character. It is during this period that important 
television and radio shows are off the air, children are out of school, and there 
is a great resurgence on the part of the public to go to movie theaters in record- 
breaking numbers during July and August. 

During the 4-week period following July 1, Strategic Air Command was ex- 
hibited in 1,967 theaters. That our plan was successful for wide public accept- 
ance and desire to see this film is evidenced by the fact that during a comparable 
period, Toko Ri was given 959 theater exhibitions, Rear Window had 1,152, and 
Living It Up had 1,000 theater exhibitions. 

Not only is it not true that “the picture is not being offered at any terms to 
hundreds of small theaters” but on the contrary the number of exhibition licenses 
negotiated with theaters during the first 8 weeks of selling was extremely high 
compared with our other current successes. 

During that period 6,336 contracts were negotiated with the exhibitors of 
America in Strategic Air Command. This compared to the sale of 3.266 contracts 
in 8 weeks on Toko Ri; 3,267 in 8 weeks on Rear Window; and 6,504 in 8 weeks 
on Living It Up. 

The 3 pictures last mentioned were selected because they were 3 of our big- 
gest and most popular recent box-office attractions. 

Starting in June of this year, Strategic Air Command was initially sold not 
on the 70-percent terms of which your committee were informed but rather on 
the basis of 50 percent to the theater and 50 percent to the Paramount. 

Moreover, in the later runs, Strategic Air Command is being sold to exhibitors 
on terms below the 50 percent level and also at flat rentals; that is, at a specified 
number of dollars which are negotiated between the exhibitor and ourselves in 
which the exhibitor retains all of the gross receipts no matter how large and we 
do not receive any amount in excess of the flat sum agreed upon. 

A review of our sales policy for Strategic Air Command would not be com- 
plete without mentioning the financial stake which Paramount has in this film 
and the huge dollar investment which we must recoup in order to just get our 
costs expended on this production. 

Paramount Pictures has spent millions of dollars in the development and 
perfection of the photographing and exhibiting of films in the new technique of 
Vista-Vision. As mentioned, we utilized this newest process with Strategic 
Air Command in the belief that the startling and almost awesome beauty of 
our airpower in the skies would be thus presented in the most effective manne 
not only in the United States, but all over the world. Yet, without allocating 
a charge of 1 cent of the cost of such development to this picture, we must get 
back in film rentals close to $414 million before we receive $1 in profit and then 
all of the profit is not ours, but must be shared on a 50-50 basis with Mr. James 
Stewart, the star of the picture. His share is to compensate him for his services 
for which no salary charge was made. His great artistry, his personal interest 
in the Air Force in which he rendered such distinguished service as a colonel, 
and the prestige which he added to Strategic Air Command proved the wisdom 
of his being selected as the star of the picture. 

Our belief in Strategic Air Command and our desire that millions of people 
in America and throughout the world should see it motivated our setting an 
advertising budget in this country alone of over three-quarter million dollars 
Our usual costs for this purpose is from $130,000 to $225,000 for other quality 
pictures, 

The number of individual prints or copies of this film were among the highest 
we have ever had made from an important motion picture. In addition, there 
is the tremendous cost of distributing this film through the 32 sales offices 
which we maintain in this country and 7 in Canada. 

With all of these painstaking and diligent efforts put forth by us, as shown 
above, we are indeed surprised and it was difficult for us to understand how any 
one could charge that our policy is restrictive or prevents the widest spread 
disribution of this picture. 
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These same exhibitors who misinformed the members of Congress know and 
could have stated that it is a physical and financial impossibility to exhibit this 
picture throughout the eighteen-thousand-odd theaters in this country at or about 
the same time. The cost of having sufficient copies of prints to do so would 
be astronomical. This company most strongly feels, and the results prove, that 
the orderly and especially tailored plan of distribution conceived and executed 
for this film was and is in the beneficial interest of all parties concerned, in- 
cluding the public interest and that of the Department of Defense. 

Keach theater has had and will have the opportunity to show this picture in 
accordance with its location and in the order of the importance of the community 
wherein the theater is located. Our prints are being utilized to the best pos- 
sible advantage, having in mind the greatest drawing potentialities in each 
area and with the view to enhancing the desire of the public to see it in the 
subsequent runs in that locality. 

Strategic Air Command is currently being shown daily in hundreds of theaters 
in America and we are currently negotiating hundreds of additional licenses 
each week to exhibitors throughout the United States. As of the week ending 
August 13, 1955, Paramount has entered into over 7,500 contracts for the ex- 
hibition of this picture. 

We hope and have every reason to believe that this picture—important to all 
of us—will have in excess of 16,000 exhibitions throughout the country. This 
coverage compares most favorably with that of the best pictures the motion- 
picture industry has produced. 

Again, we are happy to have afforded to us the opportunity to present these 
facts to you and to the members of the House Select Committee on Small Business 
of the House of Representatives of the United States. 

Yours very sincerely, 
(Signed) Louis PHILLIPs. 








ExHrpit No. 5 








(Attachment C) 


ELpora, Iowa. 


In re Strategic Air Command. 


Hon. H. R. Gross, M. C., 
House of Representatives, Washington, D. C. 


DrEAR CONGRESSMAN Gross: I am obliged to you for referring my letter re- 
lating to the above-entitled motion picture to the House Smal! Business Com- 
mittee. That committee took up the matter with Paramount Pictures Corp. and 
I have received, through the kindness of your assistant, Mr. Case, a copy of the 
company’s response. 

Ordinarily I would allow the matter to rest at this stage, but the company’s 
letter, signed by Louis Phillips, its general counsel, is so vituperative and so 
full of misinformation that I feel it my duty to make this rejoinder. I would 
not want you to think that I had filed with you a complaint so frivolous, or had 
made statements so unfounded, as to justify the kind of letter Phillips wrote the 
Small Business Committee. 

In the first place, I did not intend to imply that Strategic Air Command was 
a documentary film in the sense in which that term is used in the motion-picture 
business. It was not made by the Air Force, at its own expense, merely to 
publicize that branch of the service. It was a commercial photoplay, with 
semblance of a story. To this extent, Phillips is telling the truth. Whether 
the picture measures up to the extravagant claims made for it (that part of 
Phillips’ letter must have been written by the advertising manager), is a question 
which every individual will have to decide for himself, depending on his own 
tastes and preferences. 

But the picture is mainly concerned with the Air Force and if it had been a 
true documentary film it could hardly have dealt with it more thoroughly. It 
would have been impossible to produce the picture without the cooperation of 
the Air Force from top to bottom and without the use of its personnel and equip- 
ment. It simply cannot be true that the picture was made without costing the 
Government a penny. The only theory upon which such a claim could be ad- 
vanced is that the equipment and personnel were there and if they had not been 
utilized in making the picture, their cost would have gone on just the same. 
That is equivalent to saying that if a Government plane is flying from New York 
to the coast it will not cost Uncle Sam anything to carry along a few business 
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executives. Maybe so, but it certainly would save those executives a lot of 
expense. 

However, it is not necessary to bottom my cause on the point of out of pox ket 
expense to the Government. The Armed Forces are not maintained at the tax- 
payers’ expense to aid private corporations in their commercial enterprises, 
When Government personnel and equipment are made available to private 
enterprises for commercial exploitation, it must be because there will be some 
resulting benefit to the Government or the particular service concerned. In the 
ase of Strategic Air Command it is clear that there was such a justification 
The picture is a big boost for the Air Force. As an American I was proud of 
the showing made by this branch of the service in the picture and reassured by 
its high state of preparedness as revealed therein. I hope it will be shown 
everywhere and seen by all. 

This also must have been the hope of the Air Force when it, in effect, joined 
up with Paramount in making the picture. It must have wanted to tell the 
story of the Air Force and its accomplishments, and efliciency to all Americans 
It is hard to believe that those in command at the Pentagon knew that the 
picture would be restricted for several months to a limited number of large 
city theaters that could afford the special installations mentioned and the con 
fiscatory film rentals demanded for the early showings. Certainly we are not 
justified in supposing that those most deeply concerned with the Armed Forces 
prefer the big city, high-admission price theaters. Parents with a son in, or 
about to enter, some branch of the service are more likely to attend a neighbor- 
hood or smalltown theater with a much lower admission price. 

Mr. Phillips stresses the fact that eventually the picture was made available 
to all theaters, by which, I assume, he means that it was generally released 
But please bear in mind that this was not until after it had first been shown in 
theaters in 7 selected cities ou what we call prerelease and then in theaters in 
601 selected cities on what he calls special merchandising engagements. 

This means that in addition to the established runs and clearances, which 
under the law must be reasonable as to time and distance, there were interposed 
two additional runs and clearances before the picture was generally released 
An additional factor, bearing on the public interest, is that in creating pre 
releases and special runs, the film companies commonly require the theaters to 
raise their admission prices. I do not know of my own knowledge that Para- 
mount made such an exaction in connection with Strategic Air Command; but 
a film rental of 70 percent of the gross receipts would necessitate such an in 
crease regardless of any agreement. 

Attendance at any showing depends on a number of factors, chief among 
which are the entertainment value of the picture and its freshness. The big 
publicity break in connection with any picture accompanies its initial showing 
It is for that reason that it is essential for neighborhood and smalltown the- 
aters to play as soon after the key city first runs as they reasonably can 
Phillips stresses the great fanfaronade accompanying the prerelease exhibitions 
of Strategic Air Command, but that was all over long before the picture was 
made available to the great majority of American theaters. If it percolated 
into the town and neighborhoods, it was forgotten before the picture reached 
the theaters that serve them. With the distractions and tensions of modern 
living the public does not remember long the extravagant claims made for a 
picture, or even the glowing reviews published in national periodicals. 

I am sure, Congressman, that you will not be confused by Phillips’ silly 
statement that it would be impossible to exhibit the picture in 18,000 theaters at 
the same time. I have been in the business for a good many years, and I am 
perfectly aware that the cost of providing a print for every theater for simul- 
taneous showing would be prohibitive. 

The facts, well known to Phillips, are that in the regular course pictures are 
venerally released to the theaters pursuant to a system of runs and clearances 
which provide first for exhibitions in first-run theaters, then in the second 
runs, and so on. ‘The small towns have (or should have) fixed availabilities 
after the larger cities. Thus, the same prints are played in a number of theaters 
in succession to one another. The intervening or waiting time, called clearance. 
must be reasonable in order to be legal. By crowding in additional runs ahead 
of general release the film companies, in this instance Paramount, extend that 
waiting time unduly and deprive the theaters on general release of the benefits 
of the initial exploitation. 

While my first letter to you was not intended primarily to seek relief in my 
personal situation, but was written in behalf of independent exhibitors in 
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general, nevertheless my experience may serve to illustrate my point. After 
waiting for the prerelease runs, the merchandising runs and the recular release 
runs having priority over me, I finally was able to license the picture and it is 
booked for my theater in Eldora-—over 6 months after its first release. It goes 
without saying that I will do my best to attract patrons to see it. But as motion 
pictures go, it will then be a very stale picture, and I will not do nearly as well 
as I would have had I been able to play the feature on my regular availability. 
To the extent that the attendance is lower than it otherwise would have been, 
the Air Force is the loser. 

Mr. Phillips attempts to deride my complaint so far as it relates to the ex- 
cessive film rental demanded by Paramount for Strategic Air Command by as- 
serting that while the rental may have been 70 percent of the gross for the special 
runs, Paramount nevertheless guaranteed the exhibitor a profit equal to 10 per- 
cent of the gross. This undoubtedly was an inducement for the selected theaters 
on the special runs because they were all high-grossing theaters. A theater 
grossing (say) $100,000 on an engagement may get by on a guaranteed profit of 
$10,000. But what of a neighborhood or smalltown theater grossing, say, $250 
on an engagement? Does anyone suppose that it could keep its doors open on a 
profit of $25? The theaters awarded the early runs, according to Phillips, were 
handpicked by Paramount, so that the smaller exhibitors did not stand a chance. 

Sut even if the smaller exhibitors could have passed muster otherwise, the price 
would have been beyond their means. They could only stand and wait while the 
picture diminished in drawing power. 

Last May when the board of directors of Allied States Association of Motion 
Picture Exhibitors (with which our Iowa association is affiliated) was meeting 
there were four feature films on release—Strategic Air Command, Long Gray 
Line, Annapolis Story and Eternal Sea—made with Government cooperation. At 
that meeting the board adopted a resolution setting forth the loss to the Gov- 
ernment when such pictures are marketed on such terms as to prevent their 
widest possible circulation. The resolving part reads as follows: 

“Wherefore the board of directors respectfully petitions the Secretary of 
Defense, the Secretary of the Army, the Secretary of the Navy, and the Secre- 
tary of the Air Force hereafter to require as a condition to making available 
the personnel and equipment of their respective branches of the service in the 
making of commercial motion pictures, that such pictures be made available to 
the theaters upon such fair and reasonable terms and conditions as will make 
feasible their exhibition in all classes of theaters through the United States.” 

This resolution proposed a reasonable method by which the armed services in 
acceding to Hollywood’s request for cooperation and assistance in the produc- 
tion of motion pictures, can promote ends beneficial to themselves, and protect 
the theaters and the public against gouging. Phillips’ letter should not rest with 
the Small Business Committee unanswered and I therefore, respectfully request 
that you forward a copy of this letter to the committee in hopes it will pursue 
the matter further with the armed services and, perhaps, with the Attorney 
General. 

With all good wishes, 

Yours very sincerely, 
Leo F. WoLocorr. 

Senator Humenrey. Is it your position that on prereleasing there 
should be competitive bidding ? 

Mr. Myers. No, sir; I say the justification for prereleasing fails 
because they are not always awarded by competitive bidding, and 
these letters prove it. 

Senator Humpurey. I think in the testimony of Mr. Phillips as 
you quote, there were 601 such carefully selected engagements and 
exhibitions; the word “selected” is of importance. What I am try- 
ing to get at is, first of all, I gather you do not favor prereleasing, 
as such ? 

Mr. Myers. I am against prereleasing and against fixing admis- 
sion prices. The reason I have gone into it, Mr. Chairman, is that 
it gets back to the Department of Justice’s attitude on admission- 
price fixing. In Judge Barnes’ letter to the former subcommittee,” 


12a See Judge Barnes’ letter dated November 17, 1953, to Senator Schoeppel, p. 749. 
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it is justified on the ground that you cannot make a selection of bids 
or cannot evaluate the bids on a percentage engagement unless the 

theaters state their intentions with regard to admission prices. We 

know as a practical matter the word gets around as to what prices 

the film company insists upon. They “all report that price and you 

have a uniform and increased price for that picture the country 

over. 

Senator Humpurery. Are you saying that the producer and the 
distributor insist upon a certain admission price in these prereleasing 
engagements ¢ 

Mr. Myers. Yes. 

Senator Humpenurey. What business is it of theirs what the ad- 
mission price is ¢ 

Mr. Mune. Conceivably they have an interest in a percentage en 
gagement, in the gross receipts of the theater. 

Senator Humrurey. On the retail price! Now wait a minute, I 
want to get this point. As average theatergoers, our family attends 
the theaters. We have four children and they like to go to the movies. 
I would like to see Strategic Air Command early instead of late. 
Now what business is it of the producer and the distributor, what my 
local theater charges for the picture? If they want to give me a 
free showing, what business is it of the c ompany ? 

Mr. Myers. The Court in the Paramount case very definitely took 
the position that it wasn’t its business and enjoined them against it, 
but they are doing it. 

Senator Humpurey. Is there any reason for anybody to think it is 
unybody’s business, except the man who has the picture / 

Mr. Myers. The cahilitar is the man best qualified to say what is 
the proper admission price in his community. There is no doubt 
about that. 

Senator Humrurey. Do fair-trade laws apply to motion pictures, 
on resale price? 

Mr. Myers. Beyond a shadow of a doubt they do, and this injunction 
is based on the Sherman antitrust law, but the injunction is being 
violated. 

Senator Humpurery. Mr. Myers, perhaps I am not making my- 
self clear. Let me say a word to you about it: Strategic Air Com- 
mand was produced in cooperation with the Government of the United 
States. That is, the United States Air Force. 

Mr. Myers. Yes; it made its personnel and equipment available for 
the picture. 

Senator Humpurey. Therefore, there is a public interest in this 
picture. I don’t know whether the film company paid the Govern- 
ment for the use of facilities or not. They possibly did. I haven't 
uny information on that. But if the Government of the United 
States or any of its personnel or any of its facilities are involved, 
there is some public interest in this. I think that is a defensible 
proposition, 

What I am trying to get at about using Strategic Air Command 
is, Do I understand, No. 1, that it had a pre- prerelease, and then it 
had a prerelease to 601 oe and then do I understand the 
producer of that picture had something to say about what the exhibitor 
charged for Mrs. Humphrey and Nancy and Skipper and Bobby 

and Dougy and the old man to come on into the show ¢ 
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Mr. Myers. I want to be strictly accurate, Mr. Chairman. I do 
not know with respect to that specific picture what steps Paramount 
took in regard to admission prices. 

Senator Humrurey. Let’s say the picture was Happy Hunting 
Ground—I don’t know if there is any such picture—but it had a 
prerelease. What I am trying to get at is do you know for a matter 
of fact that a producer or distributor can in fact control the admission 
price of a picture ¢ ; 

Mr. Myers. Yes; and I am going to direct the committee’s atten- 
tion specifically to testimony of Mr. Reuben Shor, and the testimony 
and affidavit of Mr. Trueman Rembusch, with respect to a current 
picture known as Guys and Dolls. 

Senator Humpurey. Is that a violation of the law in your inter- 
pretation of the order of the Court in the Paramount case ? 

Mr. Myers. I think it is very clearly a violation of the injunction. 

Senator Humpurey. I complete ly understand where the distributor 
might want to charge a certain rental fee which the exhibitor might 
think is exorbitant, ‘but if the exhibitor buys it or rents it, that is his 
judgment. I mean he made a bad deal. But I am of the opinion that 
if a Chevrolet dealer down the street wants to give away Chevrolets, 
as long as he buys them, he is entitled to give them away. 

Mr. Myers. In all fairness, I have to remind you, Mr. Chairman, 
that on a percentage deal, the film company does retain an interest. 

Senator Humernrey. All right, now that is what we are getting 
at. Now we are coming along here. 

Mr. Myers. That is where the clash comes with the injunction. 

Senator Hlumpnrey. That is the point I think that needs to be 
clarified. There is a difference between an outright sale, or rental 
fee, and then there is another kind of contract that relates to a per- 
centage deal of the gross, isn’t that right 

Mr. Myers. Yes. 

Senator Humpurey, And there is where you get into the application 
of a decree of the Court, as you read it here a moment ago. 

Mr. Myers. And the Court stood firm against all appeals to modify 
that requirement. 

Senator Humpurey. I think you made quite a point, Mr. Myers. 
I will be very frank, just listening thus far. I draw no conclusions, 
this is just an observation, on prerele: sing. ; have watched this pre- 
releasing business go on and very fri ankly, 1 don’t like it. I like to 
go to the show w hen the show is ready. T do not want to wait for a 
year in my neighborhood to get the show. I want to see it when it is 
ready. 

Mr. Myers. You will find some astonishing facts in these affidavits 
which I will submit.* 

Senator Humpnrey. I just want to say that we want to go to the 
Bethesda Theater, or when we want to go on over to a theater in 
Silver Spring, I want to go to a good show. I do not want to have 
to come downtown toa ood show because it takes too long to drive 
down there. I want to go where I buy my groceries or where we get 
the car greased. I want to go over to the same neighborhood. That 


is my part of town. Now can they do that under this kind of arr ange- 
ment you are talking about ? 


™ See appendix III, p. 490. 
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Mr. Myers. Yes, sir, you will find in these affidavits, exhibitor 
who formerly had avail: ibility of, say 21 days after the nearest key 
fown or city, are now put bac k ( months to a veal before they enn 
cet them. 

Senator Humriurey. Do Oldsmobiles come sooner to Washi 
than the Vv do to Silver Spr ing’ The new models ¢ 

Mr. Myers. I am not familiar. I do not know, sir. 

Senator Humrpnurey. Well, you get around. You buy cars 
you? 
~ Mr. Myers. Occasionally. 

Senator Humrunrey. Use that as an example. It may not be get 
mane here but what I am getting at is, a new model of an automobil 
comes out, a fancy new design. Isn’t it generally understood that all 
the distributors of this car—I mean all the Oldsmobile companie 
vet their models just about the same time as the big ones in New York, 
or Minneapolis or Washington? You can go out to Litchfield, Mim 
and get a new automobile just as fast as you can in Minneapoli 

Mr. Myers. I think every dealer has new models on the floor to 
show when the announcement comes out from the factory. 

Senator Humpurey. That is they are available if the production 
line hasthem. They areavailable. It depends on when you get you 
order in, is that right ¢ 

Mr. Myers. That is right. 

Senator Humpurey. Does that situation prevail in the motion 
picture industry ¢ 

Mr. Myers. No, sir, nor could it ex: actly because obviously you can 
not supply a print for every theater in the United States. That 
would be uneconomical, but the point is, sir, that just a few years back, 
these pictures flowed down in a regular sequence. The waiting time 
was reasonable. And now it has been multiplied and multiplied 
until a small-town exhibitor plays pictures 6 months or a year late. 

Senator Humpurey. That is the point 1 am trying to get to you. 
I may be using gross examples, here, but they are some what he ‘Ip- 
ful to draw out the information I would like to see in this record. 
The producers and distributors are here and I think there must be 
a rule of reason in all of these matters. 

Obviously, you cannot have a film available for every theater at 
onetime. You just cannot possiby have. What is a reasonable time? 
Do you have historical averages of time ¢ 

Mr. Myers. Oh, yes. We have customs that have obtained in 
various sections of the country, 25 or 30 or more years. 

Senator Humrurey. Is that historic base being extended? Is it 
taking longer to get a film, for example, out to Huron, S. Dak. ¢ 

Mr. Myers. Exactly so. There is a very intelligent affidavit here 
from a little exhibitor in a small town in Kentucky, not too far from 
Evansville, Ind., which is his key city. He used to ph iy 21 days after 
Evansville as a regular thing. Now he is back to 6 months or more. 

Senator Humpurry. Now I want this point to be noted by those 
who are going to testify as a distributor or producer, because I think 
this is a relevant point. I am not saying what the facts are. This is 
just something that I think ought to be answered, because the charge 
has been made and if there is a pertinent reason as to why this delay 
should be extended, we ought to know it and if it is just simply because 

75964—66——4 
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some people are being sorted out as favorites for high-priced ad 
mission we ought to know that too. It is no fun to take your children 
downtown at $1.25 a ticket, to a show. You would like to be able 
to see a movie for less. You would like to be able to go to a theater 
right next door so you can put the kid on a bike and send him to the 
theater. 

As a family man, I have some strong views about the motion-picture 
industry. Both as to quality of pictures and on their availability. 
I have sat through too many Saturday afternoons, when the Senate is 
out of session, looking at pictures that I am not too happy about. 

Mr. Myers. Based on information that had come to it, Allied on 
October 14, 1955, wrote George Weltner, Paramount’s general sales 
manager, saying: 

It is our understanding that Desperate Hours will be released this month 
to only 128 selected theaters for merchandising engagements. 

In that letter we inquired how such a policy could be squared with 
a provision which enjoins the defendants—— 

From licensing any feature for .exhibition upon any run in any theater in 
any other manner than that each license shall be offered and taken theater 
by theater, solely upon the merits, without discrimination in favor of affiliated 
theaters, circuit theaters, or others. 

Forty days later Mr. Phillips answered for Mr. Weltner and while 
he took exception to Allied’s reference to the “handpicking” of the 
aters, he offered little if any contradiction of the charge. 

First, he admitted selecting cities which, by reason of their size 
and importance, will be the best for exploitation purposes. In non- 
bidding situations he admits selecting the theater which, in Para- 
mount’s judgment, is capable of produci ing the best results. Finally, 
he asserts, where exhibitors have expressed a desire to do so, Para- 
mount affords them an opportunity to bid for the run. 

Shortly after the letter to Weltner was written Paramount aban- 
doned its prerelease program for Desperate Hours and put it on 
general release. Phillips asserts Allied’s letter had nothing to do with 
its decision. But the Phillips’ letters on Strategic Air Command and 
the correspondence relating to Desperate Hours are at variance with 
the finding that the awarding of prereleases is invariably based on 
competitive bidding. The latter correspondence is herewith tendered 
as attachments D, EK, and F. 

(Attachments D, E, and F follow :) 


Exursir No. 6 
(Attachment D) 
ALLIED STATES ASSOCIATION OF Morion PicrureE ExHIsitors 


WASHINGTON, D. C., October 14, 1955. 
In re: Marketing plan for Desperate Hours. 
Mr. GEORGE WELTNER, 
General Sales Manager, 
Paramount Pictures Corp., 
1501 Broadway, New York, N. Y. 

Deak Mr. WELTNER: I have been requested by several Allied members to 
write you concerning Paramount's practice of prereleasing its top attractions 
to a limited number of selected theaters for so-called merchandising engage- 
ments. Their immediate concern is with Desperate Hours, but these exhibitors 
quite naturally view your plans for this picture in the light of the method 
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followed by Paramount in marketing White Christmas and Strategic Air Com 
mand. Fear is entertained in exhibitor circles that Paramount has adopted 
these merchandising engagements as a permanent policy and that it may) 
spread to other companies, If that should come to pass it would totally destroy 
the system of releasing pictures to the established runs in their respective 
order and of observing reasonable clearances between runs which has served 
the industry so well since its earliest days. 

It is our understanding that Desperate Hours will be relen-ed this month to 
only 128 selected theaters for merchandising engagements. Assuming there are 
18,000 theaters in the United States, this method deprives 17,872 from any oppor 
tunity to play the picture on this predeferred run, when, presumably, your 
company’s exploitation of the feature will reach its peak. Whatever the dura- 
tion of those runs, the picture will be withdrawn from circulation upon the com 
pletion thereof and will not be generally released until sometime in January 
In the case of Strategic Air Command, we are informed that a special showh 
in 7 selected theaters preceded the merchandising engagements in 600 theaters 
so that the regular first runs in many areas were held back for 2 runs that had 
been created ahead of them. 

These newly created runs superimposed on the established runs add greatly 
to the waiting time between runs and, in many cases, extend it unreasonably 
This waiting time, in our view, constitutes clearance and there is authority as 
well as reason for this position. Under your method of creating new merehan 
dising runs, the key first runs, accustomed to getting the pictures on national 
release, now must play behind the houses hand-picked by Paramount bhus 
there is created a clearance that never existed before, imposed upon theaters 
that never before were subjected to any clearance. These first-run theaters 
depend for their success upon the exploitation that customarily accompanies 
the initial showing of pictures. Under the merchandising practice, a picture 
is stale before it reaches the first runs and the exploitation given it by your corm 
pany is largely dissipated. 

The adverse effect on the first runs that are not chosen by you for the me 
chandising run is bad enough, but the subsequent runs are two-time losers 
Clearance can only be fairly measured from the first run in a competitive area 
and, during the consent-decree arbitration the appeals board, in modifying the 
waiting time between runs, would protect the complaining subsequent run by 
providing that in any case he should not wait longer than a specified number of 
days after the territorial release. Measuring clearances in this fashion the 
subsequent runs under the merchandising method also are penalized by the clear 
ance imposed upon the regular first runs and, consequently, are shoved back in 
playing time far beyond the clearances commonly observed. In the absence of 
any challenge we must assume that the established clearances are reasonable 
since otherwise they would be unlawful. But extending them as Paramount's 
marketing methods do certainly raises substantial legal questions. 

There is another important legal question involved in your company’s present 
method of doing business. The right which a concern engaged in interstate 
commerce enjoys in the matter of selecting its own customers is subject to the 
condition that it may do so only “in bona fide transactions and not in restraint 
of trade.” 

To be very frank with you, I am wondering how you can reconcile the hand 
picking of theaters to enjoy the preferred runs with the decree in United States 
v. Paramount, et al. Whatever may be Paramount's rights under the general 
law it still is bound by the decree and transactions in violation of its provisions 
are not only unlawful per se but can hardly be called bona fide and are certain 
to be in restraint of trade. I refer to section 11A, paragraph 8, restraining your 
company. 

“From licensing any feature for exhibition upon any run in any theater in 
any other manner than that each license shall be offered and taken theater by 
theater, solely upon the merits, without discrimination in favor of affiliated 
theaters, circuit theaters, or others.” 

I would like to impress upon you in all earnestness, Mr. Weltner, that Para- 
mount’s handling of its high quality pictures has become a matter of grave con 
cern to exhibitors. Under current conditions they must rely on the top attrae- 
tions for a profit and in order to realize such a profit the terms not only must 
be fair but the pictures must be played while public interest in them still sur 
vives. I believe you will understand why the complaints regarding your pre 
releasing method are accompanied by insistent demands that something be done 
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about it. Before contemplating any other course I am submitting the problem 
to you in hopes that Paramount will abate the rigors of its present policy. 

Independent Exhibitors, Inc. (of New England), is holding its annual con- 
vention at Toy Town Tavern, Winchendon, Mass., on October 24 and 25. I 
happen to know that this subject is scheduled for discussion by the members 
at that meeting. I know also that they would appreciate receiving a statement 
from you as to whether Paramount proposes to continue its prereleasing or 
merchandising runs of pictures in the future, and, if so, to what extent. 

A reply will reach me here up to and including the 21st or at Winchendon on 
the 24th. 

Yours very truly, 
(Signed) Apram IF’. MyYErs. 


Exuisit No. 6 (a) 
(Attachment B) 


PARAMOUNT PICTURES CORP., 
New York 36, November 23, 1955. 
Mr. AbRAM F., MYERS, 
Allied States Association of Motion Picture Erhibitors, 
Dupont Circle Building, Washington 6, D. C. 

Dear Mr. Myers: This is with further reference to your letter of October 14, 
1955, addressed to Mr. George Weltner, the receipt of which was acknowledged to 
you by letter of October 20, 1955. In it you requested a statement in reply by 
October 21, 1955, or at Winchendon, Mass., by October 24, 1955, as to whether 
or not “Paramount proposes to continue its prereleasing or ‘merchandising’ runs 
of pictures in the future, and if so, to what extent.” 

Unfortunately, such statement was impossible, since your letter was received 
during Mr. Weltner’s absence, and when he returned it was just for 1 week 
before his departure for Europe, and I was out of the city in Chicago for a 
few days and then in California, from which I recently returned. 

Since your letter raises both practical business distribution problems, as well 
as matters which you state are wholly legal, and since so much has been said 
by you at different times on the subjects covered by your letter, I feel a full 
and complete answer should be made, in order that anyone interested may be 
fully apprised of all of the facts which influence our thinking. This letter, 
therefore, must of necessity be longer than would otherwise be necessary. 

I shall first address myself to the broad business matters relating to the dis- 
tribution of Paramount pictures. 

Your letter starts with the statement, “I have been requested by several 
Allied members to write you concerning Paramount’s practice of prereleasing 
its top attractions to a limited number of selected theaters for so-called mer- 
chandising engagements.” You mention White Christmas, Strategic Air Com- 
mand, and Desperate Hours. 

If we knew who these exhibitors were, who have complained to you, and knew 
the basis of their complaint or concern, as it affects them, we could answer their 
complaint specifically, based upon their individual situation and its relation- 
ship to any others which may be involved. Since we do not know who they are, 
we will be obliged to deal with the subject generally, from an overall standpoint, 
as a producer and distributor. 

The patterns of release of the three Paramount pictures to which you refer, 
were not the same. There were substantial variations, as is the case with others 
of our pictures, in the number of special engagements of the particular picture, 
the areas of these engagements and the time when the pictures were put into 
broadest release. 

This industry, and particularly the production of pictures, has undergone 
great changes in marketing conditions in the past few years, and even more so 
during the past 2 years. Each picture is a separate enterprise, specially tailored 
and specially cast. There is no longer a large number of stars or featured play- 
ers under contract to us, to draw from, and the compensation of these artists 
for their services has increased tremendously over what it was only 2 or 3 years 
ago. All costs, right down the line, from the cost of literary property, cast, 
directors, and writers, to all the labor crafts, have risen to unprecedented heights. 

In addition, whereas years ago, our company's negative cost exceeded a mil- 
lion dollars in the case of only a few of its pictures released in a year, with 
only one or two a year exceeding $2 million, today our average negative cost 
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is over $3 million. This does not include positive prints, advertising, the e 
of distribution, and other costs 

It is in the light of these facts and others that I shall state, that the concern 
of your “several exhibitors” that the practice of releasing which we follow may 
spread, must be considered by us. Of course, what other distributors may d 
can be of no concern to us. However, every producer should be encouraged 
for the good of the whole industry, including the exhibitors, to produce the best 
pictures and to spare no effort or cost in so doing, and they should be free to 
market their product in the way they believe will best obtain these objectives 

The clamor of all exhibitors and their leaders is for more great picture ! 
order to attract the patronage in the greatest numbers The slogan seems to 
be, “Get the public back in the habit of patronizing moving-picture theaters.’ 

Our ioterests in this respect are the same as the exhibitors’, We benefit from 
large box-office receipts, as do exhibitors. If the public stays away, we, as well 
as the exhibitors, are the losers. 

It is now universally recognized that the public today is highly selective in 
the pictures which it chooses to patronize. The public today shops for Its 
pictures as never before. 

In view of the foregoing, Paramount has embarked upon a program of sparing 
no effort or expense to make pictures of outstanding quality, pictures which 
would induce the public to attend in unprecedented numbers 

While all pictures cannot be smash hits at the box office, no matter what 
efforts or expense is put into them, Paramount is exceedingly proud of the 
success Which its pictures have attained in the past several years. That our 
produce is outstanding has been acknowledged by all in the industry. 

Besides the tailoring that has gone into each picture, we are spending greater 
sums than ever before to presell and sell our pictures to the public. Moreover, 
we are continually studying new marketing and merchandising methods for our 
pictures, so as to attract the greatest patronage, for the benefit of our customers 
and ourselves. 

What we are endeavoring to do is to create the largest audiences for the benefit 
of all runs, early as well as subsequent. Our advertising and exploitation are 
aimed at preselling our pictures to the public, and this is of particular benefit 
to the subsequent-run exhibitors. 

While we disagree with you that we dissipate the value of our advertising 
and exploitation by the manner in which we distribute our pictures, I am sure 
that even you do not claim that we deliberately dissipate that which costs us so 
much to create. We are as keen and as alert as any exhibitor, not to dissipate 
the value of this exploitation and advertising, paid, as well as word-of-mouth. 
Certainly, we would be injured, if what you say is true, and our experienced 
advertising and sales personnel are at least as well qualified as exhibitors, to 
advise us if this were so. 

Qur plan and methods of releasing pictures and the correlation of our ad 
vertising and exploitation to these distribution patterns must of necessity use 
as its premise the fact that motion pictures are the most intangible, emotional 
merchandise in existence and that each motion picture is a separate and complete 
entity unto itself. Just as every other major advertiser precedes the introduc 
tion of a new product with test campaigns in selected areas, we must be free— 
in the interest of our exhibitor customers as well as ourselves—ot undertake 
this same type of test campaign in order to arrive at the most profitable (for both 
sides) results. Because of the completely emotional reaction which has to be 
evoked in the minds and hearts of the potential patron, every consideration must 
be given to the selection and placement of the proper emphasis to achieve the 
desired result. 

The burden of the selling approach rests completely with the distributor, with 
little or no assistance from the exhibitor initially, that is, in the creative stage. 
In order to determine how to most successfully arrive at the most palatable sell- 
ing ingredients, we must have freedom in our method of distribution. This 
method, as herein described, where conscientiously and properly applied, has 
enhanced the market value of many motion pictures—profitably to the pro- 
ducer, distributor and exhibitor, as well as the motion-picture goer. 

By this method of release, we seek to determine when the greatest sales pene- 
tration, throngh advertising and exploitation, will have been achieved, and then 
we put our picture, whatever it may be, into the broadest possible release. We 
even make changes in an announced plan of release, as soon as we think a change 
is indicated. This was the case in the latter part of October with respect to 
Desperate Hours. We changed our plans for the distribution of that picture 
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because the experience we had already had indicated that a change was in order. 
Your letter to us had nothing to do with it. 

We feel that only in that way can we hope to realize the revenue necessary to 
make possible the production of pictures which the public will acclaim by their 
patronage, and which you yourself state is necessary, for exhibitors to make a 
profit. We feel that we should not be put into any straightjacket of a releasing 
pattern which is the same for each picture, as your letter suggests, for we would 
thereby be precluded from meeting the changing conditions which exist from 
picture to picture. 

If this were forced upon us by any court decision, or by legislation such as you 
are sponsoring, the inevitable result, as we see it, would be to cheapen the quality 
of our product, to the deteriment of all in the industry, and particularly the ex- 
hibitors. Your criticism, we therefore believe, is unjust and unsound, from a 
business and economic standpoint. 

Nor is there any validity to the legal points raised. I will now deal with 
these matters separately. 

First, I cannot allow to go unnoticed the statement contained in the first 
paragraph of your letter, as follows: 

“If that should come to pass, it would totally destroy the system of releasing 
pictures to the established runs in their respective order and of observing rea- 
sonable clearances between runs which has served the industry so well * * *.” 
{Italics mine.] 

In the Government suit, those for whom you speak and you, yourself, attacked 
“the system of releasing pictures” then in effect, and “established runs.” Your 
position caused Government counsel to argue for “the right to buy,” and this 
resulted in an injunction being entered designed to prevent any “system of re 
lease” and any “established runs.” 

How ironic it is now to hear you espouse a fixed system of release to establish 
runs, which means, very plainly, a freezing or runs, and a possible violation of 
the antitrust laws or the decree, or both. Our present methods do not violate 
either the law or the decree. 

We are not slavishly dedicated to any fixed system of run or clearance. In 
marketing each of our pictures, we take into account its own individual qualities 
and appeal. Certain pictures require broad release at the very beginning. 
Others require slower distribution in order to arouse the public interest in their 
quality and appeal. Experience has shown that this benefits exhibitors gen- 
erally. 

No decision or decree has taken away from a producer or distributor the right 
to market a picture, so as to attain for it the widest possible patronage. Nor 
have we been deprived of the right, by trial and error, to discover ways and 
means of merchandising our product so as to achieve the best results. 

There is nothing sacred about the present clearances, no matter how long they 
have been observed, and no court has enjoined us from changing them. We are 
enjoined only from granting unreasonable clearances, more clearance than is 
reasonably necessary to protect the licensee in the run granted, and from grant- 
ing clearance as between theaters not in substantial competition. These in- 
junctions are being scrupulously observed by us. The special merchandising 
engagements are not violative of these injunctive provisions in the decree. 

We are not withholding pictures from subsequent run and thereby increasing 
clearance. The fact of the matter is that clearance is not at all involved under our 
merchandising method of releasing certain pictures on a limited basis. When a 
picture is not made available for any theater or theaters, in accordance with our 
plan of release, it is withheld only for a brief period. This is not clearance and 
therefore cannot be said to be an increase of clearance, for in these instances 
we have not granted clearance over theaters from which you claim availabilities 
have been withheld. 

Your letter also states: : 

“It is our understanding that Desperate Hours will be released this month to 
only 128 selected theaters for ‘merchandising’ engagements. Assuming there are 
18,000 theaters in the United States, this method deprives 17,872 theaters from 
any opportunity to play the picture on this preferred run, when, presumably, 
your company’s exploitation of the feature will reach its peak.” 

This statement implies that all 18,000 theaters should play this picture day 
and date, which is patently absurd, and if that pattern were carried out on a 
number of pictures, it would mean economic suicide for production, distribu- 
tion, and the exhibitors. I can’t believe you mean that. You must know from 
your years of experience, that no picture is exhibited in more than a small per- 
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centage of the 18,000 theaters in the United States during the first 60 days after 
its initial exhibition. 

The only other meaning I can ascribe to your statement is that Paramount ha: 
no right whatever to determine its method of release and must, perforce, let 
every exhibitor who wants it, play Desperate Hours on our merchandising engage 
ments regardless of its location, size, competitiveness with other theaters or its 
grossing potentialities. 

If that is what you mean, we firmly believe that you are in grave error, and 
that we are strictly within our rights in handling the merchandising engage 
ments as we are doing. In so doing, no discrimination whatever is involved 
for the reasons which follow. 

First, we select cities in the United States which, by reason of their size and 
importance and the extent of their trading area, will have a wide sphere of 
influence on the exhibition of the picture in later exhibitions, thus establishing 
the picture in the mind of the public as an outstanding picture. 

Second, in nonbidding situations, we select the theater which, in our judgment, 
affords the best outlet and is capable of producing the best terms and film rental 
provided, of course, that the theater's owner and ourselves can make a satis 
factory deal. 

Third, where exhibitors have desired that they be afforded the opportunity to 
compete for the earliest exhibition, and they have theaters which are suitable 
and to some extent, at least, comparable, we afford them the opportunity re 
quested, to compete by competitive bidding or competitive negotiation. 

We have done this to avoid a claim of discrimination. While we believe, as 
stated above, we have the right to select our customer, based on sound business 
consideration, the trial of cases demonstrates that often a question of fact is 
presented which must be resolved by a jury when there is one; otherwise by the 
judge—as to whether or not our choice of customer was the result of individual 
conduct or the result of conspiratorial conduct. 

If I remember correctly, you in the past have stated that the decision ir 
United States v. Paramount did not deprive the distributor of the right to choose 
its own customer. Many decisions since United States v. Paramount so interpret 
that decision. 

We conform strictly to the provisions of the decree and license our pictures, 
theater by theater, solely upon the merits and without discrimination, in licensing 
our pictures in the manner above described. No handpicking of theaters is 
involved, and our choice is based upon what we honestly believe to be sound 
business considerations. 

In your speech at Winchendon, as reported in the trade press, you referred 
to our practice and said, “the clear purpose and effect of the practice is to 
raise and maintain admission prices, and to impose new and increased clear- 
ances on subsequent run and smalltown theaters.” This is not our purpose, 
as explained above. Exhibitors fix their own admission prices and are free to 
do so on our pictures. 

While we are on the subject of the exhibitor being free to fix his admission 
price, it is of interest to note that in the question period, following your speech, 
Mr. Nathan Yamins asked you if there is anything in the bill—I presume he 
meant the bill sponsored by you—to regulate the film industry, which would 
involve regulating the prices a theater should charge, and you answered hotly, 
according to the trade paper, “Of course, not. If it were, I could be strung up.’ 

In fairness, Mr. Myers, is it not logical to say that if the industry is regulated 
by the Government and film rentals are regulated, as you are so anxious to have 
done, it would follow, as a corollary, that the admission prices of a theater 
would and should also be regulated. Would it not have been fairer for you to 
have told your audience that at least the Government regulation of the industry 
might bring regulation of admission prices? 

If our method of distributing our pictures is not right, we will be the first to 
recognize it, but we cannot be put into a straitjacket and forced to license our 
pictures one way, your way, and still continue to make the outstanding pictures 
we are making. 

Since we have not been able to answer your letter within the deadline set by 
you, for the reasons stated above, we think it fair that this letter should be 
released to the trade press, so that those concerned may know our views as 
they already know yours. 

Sincerely yours, 
Louis PuIuiips, General Counsel. 
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ALLIED STaTEs ASSOCIATION OF Morion PicTURE EXHIBITORS, 
Washington, D. C., December 1, 1955. 
Louis PHILLIPS, Esq., 
Vice President and General Counsel, Paramount Pictures Corp., 
New York, N. Y. 

Dear Mr. Puivurs: Let me say at the outset that I was very glad to receive 
via the trade papers and United States mail your letter dated November 23 
which purports to be an answer to my unpublished letter to George Weltner 
dated October 14. It is right and proper that the matters dealt with in my 
letter should be publicly debated so that the exhibitors may make up their 
minds in the light of all the arguments pro and con. And I personally feel 
complimented because, according to Variety, this is the first time you have 
sounded off publicly against anyone in the picture business and also because it 
apparently required an amount of time equal to that consumed by the Deluge to 
figure out answers to the points I raised. 

Had your letter been confined to the contents of my letter to Weltner I would 
be inclined merely to release the latter so that the exhibitors could compare the 
two, point by point. But you saw fit to fire back, not with a rifle aimed at your 
immediate target, but with a scatter gun, and the extraneous matters you have 
imported into the controversy call for further comment. In fairness to you let 
me explain that I have been privileged to read your letter to the Select Commit- 
tee on Small Business of the House of Representatives dated August 25, dealing 
with the handling of Strategic Air Command. Also, that I propose to follow 
your example and release this letter to the trade papers. 

1. It is hard to believe that you are serious in claiming that there is incon- 
sistency between the position I have heretofore taken in regard to the system 
of fixed runs and clearances denounced by the courts in United States v. Para- 
mount et al. and the following passage in my letter to Weltner: 

“Fear is entertained in exhibitor circles that Paramount has adopted these 
merchandising engagements as a permanent policy and that it may spread to 
other companies. If that should come to pass it would totally destroy the sys- 
tem of releasing pictures to the established runs in their respective order and 
of observing reasonable clearances between runs which has served the industry 
so well since its earliest days.” [Italics yours.] 

Now Paramount was not a stranger to the Government’s suit and as its 
assistant general counsel you surely were not unaware of the issues therein. 
You must know, therefore, that the system of fixed runs and clearances attacked 
by the Government and condemned by the courts was created for the benefit 
of the affiliated theaters and in order to exclude independent exhibitors from 
the preferred runs. That feature of the Government’s case did not involve, 
and had nothing to do with, the great network of runs and clearances which 
is necessary unless all theaters everywhere are to play the same pictures at 
the same time. Under that system all theaters, and especially subsequent run 
and smalltown theaters, license their pictures year in and year out without 
having to negotiate specially in regard to run and clearance on every separate 
license. 

I agree that there is nothing “sacred” about the present clearances within 
any accepted definition of that word. I also agree that Paramount has not 
been enjoined from changing clearances unless the result is to impose clear- 
ances that are unreasonable or upon theaters that are not substantially competi- 
tive. The point of my letter to Weltner was that since present clearances have 
endured so long, they may be presumed to be reasonable, but increases therein 
resulting from the prereleasing practice may render them unlawful. Putting 
these legal considerations aside, the astounding thing to me, and the disappoint- 
ing thing to the exhibitors, is your abrupt dismissal of complaints on this score 
on the basis of Paramount’s power and rights and in utter disregard of the 
exhibitors’ convenience, interests, and welfare. 

2. You state that Paramount is observing the injunctions scrupulously and 
that the merchandising engagements are not violative of the injunctive pro- 
visions of the decree. But since you have raised the issue of fixed runs and 
clearances, confusing a system that never has been challenged by public author- 
ity with the monopolistic system condemned in the Paramount case, let mé 
say that I know of no device better calculated to restore that unlawful system 
than these merchandising engagements. 
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The Supreme Court’s opinion will remind you that in 1945 the 5 distribu 
exhibitors had interests in only about 17 percent of the theaters in the United 
States, but those theaters paid 45 percent of the total domestic film revenues 
received by all 8 defendants. That was because in 82 cities of the country 
with populations over 100,000, at least 70 percent of all the first-run theaters 
were affiliated with film companies. Now I have no reason to believe that that 
predominance in the first-run field has been much lessened by the divestitures 
under the decrees. Moreover, the divorcement procedure was unique in modern 
times because it merely required, in the case of Paramount and most others, 
that the stock of the theater company be distributed among the stockholders of 
the film companies. And in the case of Paramount and some others the men 
who headed the film companies are still on the job and the theaters are unde! 
the Same management. 

Is it not fair to assume that in the vast majority of cases Paramount selects 
for these merchandising runs the first run theaters ef the former affiliated (s 
called divorced) circuits? 

In my letter to Weltner I referred to Paramounts ‘hand-picking”’ 
and you take exception to this. But your explanation offers slight ‘ 
tradiction. First, you admit selecting cities which, by reason of their size and 
importance, will be best from the standpoint of exploitation of the picture 
Then in nonbidding situations you select the theater which, in your judgment, 
affords the best outlet and is capable of producing the best outlet Finally 
where exhibitors have declared their desire to do so, you afford them an oppor 
tunity to bid for the run. 

When I wrote Weltner that I was informed that Paramount had decided that 
Desperate Hours should have merchandising engagements in only 128 theaters, 
I had confidence in my information :and you do not contradict my statement 
Moreover, I had in mind your statement to the House Small Business Committee 
that, in the case of Strategic Air Command there were 601 such carefully selected 
engagements or exhibitions. (Italic mine.) 

3. You claim for Paramount what seems to be an unlimited right to choose its 
customers and you attribute to me an expression to the effect that “the decision 
in United States v. Paramount did not deprive the distributor of the right to 
choose its own customer.” Now in order to understand my position clearly you 
did not need to go beyond your own company’s files, for it is set forth in a letter 
I wrote Barney Balaban dated January 5, 1951, and in a speech transmitted wit! 
that letter. There is, of course, no doubt about the inherent right of a trade 
to select his own customers in bona fide transactions and not in restraint of 
trade. I offered that in connection with a plea to the film companies to stop 
forcing bidding among independent exhibitors. But the film companies said 
that the provision requiring them to offer and license pictures “theater by 
theater without discrimination in favor of affiliated theaters, circuit theaters 
or others,” prevented the free exercise of that right. 

I, therefore, proposed to the film companies that all parties join in seeking to 
amend the provision by eliminating the words “or others.” Now let me quote 
from my letter to Mr. Balaban: 

“The purpose of the litigation as shown by the pleadings, findings, and opinions 
was to open up the ‘system of fixed runs and clearances’ enjoyed by the affiliated 
theaters and circuit theaters. That being so, competitive bidding is justified, 
if at all, only when invoked by an independent exhibitor in order to secure pic 
tures on a run formerly monupolized by an affiliated theater or a cirenit theater, 
and we feel that this should be spelled out in the decree.” 

An identical letter was sent the heads of all the other companies bound by the 
decrees. Some (including Mr. Balaban) acknowledged the letter and a few ig 
nored it. Not a single one approved the suggestion or volunteered to cooperate 
in an effort to secure freedom of choice in selecting their customers except wher« 
an independent sought access to a run monopolized by a circuit theater. Are we 
to assume from Paramount’s unyielding attitude on that occasion, and its pres- 
ent determination to select its customers for merchandising runs, that the 
“theater by theater” clause exists, in your estimation, merely as a cloak for 
enforcing competitive bidding upon independent exhibitors? 

4. To illustrate the exclusory nature of merchandising engagements I said 
in my letter to Weltner that restricting such engagements on desperate hours 
to 128 theaters “deprives 17,872 from any opportunity to play the picture on this 
preferred run.” This evidently impressed you as an excellent opening for the 
reductio ad absurdum, for in answer you say: 
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“This statement implies that all 18,000 theaters should play this picture day 
and date, which is patently absurd * * *. 

“The only other meaning I can ascribe to your statement is that Paramount has 
no right whatever to determine its method of release and must, perforce, let 
every exhibitor who wants it, play Desperate Hours on our merchandising engage- 
ments regardless of its location, size, competitiveness with other theaters or its 
grossing potentialities.” 

On a former point I said it was hard to believe you were serious in what you 
said. With respect to the foregoing statement you are either joking or your 
memory will not serve you from one paragraph of your own letter to another. 
For on page 5 you take me to task for protesting against the total destruction of 
“the system of releasing pictures to the established runs in their respective order” 
and then, only 1 page and 4 paragraphs later you accuse me of wanting all 
theaters to play day and date. 

5. Generally with respect to merchandising engagements you state that Para- 
mount seeks to determine when the greatest sales penetration, through advertis- 
ing and exploitation, have been achieved and then puts the picture into broadest 
possible release. You say clearance is not involved because the picture is with- 
held from general release “only for a brief period.’ In your letter to the House 
Small Business Committee in this regard you do not give the date of the initial 
showing of Strategic Air Command in 7 cities but you state that thereafter the 
merchandising engagements in 601 “carefully selected” theaters occurred between 
April 21 through June, say 71 days, during which the picture was withheld from 
general release. 

I do not believe you will deny that the great national exploitation which 
Paramount gave the picture was carried on during those initial and mer- 
chandising engagements. 

According to your letter Strategic Air Command “was made available for 
sale on a widespread basis * * * commencing July 1.” Whether by this 
you mean it was generally released, is not clear. You state that in the 4 
weeks following that the picture was exhibited in 1,967 theaters. This makes 
a total of 2,575 theaters during the 4 months of April, May, June, and July. 
This can hardly be called a fast play off. As pictures go, Strategic Air Com- 
mand was pretty old when it was made available to the subsequent run and 
small town exhibitors. 

You state that my letter to Weltner had nothing to do with Paramount’s 
sudden decision to call off the merchandising engagements of Desperate 
Hours. That is a matter of no consequence to me since I am interested 
in results more than the causes thereof. In my Chicago speech I went no 
further than to voice a “suspicion” that my letter to Weltner was on the 
table and in the minds of the sales and legal departments when they de- 
cided to abandon the merchandising engagements. In extenuation let me say 
that the coincidences in point of time between my letter and Paramount’s de- 
cision, any my Winchendon speech and the hurried instructions to the sales 
force to call up the regular accounts and tell them the picture is now avail- 
able, constituted probable cause for my “suspicion.” 

Of course, there is another possible explanation of Paramount’s about- 
face which I hesitate to mention because it may be less pleasing to you than 
the one rejected by you. Isn’t it possible that Desperate Hours did not meas- 
ure up to the high rating that you gave it and that, in the parlance of the 
trade, it fell flat on its face? 

6. It is not news to me that production costs today are higher than they 
were in the prewar era, and I remind you the theater operating costs have 
advanced also. But I cannot see the bearing of this factor as a justifica- 
tion for Paramount’s prereleasing practices. I seriously doubt whether Para- 
mount is investing any more in its pictures in the aggregate than it did in 
the past. You say your “average” negative cost is $3 million whereas formerly 
your negative cost exceeded $1 million in only a few of its pictures released 
in a year. You might have added that during the years Paramount has great- 
ly reduced its annual output of pictures. As a rough illustration of what I am 
driving at, 20 pictures at $3 million apiece would cost no more than 60 at $1 
million each. What Paramount is doing is to curtail its output and con- 
centrate on extended runs at high admission prices in the big city first run 
theaters. 

This has been very profitable to Paramount. I watch carefully its quarterly 
statements of net earnings and note that they jumped from $6,780,000 in 1953 
to $9,003,000 in 1954, and total $7,680,000 for the first three-quarters of the cur- 
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rent year. I know of no subsequent run or smalltown exhibitor whose net has 
increased substantially since 1953. On the face of this, there must be an uneven 
division of the box-office dollar as between your company and some of its cus 
tomers. 

You say that “The clamor of all exhibitors is for more great pictures” and you 
apparently ascribe Paramount's prosperity wholly to the excellence of its prod- 
uct. Certainly there is a crying need for more pictures, especially good pictures 
The present starved condition of the film market, more than any other factor, 
contributes to the present depressed state of all but the big first-run theaters 
You state that “Paramount is exceedingly proud of the success which its pictures 
have attained in the past several years.” It is my impression that there is 
justification for such pride. But is Paramount proud, and are you proud, that 
in almost all surveys among independent exhibitors as to which is the fairest 
company and which is the hardest to get along with, Paramount has received 
the dubious distinction of being least popular? 

7. Your observations on Government reculation of film rentals and the bill 
which 1 drafted by direction of Allied’s board of directors come in from deep 
left field. There is nothing in my letter to Weltner to provoke a controversy on 
this subject. However, since you have paid me the compliment by sounding 
off against me publicly for the first time, I will follow you all over the water 
front, if necessary, in order that you may be fully answered 

In the first place Nate Yamins asked me that question in Winchendon not be- 
cause he was concerned about it, but in order that I micht answer a point that 
is featured in the propaganda against the bill. And incidentally, I did not reply 
hotly, but smilingly, because I knew why he asked the question and I was glad 
of the opportunity to answer it. 

Answering your precise question, I do not think it would be logical to say that 
if film rentals are regulated it would follow that the admission prices of a thea- 
ter also should be regulated. I say this because in law school I learned about 
the power of Congress to regulate interstate commerce and the limitations on 
that power. I have read the cases and am familiar with the powers of Congress 
over the interstate leasing and shipment of films and have definite ideas as to 
how far that power extends and where it ends. I am aware that when the Gov 
ernment caused certain drive-ins in Chicago to be indicted for agreeing upon 
admission prices the court said no interstate commerce was involved and 
that was that. 

While I am inured to the caviling of certain laymen among the film companies 
and divorced circuits, you are the first lawyer to raise the bugaboo of regulated 
admission prices. Your position is tantamount to saying that if Congress sees 
fit to exercise its power to regulate the price of the products of an industry 
which are shipped in interstate commerce, then Congress also has the power and 
in fairness ought to regulate the price charged by the local retail merchant in 
selling such products to consumers. 

You assert that on merchandising engagements exhibitors fix their own ad- 
mission prices. A few years ago I made a survey which convinced me that 
with respect to certain prerelease engagements the admission prices had been 
fixed by dictation of, or at least in agreement with, the distributors. Perhaps I 
had better not be too dogmatic about this now because we expect to make another 
survey with respect to some more recent examples. I must say, though, that I 
am impressed by the phenonmenon of so many theaters playing a picture on pre- 
release not only at advanced admission prices but prices advanced to a uniform 
level. 

8. In closing, let me say that while your declaration that Paramount will 
not be put in a straitjacket is the stuff of which headines are made, there really 
was no occasion for it. Allied has proposed no form of regulation or arbitration 
that Paramount and the other film companies do not thrive under in foreign mar- 
kets. The conditions imposed abroad, including what amounts to compulsory 
arbitration of film rentals, have not impoverished Paramount or caused any 
deterioration in the quality of its product. 

The great pity is that there should be any necessity for the program which 
Allied has adopted as a last resort and against which you protest so vehemently. 
That there is something wrong which the film companies can and should correct, 
I have no doubt. This conviction is based on the gross disparity between the 
ever-mounting net earnings of the film companies and the poverty of so many 
theater owners, the contrast between the film companies’ submission to regula- 
tion abroad and their assertions of unlimited power in dealing with American 
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exhibitors, and the evident purpose of the film companies to starve out the in- 
dependent exhibitors and confine the business to the big city first-run theaters. 

The record will show that Allied has tried by all conceivable means to arrive 
at a solution of the problems arising out of distributor-exhibitor relations by 
peaceful negotiation. That Allied has been forced to adopt extreme measures is 
due to the fact that its reasonable and temperate complaints, as exemplified by 
my letter to Mr. Weltner, are either ignored, shrugged off, or slapped down. 

Yours very truly, 
AprAm F.. MYEers. 

Mr. Myers. The Antitrust Division’s disinclination to enforce the 
decrees is especially discernible in connection with applications of the 
divorced theater circuits to expand their operations in the exhibition 
field. Under those decrees the divorced circuit are enjoined from 
acquiring a beneficial interest in any theater unless the New Theater 
Co.—and that is the divorced circuit—shall show to the satisfaction 
of the court, and the court shall first find, that the acquisition will 
not unduly restrain competition. 

Having heard that acquisitions of theaters were being approved by 
the court, with the concurrence of the Attorney Gene ral, without the 
affected independent exhibitors being notified or given an opportunity 
to protect the same, Allied, on June 15, 1955, wrote the Attorney 
General requesting that the affected independents be notified in all 
such cases. 

On June 23 Judge Barnes responded that he felt— 

* * * it is necessary for us to reserve our discretionary right not to require a 
court hearing in instances where the circumstances are such that a court hearing 
may appropriately be dispensed with * * *. (See exhibit Ta, p. 51.) 

Just how the court could make the required findings under those 
conditions isn’t clear. However, he did undertake to give notice of 10 
days or a week in advance of any such hearing in the trade press. 

The assurances given in this letter seemed to our directors to be 
inadequate and it referred the subject to our last annual convention 
in Chicago. Following the presentation of the matter by one of our 
directors, the convention unanimously adopted a resolution which was 
transmitted to the Attorney General under date of November 22, 1955. 
Omitting the preamble and unnecessary verbiage, the resolution may 
be summarized as follows: 

Requested National Allied to apply to the Attorney General for the following 
additional assurances: 

(a) That when a divorced circuit applies for leave to acquire a theater the 
independent exhibitors in the area be notified at once and be given 60 days in 
which to prepare and submit their facts and arguments before the Department 
reaches any final conclusion in the matter. 

(b) That if the Department concludes that an application should be granted, 
despite the protest of the affected independents, the Department nevertheless 
recommend to the court that those exhibitors be given an opportunity to present 
their facts to the court. 

Judge Barnes’ reply was a polite but firm refusal to alter the pro- 
cedure outlined in his former letter. This corres pondence is tendered 
as attachments G to K, inclusive. 

Senator Humpurey. Does that correspondence include Judge 
Barnes’ reply ? 

Mr. Myers. Yes, sir 
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(Attachments G through K follow:) 


ExHtpir No, 7 
(Attachment G) 


ALLIED STATES ASSOCIATION OF Morion PictUre EX#Isirors 
Washington, D. ¢ June 15, 1955 
Re theater acquisitions by divorced circuits under decrees in lL. 8S. v. Paramount 
Pictures, Inc. et al. 
Hon. Hersert BROWNELL, JR., 
Attorney General, Washington, D. ¢ 


DeArR Mr. ATTORNEY GENERAL: The determination of the divorced theater clir- 
cuits to acquire additional theaters, especially drive-ins, as reported in the trade 
papers and as illustrated by recent acquisitions in Chicago, Detroit, and els 
where, is causing apprehension among independent motion picture exhibitors. 

While these circuits have been divested of a considerable number of theaters, 
these were sometimes among the low revenue producers and the divorced cir 
cuits still remain the largest and most powerful theater claims in the industry 
Even in cases where it cannot be found that the acquisition by one of these 
circuits would unduly restrain competition in the area-immediately affected, the 
effect nevertheless is to make an already powerful circuit still more powerful 
and to add to its already long purse in bidding against independent exhibitors 
for the small supplies of pictures now available 

But assuming that under the decrees as written the Attorney General and the 
court in passing on proposed acquisitions cannot consider the effects thereof 
outside the competitive areas, their obligation to receive and consider informa 
tion submitted by exhibitors within those areas seems all the more clear. In 
deed, it is not seen how the required findings can properly be made unless those 
whose businesses are threatened are heard. This is the view of the board of 
directors of this association as reflected in the attached resolution, adopted 
May 24, which I send you pursuant to the board's direction. 

Yours very truly, 


ABRAM F.. Myers 


ExHIsir No. 7 (a) 
(Attachment H) 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., June 23, 1955. 
ABRAM F.. MYERS, Esquire, 
Allied States Association of Motion Picture Erhibitors, 
Dupont Circle Building, 
Washington 6, D. C. 

Dear Mr. Myers: The Attorney General has referred to me your letter of 
June 15, 1955, with which you enclosed a resolution by the board of directers 
of Allied States Association of Motion Picture Exhibitors. 

There have been only two acquisitions of additional theaters by the divorced 
circuits since some of such circuits have became eligible to acquire additional 
theaters by the completion of their divestiture. Both of such acquisitions were 
on the part of the Loew’s circuit. One such acquisition involved a drive-in 
theater in the metropolitan area of Chicago and the other the acquisition of a 
drive-in theater near the city of Jacksonville, Fla. A hearing was not held 
in the case of the Chicago acquisition because the facts pertaining to that 
acquisition made it abundantly clear that competition would not be unduly 
restrained thereby. 

We similarly felt that the acquisiton in the Jacksonville area would not 
unduly restrain competition. We nevertheless required that the matter be 
scheduled for a hearing in open court, and we further required that such hearing 
be scheduled far enough in advance to permit us to advise the trade press a 
substantial amount of time before the hearing that application to be permitted 
to make the acquisition had been made and when the hearing would be held. 
The trade papers for May 24, 1955, carried the information that the hearing 
would take place on June 2, 1955, before Judge Goddard, one of the three judges 
on the court which tried the Paramount case. 
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We have given considerable thought to the procedure we should follow with 
respect to proposed acquisitions of theaters by the divorced circuits. While I 
believe it is necessary for us to reserve our discretionary right not to require 
a court hearing in instances where the circumstances are such that a court 
hearing may be appropriately dispensed with, it is my present intention to have 
hearings before the court scheduled in most cases of such proposed acquisitions. 

Whenever a hearing on a proposed acquisition is scheduled we will endeavor 
to give this information to the trade press some time in advance of the hearing 
as we did in the case of the Jacksonville acquisition. We will make every 
effort to do this « minimum of a week or 10 days in advance of the hearing, 
and we will aim for 10 days rather than a week. The period of notice in 
the trade press in the Jacksonville case was 9 days. Any information exhibi- 
tors desire to submit to us in advance of the hearing will be considered. There 
may be instances when we will ask particular exhibitors to submit information 
even before a hearing is scheduled, but I do not anticipate that this will be 
done regularly. 

If we are of the opinion that an acquisition will unduly restrain competition 
and therefore plan to oppose it, the views of affected exhibitors would normally 
be made known to the court as part of the Government’s case. While there 
is no right of formal intervention on the part of any exhibitor (see United 
States v. Paramount Pictures, 334 U. S. 131, 176-178; Ball, Trustee v. United 
States, 338 U. S. 802; and Partmar Corporation v. United States, 338 U. S. 804), 
we will nevertheless not raise any objection to any exhibitor who desires to 
do so making his views known to the court without formal intervention in 
those instances in which we are of the opinion that an acquisition will not unduly 
restrain competition. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General, 
Antitrust Division. 


ExHIsitT No. 8 


(Attachment I) 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C., November 22, 1955. 


United States v. Paramount Pictures, Inc., et al. 
Expansion of Divorced Theater Circuits 


Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Washington, D. C. 


Dear Str: This letter has reference to the letter written us by the Antitrust 
Division under date of June 23, 1955, saying that advance notice of from 1 week 
to 10 days of the hearing on any proposed acquisition by a divorced circuit will be 
given the affected independent exhibitors through the medium of the trade press. 

Our board of directors considered Judge Barnes’ letter at the meeting in 
Chicago on November 5 and 6 and the thought was expressed that while the assur- 
ances given were welcome as a step in the right direction, they did not afford the 
threatened independent exhibitors adequate protection for several reasons. 

It was decided to refer the question to Allied’s 1955 national convention as 
representing a cross section of exhibitor opinion the country over. On November 
8 the facts were outlined to the convention by Mr. Nathan Yamins who made a 
number of recommendations for securing adequate protection for the independ 
ents. These recommendations met with favor on the floor and it was directec 
that they be embodied in a resolution to be considered on the following day. 

On November 9, the convention considered such a resolution and it was adopted 
without a dissenting voice. A copy of that resolution is attached hereto. While 
in form it requests this association to apply to the Attorney General for addi- 
tional assurances, it is in substance a communication directed to you, and it is 
hoped that you will consider it as such so as to obviate the need for restating 
its contents. 

The only passage that may seem unclear, I think, is subparagraph (c) of para- 
graph 2, on page 3. From the discussion in the board meeting and on the conven- 
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tion floor I understand this to mean that the former affiliated circuits should 
not be permitted under the decree again to attain the buying power which the) 
had and exerted prior to the court orders, even though their acquisitions consid 
ered separately may not unduly restrain trade in the areas immediately affected 

I hope that at an early date we may have a reply from you covering all points 
raised by the resolution for communication to our members 

Yours very truly, 
ABRAM I Myers 





Exuipir No. 8 (a) 
(Attachment J) 


RESOLUTION OFFERED BY ERNEST T. CONLON, OF MICHIGAN, AT THE 1955 NATIONA! 
CONVENTION OF ALLIED STATES ASSOCIATION OF MOTION PicTURE EXHIBITORS 
IN CHICAGO, ILL., NOVEMBER 9, 1955, IN REFERENCE TO THE CONSTRUCTION AND 
ACQUISITION OF CONVENTIONAL AND DriveE-IN THEATERS BY THE Divorce! 
THEATER CIRCUITS 


Whereas the United States District Court for the Southern District of 
New York, proceeding under mandate from the United States Supreme Court, 
in the case of United States v. Paramount Pictures, Inc., et al., entered decrees 
providing (a) for the complete separation of the five theater-owning companies 
from the theater circuits owned and operated by them and (b) for the divesti 
ture by those circuits of large numbers of theaters so as to neutralize their 
monopolistic power; and 

Whereas it was the purpose of those decrees and the intendment of the Sher 
man Antitrust Act upon which they were based, that the balance of power 
between the divorced circuits and the independent exhibitors established bys 
those decrees be maintained for the protection of the independent exhibitors 
and in the public interest; and 

Whereas the divorced circuits have lately manifested a <lisposition to ex 
pand their holdings and influence in the exhibition field by constructing and 
acquiring additional theaters, both conventional and drive-in, and until lately 
their applications for leave to enlarge their holdings under the decrees have 
been acted upon by the Department of Justice and by the court without notice 
to the affected independent exhibitors; and 

Whereas National Allied sensing the danger to the independent exhibitors 
resulting from this procedure interceded with the Attorney General of the 
Lnited States and sought to obtain assurances of ample opportunity for such 
independent exhibitors to submit facts and arguments to the Department of 
Justice and, if necessary, to the court in opposition to applications by the divorced 
circuits for leave to expand; and 

Whereas the assurances given by the Assistant Attorney General in charge of 
the Antitrust Division may be termed a step in the right direction they fat! 
far short of a procedure which will enable the affected exhibitors to collect 
and compile the necessary facts and properly prepare their presentations to 
the Department of Justice and to the court; ana 

Whereas Allied’s board of directors on November 5 instructed the general 
counsel to take whatever steps may be necessary to protect the interests of 
Allied members in this situation; and 

Whereas the exhibitors assembled at Allied’s 1955 national convention are 
convinced that expansion of the divorced theater circuits constitutes the gravest 
menace of all to the independent exhibitors of the United States and threatens 
a revival of the domination and control of the exhibition field which it was 
the declared purpose of the Government and of the courts permanently to end: 
Now, therefore, be it 

Resolved by this Convention: 

1. That the convention congratulates and expresses its appreciation to the 
board of directors of National Allied for its alertness in detecting this trend 
toward the further expansion of the divorced circuits and for the steps already 
taken by it to secure for affected independent exhibitors an opportunity to 
protect their interests. 

2. The National Allied be, and it is hereby requested to implement the action 
taken by it on November 5 by applying to the Attorney General of the United 
States for the following additional assurances: 
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(a) That in all cases where a divorced circuit applies for leave to acquire or 
construct a theater the independent exhibitors in the affected area be notified 
at once and that they be allowed 60 days in which to prepare and submit their 
facts and arguments in opposition to the granting of such leave before any 
further steps are taken and before the Department reaches any final conclusion 
in the matter. 

(6) That if the Department shall conclude that the application in any case 
should be granted, notwithstanding the opposition of the affected independent 
exhibitors, then and in that event the Department will recommend to the court 
that those exhibitors have full opportunity to present their facts and arguments 
to the court. 

(c) That the Attorney General also be requested to see to it that the provision 
of the decrees permitting acquisition of theaters by the divorced circuits with 
the approval of the court is not used as a device for further upbuilding and 
strengthening of the circuits as regards either the number of theaters or the 
size or class of theaters to the end that they regain the monopoly power which 
they formerly enjoyed and which the Government sought so diligently to strike 
down. 

3. That in case adequate and satisfactory assurances cannot be obtained from 
the Attorney General in this vitally important matter, that National Allied use 
its utmost endeavors to secure the necessary protection for its members by seek- 
ing to intervene in the case of United States v. Paramount Pictures, Ine., et al. 
(if that be legally feasible) or by bringing the subject to the attention of the 
appropriate committees of Congress with a view to securing legislative relief. 

4. That in the meantime the local emergency defense committees, which are a 
to be set up in all Allied territories, be charged with the duty of reporting to 
National Allied all instances of activity by promoters or front organizations that 
cannot be accounted for locally and which appear to be attempts by the divorced 
circuits to invade the area, in hopes of heading off such projects in their initial 
stages. 

5. That Allied’s general counsel be and he is hereby requested to render such 
assistance to independent exhibitor members threatened with divorced circuit 
invasion as he can consistently with the performance of his other duties. 


Exuipit No. 8 (b) 


Attachment K 





UNITED S1tares DEPARTMENT OF JUSTICE, 
Washinaton, D. C., November 29, 1955. 
ABRAM F. Myers, Esq., 
Allied States Association of Motion Picture Exhibitors, 3 
Washington, D.C. 4 

Dear Mr. Myers: We have your letter of November 22, 1955, addressed to the 
Attorney General with which you enclosed a resolution adopted at Allied’s 1955 
national convention which relates to the acquisition of theaters by the divorced 
circuits. 

In our letter of June 23, 1955, we indicated in some detail the procedure we 
would follow with respect to proposed acquisitions. Since that time there have 
been three instances in which divorced circuits have acquired theaters. In each 
instance a hearing was held after the information was given to the trade press 
in advance of the hearing. In one instance such information appeared in the 
trade press 19 days in advance of the hearing, in another 13 days and in the 
third instance 10 days. In 2 of the 3 instances exhibitors asked for and were 
afforded an opportunity to be heard. 

A hearing has been scheduled with respect to a proposed acquisition by Loew’s 
Theatres near Raritan, N. J., for December 6, 1955. Information concerning 
this proposed acquisition appeared in the trade press on November 14, 1955, 
22 days in advance of the hearing. In addition, you will recall that a member 
of the staff of the Antitrust Division gave you information over the telephone 
concerning this proposed acquisition as early as September 9, 1955, almost 
3 months before the scheduled hearing. 

We believe the procedure we outlined in our letter of June 23 has worked 
equitably. We stated at that time that we would make every effort to give the 
information to the trade press a minimum of a week or 10 days in advance of 
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the hearings, and advised “we will aim for 10 days rather than a week I 
practice, more than a week's notice has been given in every instance, and sub 
stantially more than 10 days’ notice has been given in 3 out of 4 instances 

We will make every effort to publicize each proposed acquisition on which a 
hearing is to be held within the time periods set forth in our letter of June 23. 
We have regarded these time periods as a minimum rather than as a maximum 
as borne out by what has actually happened, and we will continue to so regard 
them. Accordingly we will give the information to the trade press when these 
cquisitions come up as early as it is feasible for us to do so 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Atiorney General, Antitrust Division 

Senator Humpnrey. Do you justify vour 60-day provision in one 
of your exhibits ? 

Mr. Myrrs. I might settle for 30, but it takes time to cret around 
and interview other exhibitors, go to the exchanges and see what is on 
tap by way of runs and so forth in clearances to the new theater and 
build up the case for presentation of the court. It does require some 
time. 

Senator Humpnrey. The 10 days you felt was unreasonable in terms 
of its limitations? 

Mr. Myers. Well, in the first place, the exhibitor had to see the 
little item in the trade paper. That is inadequate notice, and a week 
to 10 days is very little time in which to prepare a case of that kind. 

The witness Snaper has a theater that was threatened in that way 
ana he will testify and leave the comiittee the transe ript of the he: ar 
ing before the court, which I think is one of the most revealing docu 
ments that will be left with you. 

Ruben Shor, Allied’s president, will testify in regard to his efforts 
to acquire one of the theaters which the RKO Circuit was required to 
sell under the decree. 1 will not anticipate Mr. Shor’s testimony, but 
inasmuch as I wrote the letter of protest to Judge Barnes in this mat 
ter, I think perhaps I should tender a a of my letter and of Judge 
Barnes’ reply, and of an affidavit made by Shor, which I do as attach 
ments L, M, and N. 

(Attachments L, M, and N follow: 


BPxurpit No. 9 
(Attachment L 


ALLIED STATES ASSOCIATION OF Morion PicTuRE EXHIBITORS, 
Washington, D. C., August 5, 1958 


Re: United States v. Paramount Pictures, Inc., et al. 


Hon. STANLEY N. BARNES, 
Assistant Attorney General, 
Washington, D.C. 

Deak JUDGE BarNneES: During the discussion in your office on July 13 I told you 
of my surprise at the nature of the hearing on the application of RKO Midwest 
Corp. for an extension of the time in which to divest itself of the Capitol 
Theatre in Cincinnati, and that I had sent the transcript thereof to Ruben Shor 
for checking. 

Enclosed herewith is an affidavit by Mr. Shor which corrects certain statements 
made by Edward C. Raftery, attorney for RKO, on the basis of which a 1 year 
extension was granted. Also, it contains additional information which I be- 
lieve would have been helpful to the court had Shor been called as a witness or 
had his deposition been taken. 

Mr. Shor is an experienced and successful motion-picture exhibitor and, if he 
could secure the Capital Theatre on a proper basis, could no doubt make 
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a go of it even in opposition to the RKO theaters in Cincinnati. Apparently he 
is the only qualified person who has shown any interest in buying the Capitol 
since it was turned back by the White & Libson interests. It is significant, 
therefore, that Raftery was at such pains to disparage Shor in the eyes of the 
court—an attempt that went unchallenged so far as Government counsel was 
concerned. 

I believe you will recognize that no defendant is going to relinquish a success- 
ful theater in an area where it enjoys a monopoly unless it has to. A transcript 
does not’ necessarily reflect the manner of counsel—whether it is aggressive 
or compliant; but in this case it does not seem to me that very stiff resistance 
was offered to RKO’s request for a long extension. 

It seems to me that Government counsel came very close to siding with RKO 
against Shor in the following passage: 

“Judge Gopparp. Do you think they have their best to sell these theaters? 

“Mr. SILveRMAN. I think they have made some efforts to sell them. I think 
they made an effort to sell them to Mr. Shor, and I think they in good faith en- 
deavored to come to some terms with Mr. Shor. 

“Judge Gopparp. This is your position, that they had to take the theatres back 
and have made every reasonable effort to sell them in the meantime. Is that 
your position? 

“Mr. SILVERMAN. I am not prepared to say that RKO Theatres has not in good 
faith tried to sell these theaters. 

“Judge Gopparp. Well, the—— 

“Mr. SILVERMAN. Mr. Shor feels that they have not in good faith tried to sell, 
but we haven’t taken his position. We haven’t taken RKO’s position either. We 
have gathered all the information we can bearing on the question and we have 
tried to evaluate it” (Tr. 23-24). 

All this followed Raftery’s opening statement in which he did his utmost to 
disparage Shor, making it appear that he was interested only in securing first 
run product for his Twin-Drive-In. “And if he does, he will ruin the conven- 
tional theaters downtown.” “But,” Raferty added, “he doesn’t care about that” 
(Tr. 5-6). 

What influence these unchallenged remarks may have had on the court, there 
is no way of telling; but they were unsupported by evidence and Shor was not 
there to defend himself. 

Yours very truly, 
(Signed) ABRAM F. Myers. 








EXHIBIT No. 9 (a) 





(Attachment M) 





AFFIDAVIT OF 





RUBEN Suor 
STATE OF OHIO, 
County of Hamilton, ss: 

Ruben Shor, being first duly Sworn, says that he makes this affidavit to correct 
certain misstatements made by attorneys at the hearing before Hon. Augustus N. 
Hand, Hon. Henry W. Goddard, and Hon. Alfred C. Coxe, on June 23, 1953, in 
the case of United States of America v. Radio-Keith Orpheum Corporation, et al., 
in the United States District Court, Southern District of New York. 

Affiant says that he is the general manager of the S. & S. Amusement Corp., 
operators of Twin Drive-In Theatres, in Cincinnati, Ohio, and that he is also 
general manager of P. & 8S. Operating Co. which operates the Keith Theatre, in 
Cincinnati, Obio. 

Affiant says that a number of unsworn statements made by Edward C. Raferty, 
Esq., to the honorable court at the above mentioned hearing, were incorrect and 
untrue in the following respect, among others: 

The Shubert Theatre in Cincinnati is not involved at all with respect to the 
operation of the Capitol Theatre. The Shubert Theatre is utterly worthless as 
a motion picture theatre at the present time, and no one will make any offer to 
take the Shubert Theatre off the hands of RKO Midwest Corp., nor would RKO 
Midwest Corp. make any attempt to operate the Shubert Theatre, as the same 
could not be operated profitably. The actual operating costs of such theatre, even 
without considering rent, would exceed the income therefrom, and for that reason 
itis very misleading even to mention the Shubert Theatre or to consider it in any 
respect in connection with the operation of the Capitol Theatre. The Capitol 

heatre, therefore, must be considered on its own footing, irrespective of the 
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situation in regard to the Shubert Theatre, as the Shubert Theatre has no value 
whatever as a motion picture theate: 

Affiant further says that the operation of the Capitol Theatre by RKO Mid 
west Corp. intensifies the monopoly and contro! of said corporation over first-run 
pictures in the Cincinnati area, to the exclusion and disadvantage of independent 
and other exhibitors 

Affiant say that by reason of said monopoly and control by RKO Midwest 
Corp., said Twin Drive-In Theatres have been unable to get acceptable first-run 
product from most of the major film distributors; also, that said Keith Theatre 
has been unable to get the desired first-run product from most of the major 
tilm distributors, and that said RKO Midwest Corp. controls, through the power 
of its monopoly, the distribution of first-run product in the Cincinnati are: 

Affiant says that the operating figures for the Capito! Theatre stated to the 
court at said hearing, were very much different from the operating figures for 
suid theater stated by the said RKO Midwest Corp. to this affiiant. 

Affiant says that it was admitted by attorneys at said hearing, that the 
Keith Theatre was a better theater and could be operated more profitably than 
said Capitol Theatre. Affiant says that said Keith Theatre has been barely able 
to avoid operating deficits, paying a guaranteed rental of only $90,000 per year, 
and that the grosses from the operation of the Keith Theatre have been far less 
than those claimed by the attorneys for the operation of the Capitol Theatre 

Affiant further says that the operation of the Capitol Theatre by RK Mid 
west Corp. cannot be used as a basis for what an independent operator could 
expect from the said theater, in that by reason of its control of first-run product 
RKO Midwest Corp. has been able to obtain for said Capitol Theatre, first-run 
product of a quality and at a favorable price, without competitive bidding, that 
no independent could hope for in the operation of said Capitol Theatre. The 
price that an ns would have to pay for comparable product in the 
operation of the Capitol Theatre would be so exorbitant that no independent 
could survive at the rental proposed by RKO Midwest Corp. for the Capite 
Theatre; and further, that if an independent operator would attempt to operate 
the Capitol Theatre with product not of as high a standard as that assigned to 
said Capitol Theatre by RKO Midwest Corp., in order to obtain such product at a 
lower price, the gross receipts would naturally decline to a point where the 
rental proposed by RKO Midwest Corp. would likewise make it impossible for an 
independent to operate profitably. 

Affiant says that the admissions by the attorneys for RKO that said earnings 
were such that the former operators of the Capitol Theatre, White & Libso: 
were unable to meet the terms and were in serious default, at a time when the 
motion picture business was far better than it is today, shows that no independ 
ent operator could hope to come out whole in the operation of the Capitol Theatre 
under the terms proposed by RKO Midwest Corp. 

Affiant says that RKO Midwest Corp., from its own experience and knowledge 
of the facts, knows that an independent could not successfully operate the 
Capitol Theatre under the terms proposed by RKO Midwest Corp.. and that, 
therefore, by proposing such terms, RKO Midwest Corp. is not in yood faith 
attempting to dispose of said property. In order for RKO Midwest Corp. t 
dispose of said property in good faith, it must be willing to accept terms whi 
would permit an independent to have some hope of profit in operating said 
theater. 

Affiant says that under the percentage lease arrangement which said A rney 
Raftery, in an unsworn statement, told the court that said RKO Midwest 
was Willing to lease the Capitol Theatre to the affiant, it would be im, 
for affiant to survive. In order for affiant to obtain adequate product of 
able quality for said Capitol Theatre, should he take over the operation of 
it would be necessary for him in some cases to bid on a competitive 
cent, or even a higher percentage of gross box office receipts, { ‘ 
tures. If to this percentage is also added the percentaxe rent, it is plain t 
fore long affiant would become insolvent, as there would be insufficient funds left 
from the gross receipts, after paying a high percentage for film rents! and 
percentage rent, to defray other normal operating expenses. The said RK® 
Midwest Corp., by its control of first-run product in the Cincinnati area, wi 
make it necessary for whatever independent may operate the Capitol Theatre 
hid absorbitantly high percentages of gross receipts in order to obtain quality 
first-run product, and thus through the device of the percentage clause in the 
le 7 would easily ruin any independent who might take over the operation of 
the Capitol Theatre. 
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Affiant says that in order to operate said Capitol Theatre without loss it would 
be necessary for the operator to obtain sufficient gross receipts to carry the very 
large normal operating overhead, and in order to do so, it would be necessary for 
the operator to bid the high percentages above mentioned, in competitive bidding, 
to obtain quality product. Consequently, an independent operator of the Capitol 
Theatre subjected to the percentage rent mentioned by attorney Raftery is 
bound to be squeezed out of business by RKO Midwest Corp. before long. 

Affiant further says that film costs to RKO Midwest Corp. operating the Capi- 
tol Theatre cannot be compared to what film cost would be for an independent 
operating the same, for RKO Midwest Corp. obtains first-run product for said 
theater on a noncompetitive basis, excluding all independents from such prod- 
uct. Any independent, on the other hand, would have to bid competitively for 
the product, having to pay 50 percent or more of gross in order to obtain suit- 
able product. 

Any independent operating the theater, in order to make ends meet, would have 
to increase gross receipts to the point where the percentage clause in the pro- 
posed lease mentioned by Mr. Raftery, would become effective if such independent 
hoped to defray ordinary operating costs. 

For example, the weekly operating costs of the Keith Theatre operated by 
affiant in downtown Cincinnati, exclusive of rent, is in excess of $3,000, includ- 
ing a fair proportion of central office expense. The Capitol Theatre is larger. 
Hence, its operating costs, if fairly stated, will certainly be no less. If the 
operator of the Capitol Theatre were to bid 50 percent of gross for a picture, 
and the picture grossed $8,000 for the week, the distributor would get $4,000. 
Under the proposed‘ lease, RKO Midwest would get 15 percent for rent, or 
$1200. This would leave only $2800 to operate the theater, or there would be a 
minimum deficit of $200, and considerably more if there were any unusual or 
extra expense. Of course, the deficit would be even greater if the gross was not 
that high. 

Consequently, as stated above, the independent would be under the heel of 
RKO Midwest Corp. at all times, with the constant prospect of ruin. 

Under such circumstances, no independent in his right mind would take the 
lease suggested by Mr. Rafferty. Thus, RKO Midwest Corp. has conclusively 
demonstrated its bad faith in its negotiations with respect to possible lease for 
the Capitol Theatre, as it recognized the foregoing as well as anyone, and knows 
that no independent would take the Capitol Theatre under the percentage lease 
proposed. 

Affiant further says that the statement by Mr. Raftery, counsel for RKO Mid- 
west Corp., that affiant, if he were successful in obtaining the Capitol Theater, 
would operate the same as a second-run theater to the Twin Drive-In Theatre, is 
wholly untrue. If affiant were successful in obtaining the Capitol Theatre on 
terms which would permit it to be operated without loss, affiant would take over 
such operation and would operate the same as a legitimate first-run motion pic- 
ture theater. Affiant says that the unsworn statements to the contrary by Mr. 
Raferty are without foundation, and that there is no evidence to support the 
same, and that the same were made in an effort to mislead the court. 

Affiant further says that RKO Midwest Corp. does not wish to dispose of the 
Capitol Theatre, and that such disposal would be against said RKO Midwest's 
monopolistic control of first-run product in the Cincinnati area. Affiant says 
that by RKO’s being permitted to continue operation of said Capitol Theatre, it 
is being permitted to participate in the monopolistic practice and evils sought 
to be eliminated by the original decree in the above-mentioned case. Affiant 
further says that by reason of said monopolistic control of first-run product in 
the Cincinnati area, said RKO Midwest Corp. is being permitted to continue to 
prevent said Twin Drive-In Theatre from obtaining suitable first-run product, 
and to prevent said Keith Theatre from obtaining suitable first-run product, 
to the resulting disadvantage of said theaters. 

Affiant says that the lease arrangements made by said RKO Midwest Corp. 
for the Capitol Theatre were made at a time when the moving-picture business 
was at its height, and when motion-picture theaters could command leases at 
a very high rental. Affiant says that under present conditions, the landlord of 
the Capitol Theatre could not hope to negotiate a lease on anything like the 
rental terms provided for in the RKO Midwest Corp.’s lease. 

Affiant says that the court having found RKO Midwest Corp. cnilty of violation 
of the antitrust laws in its operation of first-run theaters in the Cincinnati area, 
including the Capitol Theatre, the mere fact that said defendant RKO Midwest 
Corp. in achieving its monopolistic position in the Cincinnati area has paid a high 
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price for control of the Capitol Theatre should not be an impediment to requiring 
said RKO Midwest Corp. to divest itself of said theater; and at a. loss, if 
necessary. 

Affiant says there is no reason why said RKO Midwest Corp. should be per 
mitted to transfer the cost it might have in connection with complying with 
the court’s divestiture order, to some independent exhibitor, the latter being of 
a Class that the court’s divestiture order was, in part at least, designed to protect 

Affiant further says that RKO Midwest Corp. should not be permitted to con 
tinue to operate said Capitol Theatre to the damage and injury of said Twin 
Drive-In Theatres and said Keith Theatre, and that the extension obtained from 
the court at said hearing on June 23, 1953, was obtained by misrepresentation 
and unsworn statements of counsel, as indicated by the above, and by with 
holding or failing to disclose pertinent facts and circumstances as herein set 
forth. 

Affiant further says that the statement of counsel for RKO Midwest Corp 
that if said Twin Drive-In Theaters obtained suitable first-run product it 
would ruin said RKO Midwest Corp.’s downtown theaters in Cincinnati, shows 
that one of the reasons that said RKO Midwest Corp. insists on continuing its 
own operation of said Capitol Theatre is to, continue to deprive said Twin 
Drive-In Theatres of suitable first-run product. 

Affiant further says that there has been no showing of any reason why said 
RKO Midwest Corp.’s downtown theaters in Cincinnati should be preferred 
over said Twin Drive-In Theatres in the allocation of first-run product. Affiant 
says there is now pending, a suit in the United States District Court for the 
Southern District of Ohio, brought by the operators of the said Twin Drive-In 
Theatres against said RKO Midwest Corp. and most of the major distributors, 
for violation of the antitrust laws, in refusing to permit said Twin Drive-In 
Theatres to obtain suitable first-run product, and that the continuation of the 
operation of said Capitol Theatre by the said RKO Midwest Corp., intensifies 
and prolongs the monopolistic discrimination complained of in said suit. 

Affiant says that he is ready and willing at any time to testify in person con- 
cerning any of the matters hereinabove stated. 

Affiaint says that inasmuch as the extension obtained by said RKO Midwest 
Corp. at said hearing of June 23, 1953, was obtained by unsworn representations 
of counsel, that said order of extension should be set aside, and that no exten- 
sion be granted, and that said RKO Midwest Corp. should be required to divest 
itself of said Capitol Theatre immediately. 

RUBEN SHokr. 


Sworn to before me and subscribed in my presence this 18th day of May 1953 
JEROME GOLDMAN, 
Notary Public. 


Exuipit No. 9 (1) 





(Attachment N) 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington 25, D. C., Auguat 11, 1953 
ABRAM F. Myers, Esq., 
General Counsel and Chairman of the Board, 
Allied States Association of Motion Picture Exhibitors, 
Washington 6, D. C. 
DEAR Mr. Myers: We have received your letter of August 5, 1953, relative to 
the hearing on the application of RKO Midwest Corp. for an extension of the 
time in which to divest itself of the Capitol Theater in Cincinnati, together 
with the affidavit of Mr. Ruben Shor, which you enclosed therewith. 
The views expressed in your letter and in the affidavit have been noted 
Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General 


Senator Humpnrey. Would you summarize that section concerning 
remedies and have it all made available for the record ? 


Mr. Myers. Yes. 
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Other witnesses will give their views as to the precise measures 
which are essential to protect the property and business of the inde 
pendent theater owners and keep them in business. I wish to discuss 
the subject of remedies very briefiy from the legal standpoint in order 
to pave the way for their practical suggestions. 

A more alert and eifective policing of the decrees and enforcement 
of the Sherman Act will undoubtedly relieve some of the conditions 
which will be described in the testimony. But as the witnesses voice 
the independent exhibitors’ complaints, and as the committee scans 7 
the affidavits * that will be submitted in support thereof, it will 
become apparent that there is a vacuum in the law and that mere 
enforcement of existing measures will not suffice. 

Many of the acts and policies complained against—such as the 
curtailing of output and the raising of film rentals—if carried out 
by the film companies in pursuance of a provable conspiracy, could 
be corrected by vigorous law enforcement. But proof of such a con- 
spiracy appears to be lacking and so the companies insist upon their 
legal right to do what they are doing as a matter of individual 
company policy. 

That not only is the attitude of the film companies, but of the 
Department of Justice as shown by the correspondence I have ad- 
verted to and the testimony of representatives of the Department 
before the Monopoly Subcommittee in 1953. 

I do not believe this condition is unique; it probably prevails in every 
industry that is dominated by a comparatively few huge corporations. 
Such corporations wield enormous economic powers which, if exer- 
cised alone and not in concert with others, can be pushed to harmful 
consequences without violating existing Federal law. 

There is a growing recognition among enlightened industrialists 
that such powers can and should be held in check by the exercise of 
moderation and self-restraint. If the corporations do not of their 
own motion establish procedures by which persons injured by the 
exercise of these lawful powers can obtain redress, they should be 
shamed into doing so. 

A. A. Berle in his brilliant treatise entitled “The 20th Century 
Capitalist Revolution” points out the marked similarity between the 7 
»owers of the modern corporation and those enjoyed by the early 

ings of England. The commoner could appeal to the king’s con- 
science but in order to do this he had to come into the presence of the 
king. After Runnymeade the royal conscience was given a definite 
situs where it was available even when the king was off to the wars. 

Thus the king’s conscience passed into the control of others spe- 
cially qualified to exercise it wisely and justly, especially where the 
king’s interests were involved. 

Now in the matter of excessive film rentals, the film companies have 

roposed conciliation, which means that when a controversy exists 
betiresn an exhibitor and a distributor the exhibitor with a companion 
may talk it over with the film company’s branch manager; and if the 
controversy is not settled there, the exhibitor and his companion may 
carry the dispute to the general sales manager in New York. Actually 


















144 See appendix III, beginning p. 490. B 
% Motion-Picture Distribution Trade Practices, hearings before a subcommittee of the 
Select Committee on Small Business, 83d Cong., 1st sess. (1953). 
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there is nothing new in this, as most sales executives maintain an open 
door policy today. 

The weakness in this procedure is that the complaints of exhibitors 
as regards pricing are directed at the policies and practices which the 
general sales managers have devised and which the branch managers 
carry out under their orders. ba 

Virtually all of the organized exhibitors now stand in favor of an 
arbitration system which will reach to controversies involving film 
rentals and selling policies. What is contemplated is a procedure 
whereby an exhibitor who is required to pay, say, 35 percent for a 
picture can, after the engagement, obtain the judgment of 3 fair- 
minded men-—1 named by each of the parties, with a third chosen 
by the 2—as to whether, based upon the gross receipts, the film rental 
was too high. 

In this fashion the film company’s conscience would get an assist 
from 3 disinterested men, at least 2 of whom would be familiar with 
the business. 

As regards the product situation, we believe that the supply of pic- 
tures will have to be increased before the theaters can fully recover 
from their present difficulties. I know of no way by which the film 
companies can be forced to produce more films. This committee can 
throw the spotlight of publicity on the situation and that should have 
some effect. Possible sources of product now restricted by court orders 
can be unleased, as other witnesses will explain to you. 

The independent exhibitors need relief and need it right away and 
our gravest apprehensions grow out of the unwillingness of the film 
companies to make any concessions beyond those contained in the 
empty arbitration and conciliation plans. Forceful recommendations 
by this committee would remind these corporations that they are some 
thing more than mere private business enterprises. 

They are political and economic institutions with moral obligations 
to the communities in which they operate, to their customers and to 
their customers’ customers. The bright light of publicity should be 
brought to bear so that the powerful forces of public opinion can come 
into play. 

But what if the film companies remain adamant and continue their 
apparent efforts to exterminate the independent exhibitors by a sort 
of economic euthanasia? Obviously the alternatives then will be to 
abandon the theaters to their fate, or else provide for the regulation 
of film rentals. 

In other words, if the film companies will not arbitrate film rentals 
and policies within the industry, then the Government will have to 
assume the role of arbitrator. No longer do the old tests as to what 
constitutes a business “affected with a public interest” so as to make 
its prices subject to public regulation apply. Public utilities are no 
longer a closed category. 

The phrase “affected with a public interest” can, in the nature of things, 
mean no more than that an industry, for adequate reason, is subject to control 
for the public good (Nebbia v. New York, 291 U. S. 502, 536; 78 Law Ed. 040, 
946.) 

We fully understand that this is not a legislative committee and 
that it is not its province to report bills to the Senate for enactment. 
But it would be within the committee’s scope to report that if remedial 
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measures are not promptly adopted by the film companies themselves, 
legislation along the lines of that advocated by Allied States Associa- 
tion will be necessary to save the theaters. 

I submit herewith, for the information of the committee, a draft 
indicating the sort of legislation we favor. It may not be a finished 
production such as the experts of the legislative drafting service would 
turn out, but it reveals our thinking on the subject. 

In order that the committee may know that the conditions described 
by the witnesses are widespread and not local, I herewith tender 50) 
supporting affidavits voluntarily made by exhibitors in various parts 
of the country.”* 

The enforcement of the decrees will be undoubtedly of considerable 
benefit. 

We hope that the committee will renew the recommendation in that 
respect and will follow through to see that the recommendation is 
followed. 

But, many of the things we complain about, such as the curtailing 
of output and the raising of film rentals, carried out by the film com- 
panies in pursuance of a combination or conspiracy, would fall under 
Sherman law and if the Government did not act, individuals could 
act for their own protection under the provisions involving private 
suits for damages and for injunctions. 

But, we are not prepared to assert or much less prove that such a 
combination and conspiracy exists, and the Supreme Court, and I 
think promptly, has put an end to the practice that grew up some 
years ago of assuming the existence of a conspiracy, merely because 
different organizations did substantially the same things at substan- 
tially the same time. We have no direct proof and don’t claim to have. 

It is coming to be recognized that where an industry like the motion- 

icture industry is dominated by a comparatively small number of 

uge corporations, that those corporations, regardless of any ques- 
tion of law violation, have moral obligations to the communities in 
which they operate, and in which their products are sold, or exhibited 
to their customers, and to their customers’ customers. 

There have been many, many examples of it in modern times. 

I have cited in my paper A. A. Berle’s brilliant treatise on the 
20th Century Capitalist evebathen, which deals with this subject. 
very helpfully and I would say conservatively. He recognizes, that 
public opinion is very effective in these huge organizations and con- 
centrates, and when they do not voluntarily take measures to insure 
fairness and justice, dealing with the customers and so on, that public 
opinion steps in and helps them to arrive at a more enlightened point 
of view. 

This may sound a little nebulous, but I think this subcommittee 
has a tremendous opportunity to plow some new ground along the line 
of Mr. Berle’s treatise, of bringing to the attention of the film com- 

nies their moral duty to the theater men the country over who have 

uilt their theaters and invested their earnings in a reliance on a 
supply of pictures they could afford, and a duty to the persons de- 
pendent on those theaters for their motion-picture entertainment. 
All theater goers cannot jump in the car and go down to the high- 
priced, first-run, big-city theaters. They can’t do it. And we ask 


* See appendix III, beginning p. 490. 
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that the committee explore that and see if we can’t bring about, by 
force of public opinion, possibly, a better situation in the motion 
picture industry. 

Other witnesses—specifically Mr. Shor and Mr. Berger—have some 
very specific rec ommendations, and I don’t think I should anticipate 
them by going into them now, sir. 

Senator Humpnrey. I note on the final page of your testimony you 
sald: 


I submit herewith for the information of the committee, a draft indicating 
the sort of legislation we favor. 


Do you have that available for our reporter? 

Mr. Myers. Yes, sir.” 

Senator Humpurey. And also you have a number of affidavits. I 
ane e you tender 45 or more supporting affidavits, voluntarily made 
by exhibitors in various parts of the country. 

Mr. Myers. That cee has increased to 50, and there is an ac- 
companying memorandum which lists them and gives an epitomiza- 
tion of the contents." 

Senator Humpnrey. What is the general substance of those affi- 
davits ¢ 

Mr. Myers. They support factually and over a wide section of the 
United States what I and the other witnesses testify to, by specific 
examples. 

Senator Humpurey. Do you have more than one copy of the affi- 
davits, Mr. Myers, or are they the originals? 

Mr. Myers. Unfortunately, they were sent in from country places. 
Some we were able to copy before we brought them over and some we 
were not. 

Senator Humpurey. Perhaps on the basis of fairness, the distribu- 
tors may very well want to review those affidavits, since they are now a 
matter of public record. 

Mr. Myers. Their representatives are always around. T am sure 
they will be over to see Mr, Flynn and Mr. Noone and consult them. 

Senator Humpnrey. They will be available for review. They can 
not leave, however, the jurisdiction of the committee, nor go from our 
possession. If there is any reason that anyone would like to take issue 
with those affidavits, and you have time to do so during this particu 
lar hearing that may be done, but otherwise by formal ‘statement fol 
lowing the hearing. 

Is that all, Mr. Myers? 

Mr. Myers. That is all.?** 

Senator Humpnurey. I want to thank you very much. You have 
been a very helpful witness. I hope you understand that the questions 
that were asked were not necessarily questions of assumption and 
conclusion on our part, but merely to bring out your further views. 

Mr. Myers. Thank you, sir. I am a scarred veteran of many 
hearings. 

Senator Humpnrey. We are going to recess until 2:30 and T am 
going to ask if Prof. Wesley A. Sturges is here. 


7? See apennéix II, p. 484. 

* See appendix III, beginning p. 490. 

188 A supplemental statement by Abram F. Myers, in behalf of Allied States Association 
in re ny to certain statements of distributor witnesses, appears in this record as appendix 
XVI. p. 703. See also exhibit No. 24, p. 271. 
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Professor, will you be ready to present your testimony at 2: 30% 

Mr. Srurces. Yes, sir. 

Senator Humpnrey. How much time will it take? 

Mr. Srurces. Not more than 10 minutes. 

Senator Humpurey. Following Professor Sturges, we will have Mr. 
Rembusch, and following Mr. Rembusch, Mr. Berger. 

May I say for your opening witnesses, where you have a man like 
Mr. Myers, the general counsel, we will take a little more time in in- 
terrogation. We hope to expedite it. Thank you very much. 

(Whereupon, at 12:30 p. m., the subcommittee recessed to recon- 
vene at 2:30 p. m., the same day.) 


AFTERNOON SESSION 


Senator Humrurey. We were discussing the subject of the affidavits 
before the session broke up, and I am suggesting to the reporter that 
he make copies of those affidavits as quickly as possible so that they 
may be available to those who would like to have them. 


STATEMENT OF DR. WESLEY A. STURGES, PROFESSOR OF LAW, 
YALE UNIVERSITY LAW SCHOOL, AND MEMBER OF BOARD OF 
DIRECTORS, AMERICAN ARBITRATION ASSOCIATION 


Now, Prof. Wesley A. Sturges is our next witness. I understand 
Dr. Sturges, that you are here in behalf of the Theater Owners of 
America, and the Allied Theaters. 

Dr. Sturces. Yes, with respect to two questions on the subject of 
arbitration. 

Senator Humpurey. Dr. Sturges, where are you from? 

Dr. Srurces. From Miami, immediately, and from New Haven, 
Conn., remotely, sir. I ama professor of law at Yale University Law 
School, a former dean of that school, and now on leave of absence 
at the University of Miami Law School. I am a member of the 
board of directors of the American Arbitration Association. 

Senator Humenrey. Will you proceed, sir? 

Dr. Srurces. Perhaps by way of preliminary to the reading of 
my statement, I might indicate I am covering two rather general 
questions on arbitration procedure. The answers to those questions 
are in response to requests for my opinion by the exhibitor organi- 
zations. 

One of those questions is whether or not film rentals or claims in- 
volving fair rentals of film could be the subject of arbitration, some- 
thing peculiar to the arbiters’ process or something peculiar to the 
claim about price or rental, which would preclude arbitration of an 
issue of that type. 

The second general question which I am covering and trying to 
answer is this: 

Would the process of arbitrating film rentals necessarily result in 
a standardization of price for film ‘ 

For example, if it is a 35-percent participation on intake, and an 
arbitration were had on the grounds that the 35 percent in a given case 
were unfair and unreasonable, and the arbitrator cut it to 25, might 
the next arbitrator of unfair film price, or unfortunate film price, by 
the same exhibitor, tend to follow the first arbitrator and by that proc- 
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ess make out of that exhibitor a 25-percent house rather than any 
other? It is that question I wish to deal with secondly. 

I have devoted most of my professional life to the advancement 
of the practice of arbitration. I believe in it as — a just method of 
resolving disputes without incurring the technical and costly pro 
cedures of litigation. It has become the accepted mode in very many 
industries for the adjustment of both their commercial and labor 
management controversies. 

I am aware of its use in the past in the motion-picture industry. 
| should hope for its reestablishment in that industry as a lawful and 
useful aid in the distribution of motion-picture films. 

According to my understanding, a new system of arbitration has 
been proposed for the motion-picture industry. I am informed that 
there is only one point of major controversy, and that is whether o1 
not the amount of film rental shall be an arbitrable matter. Indeed, as 
I am informed, the proposed system has provision for “conciliation” 
of this disputed question. By this provision, an exhibitor is expressly 
Meter having standing to present his grievances on any partic 
ular picture or pictures to the distributor concerned and claim fair 
adjustment. 

Given this consensus, it seems only a short step to the arbitration of 
the reasonableness of film rental. I venture to state to this committee 
that I know of no inherent difficulty, so far as the arbitral process } 
concerned, of arbitrating the reasonableness of film rental. 

In addition to a request for expression of my opinion on this 
question, I also was requested, recently, to consider whether or not 
the arbitration of film rentals in the motion picture industry might 
develop price-fixing patterns contrary to the antitrust laws of this 
country or the decrees in United States v. Paramount, et al. The view 
has been advanced, as I understand it, that if an exhibitor were to 
obtain an award (after the showing of a picture) for an amount less 
than the rental price at which it was sold, he would be able to use 
that figure as a basis for obtaining reductions to the same or a similar 
figure in subsequent arbitrations of other film rentals. Accordingly, 
would not the given exhibitor be able to work his theater into a stand- 
ard figure for all of his rentals? 

There may be merit in this apprehension. On the other hand, it 
seems reasonable to estimate that arbitrators would not necessarily 
follow each other, and that different arbitrators, dealing with the 
claims of a given theater, might well come to different figures in suc- 
cessive arbitrations. 

Granting, however, the reasonableness of the speculation, to wit, 
that there might be standardization in the fixing of a rental figure 
through the proposed arbitral process, it seems to me that such con- 
sequences may readily be forestalled. If the arbitration arrange- 
ments were to exclude the admissibilty in evidence of prior awards 
in subsequent arbitrations, I believe that the undesired consequences 
would be forestalled. In other words, according to the suggestion, 
if an exhibitor were to make a claim against a rental charged for a 
given picture, and were to go to arbitration, the award in that pro- 
ceeding would be excluded from evidence in any succeeding arbitra- 
tion involving his claim against a rental. 

I also understand that the proposed arbitration program con- 
templates a trial run for only 1 year. On that basis, it seems to me 
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that any unlawful standardization of rental for any given theater 
through arbitration could not be accomplished. The time would be 
too short. 

Since, therefore, as I understand it, any arbitration system ultimate- 
ly agreed upon would be added to the decrees in United States v. 
Paramount, et al., by amendment, since it is contemplated that 
the trial run would be for only 1 year, and since the Department 
of Justice has full power to act as soon as violations of antitrust 
luws occur or appear to be occurring, I respectfully submit that there 
are ample safeguards against the proposed program of arbitration be- 
coming an instrumentality for violation of the antitrust laws or of 
the existing decrees in Unated States v. Paramount, et al. 

Senator Humpurey. Senator Schoeppel ? 

Senator Scuorerret. No questions. 

Senator Humpurey. I have just one question I would like to ask 
you: 

Is there any precedent at all for arbitration along the lines you are 
discussing, of film rentals ? 

Dr. Srurces. Not that I know of, sir, involving a decree like the 
Paramount decree or in a situation of an industrywide program. I do 
not know of it. I believe there is none. 

Senator Humpenrey. Do I understand that this film-rental arbitra- 
tion will be on specific cases, not relating to a general rental fee for 
one particular film throughout the country ? 

Dr. Srurces. I take it the plan contemplates that if an exhibitor 
in a given case feels that his experience after buying the picture and 
exhibiting it has been such that he deems it to be an unfair film rental 
under those circumstances, that that particular case would be the one 
that would be submitted to arbitration. 

For example, the film is purchased, or leased, and we have the 
snowstorm that we have now in New England, for example, a variety 
of intervening circumstances in the individual case, submitted to the 
arbitrator for his determination under a set of standards, as to whether 
there was a fair rental in the given case. 

That is my understanding of it, sir. 

Senator Humpnrey. Mr. Noone? 

Mr. Noone. No questions. 

Senator Humpnrey. Mr. Flynn? 

Mr. Fitynn. No questions. 

Senator Humpurey. Thank you very much, Dr. Sturges. We ap- 
preciate your coming before the committee. 

Dr. Sturges. Thank you, sir. 

Senator Humeurey. Mr. Rembusch. 

Mr. Rembusch, I understand you are former president of the Allied 
States Association. 

Mr. Rempuscn. Yes, sir, Mr. Chairman. 


STATEMENT OF TRUEMAN T. REMBUSCH, FORMER PRESIDENT, 
ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS 


Mr. Remevscu. I have prepared a chart ** that I would like to put 
up here for your information, Mr. Chairman. 
Senator Humpurey. Do you have a prepared statement ‘ 





1 See exhibit 10, p. 74. See also appendix XXIV, p. 759. 
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Mr. Remevuscn. Yes, Senator, I do, and here is a copy of it. For 


the sake of saving time, Mr. Chairman, I just attached some informa 
tion as to my background and the sources of my information. 


Senator Humpurey. We will have those incorporated in the record. 
Mr. Remsuscn. If you please. 
(The information referred to follows:) 






BACKGROUND OF Mr. REMBUSCH’S EXPERIENCE IN THE Morion-Picture Ino 





The Rembusch family entered the motion-picture business in 1004. Mr. Re 


husch’s first employment in the industry was in 1915 at age 6, passing out hand 
bills for his father’s theater in Shelbyville, Ind. During Mr. Rembusc! sch 
vears his father taught him many of the chores of theater operatior In 1{)2S 


Mr. Rembusch left Notre Dame University to install and service sound 
picture equipment, which work he continued until 1934 


In 1932 due to the ill health of his father he took over the active managens 
of his father’s theaters. In 1936 he was elected to the board of directors «oft 
Allied Theatre Owners of Indiana. In 1945 he was elected President of tl 
trade association and served that organization as president for a period of Ss 
years. Also, from 1945 until 1955 he served the Indiana group as its natio 
director on the board of directors of Allied States Association of Motion | 1 
Exhibitors. In 1947 he was elected national secretary of Alli Stites I 
1948S—49 he served as its national treasurer, and in 1850-51 us na 
In 1952, for a period of 16 months he was selected by the Allied board to 
as one of the triumvirate directing the Council of Motion Pir re O \ 
the overall trade association of the motion-picture industry in Lin per 
tion, distribution, and exhibition. 

At present he is the operator-owner of 11 indoor theate > OUutdoo tr 
and a radio station, all of which are located in Indiana Ile re Tid 


apolis, Ind., with offices in Franklin, Ind 





ACK NOW LEDG 


MENT AS TO St ICES 








As a client of Sindlinger & Co., Inc., of Ridley Vark, ] vrite . 
granted permission to use their copyrighted statistical material covering the 
motion-picture industry. The permission granted by Sindlinger & Co., I 


deeply appreciated, for until Mr. Albert Sindlinger in 1948 began collecting, 
correlating, and cross checking industry statistics there were no accurate stati 
tics available covering overall motion-picture industry operation 


The accuracy of Mr. Sindlinger’s figures are attested to by personnel in the 
United States Treasury and the Department of Commerce who worked wit 


Mr. Sindlinger during the campaign conducted by the Council of Motion Picture 
Organizations seeking repeal of the Federal admissions tax. Without Mr. Sind 
linger’s permission to use his copyrighted material if would not have been 
possible to develop the following report on conditions and trends, past and 
present, within the motion-picture industry. 

Attesting to Mr. Sindlinger’s accuracy in the statistical field, please note the 
following: 

The first Treasury confirmation of the accuracy of Sindlinger & Co. figures 
came on May 20, 1953, 1 month following the House Ways and Means hearing, 
when the Treasury released corporate tax returus of the industry for the year 
1950. Treasury and Stam Committee economists were then impressed with the 
accuracy of Sindlinger & Co. estimates on corporite income taxes from motion 
picture theaters and production-distribution on a consolidated basis for the 
year 1950. 

The second Treasury confirmation came several weeks later, June 16, 1954, 
when the Treasury released its figures on the motion picture industry for the 
year 1951. They compare with the Sindlinger figures as follows: 


' 
Sindlinger & | U.S. Treas- 
Co. estimates! ury reported 
i for 1951 for 1951 
' 


Percent 
differs nce 











Corporate taxes from production-distribution | $35,800,000 | $37, 141,000 
Corporate taxes from theaters___-_--- -..-| 24,350,000 26, 868, 000 


Total, motion pictures. E : cccecacecert ©3008 64, 009. 000 5 









































































68 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


Thus, Sindlinger & Co.’s estimates for 1951, based upon its sampling technique, 
have been confirmed within 6 percent by actual United States Treasury figures 
just released for 1951. 

On July 20, 1954, the Department of Commerce released its figures for the 
1953 United States business census of motion-picture theaters. 

The following compares the United States business census figures just released 
with those reported by Sindlinger & Co. to the Council of Motion Picture Organ- 
izations on March 16, 1954, prior to tax relief, in volume III of An Analysis of 
the Motion Picture Industry: 1946-53. 


United States 
business census,| Percent dif- 
estimates for ference 
1953 


Sindlinger & 
Co., estimates 
for 1953 





| 3S . ic 
Theater net receipts from admissions _- -.--..- | $1,007, 478,000 | $989, 868, 000 


een) en 


Admissions taxes (Federal and local) iia cal 211, 600, 000 


207, 943, 000 | 


Federal. _____- ros sid 201, 500,000 |___. 
State and local Dee eh. Se edabdeadnie 10, 100, 000 


Number of operating theaters and drive-ins 


1 240. 


Thus, from the above, the Sindlinger & Co. figures released in March 1954, for 
the year 1953, prior to congressional action on admissions tax relief, and prior 
to the release of the United States business census figures for 1953, are within 1.7 
percent on admissions taxes and admissions receipts and within 1.3 percent on the 
number of operating theaters. 

Acknowledgement is also made for certain material used hereafter from the 
Film Daily Year Book, Variety’s 50th Anniversary Issue, The Motion Picture 
Almanec, and Abel Green’s and Joe Laurie, Jr.’s Show Biz. (See appendix 
XXIV, p. 759.) 


HISTORY OF MOTION-PICTURE INDUSTRY MONOPOLY 


Mr. Remsuscu. From its earliest days the motion-picture business 
has been retarded in its natural and normal development by various 
kinds of monopoly restraints. In general, there have been four 
yeriods in the bare half century of its existence when it was strait- 
jacketed by one kind of monopoly or another. During these monopoly 
periods little progress was made in the development of the business. 
But in the case of the first three, the business expanded vigirously as 
soon as the monopoly hold was broken. Today the business is in the 
grip of a fourth monopoly; but in order that the subcommittee may 
view present conditions in proper perspective, it is essential to describe 
very briefly the preceding monopoly periods. 


THE FIRST PERIOD OF MONOPOLY 


The first period of monopoly control over the motion-picture in- 
dustry, beginning in 1905 and lasting until 1911, was one of equipment 
restraint. This period was brought to an end by the Government win- 
ning the Movie Patents case. (United States v. Motion Picture 
Patents Company, 225 Fed. 800; 230 Fed. 541. Universal Film Mfg. 
Co. v. Motion Picture Patents Co., 235 Fed. 398; 243 U. S. 502, Law 
Ed. 871.) Following the breaking up of the patent monopoly the 
industry enjoyed a tremendous growth of theaters nationally. 


THE SECOND MONOPOLY PERIOD 


The second monopoly period began about 1914 and ended about 1919. 
The restraint in this period was accomplished by the stars of that 





' 


inis 
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period demanding and receiving tremendous payment for their serv 
ices. Abel Green, editor of Variety, and Joe Laurie, Jr., in their 
book, Show Biz, chapter 18, titled “Twinkle, Twinkle, Big Film Star” 
describe this period very ably. I quote in part from their book: 

“The war years made mighty changes in the film business. The 
major alteration was a pure paradox. In the era 1914-15 movies sur 
passed every branch of show business, expanding to the gigantic pro 
portions of a helium inflated float in a Macy’s Thanksgiving Day 
parade down Broadway. Paradoxically, the bigger the movie 
dustry became, the unhealthier grew its financial rewards. For many 
companies, success and bankruptcy were synonymous.” 

A little further on, Mr. Green and Mr. Laurie state: 

“As the novelty of films wore off, fewer patrons went to the movies 
just to see a picture. They went to see Charlie Chaplin, Mary Pick 
ford, or Theda Bara. With this basic shift of emphasis went a shrewd 
appreciation by the stars of their own worth and the beginning of film 
actors’ fortunes.” 

Further on, the authors state: 

“The final year of World War I found the film industry with a 
staggering new millstone around its neck. This was the high-priced 
star.” 

The end of the second monopoly period created by the star shortage 
system came with the introduction of many new personalities through 
the medium of ballyhoo and advertising employed by production and 
the formation by exhibitors of First National Producing & Dis 
tributing Co. Following the end of this period the industry entered 
into another period of terrific expansion, particularly in the theater 
field. 

THE THIRD MONOPOLY FIELD 


The third monopoly period began about 1923-24 and persisted until 
the Supreme Court’s decision in the Paramount case in 1948. The 
restraint in this period was accomplished through ownership of 
theaters by producers and distributors. In this phase of our business 
many independent theater owners, including my father, lost their in- 
vestments 1n first-run theaters in large cities. In my father’s case it 
consisted of two first-run theaters in Indianapolis, Ind. 

The producer-distributor theater owners accomplished the appro- 
priation of the independents’ theaters by refusing to sell film to the 
independents’ theaters. The independents had a choice of selling their 
theaters to the producer-distributor theater operators at a ridiculously 
low price or relegate the theaters to a second, third, or last run position. 

It is a fact that during the depression years the Movie Trust received 
serious setbacks, however, in 1934 they came back stronger than ever 
and through the restraint at their command began gobbling up theaters 
in smaller cities and towns. The independent theater owners in 1936 
presented evidence to the Government, showing the violation of the 
antitrust laws by the producer-distributor-owned theaters. The De- 
partment of Justice, satisfied that there had been serious violations, 
filed a suit against the producers, distributors, and their affiliates in 
1938. This suit was brought to a successful conclusion in 1948 with 
the handing down by the Supreme Court of its findings in the Para 
mount case. 

Even prior to the end of the industry’s third period of monopoly in 
1948 the indoor theaters began feeling the competitive effect of tele 
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vision, the increasing burden of the Federal admissions tax, and the 
artificial shortage of pictures. Therefore, the pattern of expansion 
that prevailed after the breaking up of the first three monopoly ‘periods 
within the industry did not take place at the ending of the third 
monopoly period in 1948 with one exception. That exception was the 
tremendous expansion of drive-in theaters. This is illustrated by the 
fact that in 1948 there were 820 drive-in theaters in this country. By 
1955 there were 4,384 drive-in theaters, an increase of over 500 percent. 

During the same period indoor theaters, due to television, the Fed- 
eral admission tax load, and the product shortage dropped from 17,575 
to 14,724. Practically all of the new drive-in theaters were built by 
small independent theater operators. Most of these new theaters 
would not have been built had not the monopoly of the third period 
been brought to an end in 1948 by the Government. They would not 
have been built, for under the third period restraint they would not 
have had access to adequate film supplies. The drive-ins were little 
affected by the forces of television, Federal admissions tax, and 
product shortage. 

The convenience to the patron in this type of operation, overcomes 
most of the first two aforementioned deterrents. The third, film short- 
age, did not affect them initially for they operated, in the main, only 
6 months during the year, using old films, and during the months they 
were closed built up a back-log of picture supply. However, in the 
last 2 or 3 years the drive-in operators have found that the novelty 
appeal of the drive-in theater is wearing off. The drive-in operators 
have learned that in order to maintain their grosses they must play 
pictures earlier. The necessity for playing pictures in current release 
has now brought the majority of the drive-in theaters face to face 
with the present No. 1 theater problem, the artificial product shortage. 


FOURTH MONOPOLY PERIOD 


The seeds of the fourth monopoly period were planted in the minds 
of production and distribution with the beginning of World War If 
with its restriction on the use of raw film stock—the raw film stock 
used to manufacture the prints of pictures furnished exhibitors. This 
shortage of raw film stock forced the producers and distributors in 
the years of 1942 to 1946 to reduce drastically the number of pictures 
released to theaters and the number of prints available to theaters on 
each picture. 

However, the raw film stock shortage did not prevent the producers 
from producing pictures in excess of the number of pictures released 
to the market. The excess production of pictures over market con- 
sumption was used by the companies to build up a backlog of unre- 
leased product on producers’ shelves. This backlog of completed 
pictures and unreleased pictures has persisted, at least with some com- 
panies, down to the present time. For instance, Paramount Pictures 
in December of 1954 announced that it had on its shelves 26 finished 
and unreleased pictures. The number of pictures on the Paramount 
shelves in 1954 were equal to almost one and a half years’ supply of 
pictures based on Paramount’s 1955 releasing rate of 18 pictures for 
the year. 

During the wartime shortage of pictures the producer-distributors 
learned an important bargaining advantage. Namely, that as the 
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picture supply diminished the bargaining power of the theate 
operator diminished in a direct proportion to that supply. 


TELEVISION 


Sindlinger & Co., Inc., industry analysts, in a report written in 194, 
point out that— 
Television made the living room a little theater—with all the comforts of home 


offering a new entertainment medium—free of admission price and 
admission tax. 


ire 


They go on to say further on in the report that 
It is not only the use of television, but also the economic factor of paying for 
the box that keeps people away from the theaters 

Sindlinger & Co. estimates that television is responsible for approxi 
mately 50 percent of the box-office decline experienced from 194% 
through 1955. Actually, television did not become an important 
factor in the decline of the theaters’ box-office nationally until 1949 
because only slightly over 1 million total television sets had bee 
manufactured up to 1949 and only ° million were manufactured 
that year. Due to the freeze by the Federal Communications Con 
mission on further VHF license grants, very few stations were on thy 
air in 1947, 1948, and 1949. Television had, in those years, very little 
coverage nationally. Actually the decline of the motion-picture 
theaters’ box-office and total attendance began in 1947, as shown by 
the accompanying chart,” not with 1950, when television became 4 
competitive factor. 

You will see there is a steady decline right up through 1949 and 
keeps going right on through. Incidentally, Mr. Chairman, I have « 
photostat in the back of this folder, for you. A major portion of the 
decline of box office and attendance, 1947 through 1955, is due directly 
to the product shortage. It is my opinion that approximately 60 per 
cent of the decline in the theaters’ box office and attendance could have 
been avoided had sufficient pictures been available to theaters so that 
a wide choice of selection of pictures could have been offered to theate: 
patrons. In spite of television competition, with a wide selection of 
pictures box-office momentum could have been maintained—thie level of 
frequent theatergoers could have been maintained. In 1946 the 
potential of frequent theatergoers was 62 percent of the population, 
by 1955 that potential had shrunk to 24 percent. In my own State of 
Indiana, that potential has shrunk to 16 to 18 percent. 

Senator Scuorrret. Do you think it has been in direct proportion 
to the increase in television sets which has increased now to some 35 
to 87 million sets? 

Mr. Rempuscn. Senator, may I answer you this way? ‘Television 
has caused 40 percent of this decline. Sixty percent of the decline is 
due to the shrinkage in the number of pictures available which are 
shown in the second column, here. You see, year by year they have 
gone down and I will get to that point, going back to a normal suppl) 
year a little further in my testimony. I think I can clarify it. Tele. 


vision has affected us but not over 40 percent, and I think that can be 
shown. 


* See exhibit 10, p. 74. 
2! See exhibit 11, p. 75. 
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Senator ScHorrret. You say it affected admissions to the extent of 
about 40 percent. With the anticipated increase in color television 
and the actual increase in black and white sets, if that continues at its 
present rapid rate, I wonder if in your judgment you may not expect 
a decrease well above 40 percent ? 

Mr. Remsvuscu. I do not believe it will. Given goods on the shelf 
me sna to compete with television, I have every confidence in 

aving a profitable operation in theaters. 

Senator Scuorrret. Who is going to furnish these pictures! If 
it is such a lucrative business why don’t more people go into it? It 
is still a private enterprise. Anybody can go into the motion-picture 
business today who wants to, can’t he? 

Mr. Rempuscu. That is a question I do not believe I am capable of 
answering. I am going to touch on some of the points but it is one 
thing to make a motion picture and it is another thing to have access 
to proper releasing and distribution of that motion picture. 

Senator ScHorrreL. And it is another thing to get your money back 
after you produce one, isn’t it? 

Mr. Remepuscu. Yes. 

Senator ScHorrrei. That’s where we get into the economies of the 
situation. 

Mr. Remsuscu. That is right, sir. 

Senator ScHorrret. If anybody wants to risk capital in this country 
and produce pictures and sell them at any price he wants to he can 
still do it; can’t he? 

Mr. Rempuscu. That is right, sir. 

Senator Scuorrre.. He watches his hole card, the dollars-and-cents 
invested, He goes and borrows money, but the banker wants to know 
that he will get his investment back, so it turns on an economic factor. 
How are you going to get away from that? You surely do not expect 
the Government to do that, to guarantee everybody a profit in this 
business; do you? 

Mr. Remeuscu. Senator, no, I do not say that. There is a sugges- 
tion in the end of this statement. 

Senator Scuorrret. I just throw these things out as suggestions. 
Those are things I am thinking about and I know a lot of other folks 
are. 

Mr. Remsuscn. There isn’t one single factor that has caused these 
things. As I go along I can answer a lot of your questions and at the 
end if I may I will pick up those questions that I have not answered. 
I think I can save a lot of time on this. 

Senator ScHorrre.. Very well, sir. 

Senator Humpurey. Can you document that in that year? 

Mr. Remeuscu. Yes, sir. 

Senator Humpurey. Your relationship toa base period ? 

Mr. Rempuscu. Yes, going back over a period of years, we can. 

Senator Humrnrey. Excuse me. 

Mr. Rempuscn. In that year, 568 pictures were released to theaters. 
(Motion Picture Almanac, 1942-43.) Contrast the number of pictures, 
568, with the total number of pictures released for the year 1954, 269, 
or 1955, 271. The combined total for these 2 years is less than the out- 
put of the entire year of 1941. Mr. Louis Berg, movie editor of This 
Week magazine, issue of January 8, 1956, wrote in an article entitled, 
“Hollywood’s Jolliest Year”: 
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Studios will continue to cut the number of pictures. Already empty sound 


} 


stages are being turned over to the production of films for TV 
Further on in the article Mr. Berg states: 


The secret of Hollywood's optimism lies in its discovery that it pays to make 
fewer and better pictures. A shortage of films has created a sellers’ market 
(emphasis added). A picture that used to run in a theater for a week or two, 
may now be booked from 3 to 6 weeks 

Mr. Berg’s statement upholds my testimony made heretofore, that 
the distributors learned during the wartime product shortage years, 
that the shortage of pictures and prints gave them an important bar- 

gaining advantage over theaters. A bargaining advantage that pro- 
duction and distribution have, year by year, increased by reducing the 
number of pictures released to theaters. 


MASS TO CLASS 


Continuance of and increasing the product shortage from 1947 with 
372 pictures to 1955 with 271 pictures reduced the number of pictures 
below minimum theater sustances levels. (Refer to chart, p. 74.) 
Hand in hand with the artificial shortage of pictures, in about 1950 
there was developed a new philosophy of industry economy, a phi- 
losophy aimed at changing the theater from a mass to a class entertain- 
ment medium. The author of this philosophy was Samuel Goldwyn. 
Mr. Goldwyn propounded one of the most un-American economic 
utterances of the 20th century when he said, “Fewer pictures and fewer 
theaters will make a greater motion-picture industry.” Mr. Goldwyn’s 

philosophy was parroted by many of the producers of motion pictures 
a adopted to their company’s picture releasing policies. 

Now let’s analyze what Mr. Goldwyn’s philosophy contemplates. 
That philosophy does not have as its goal putting out of business the 
some 3,000 large city theaters for these are the theaters the theory 
would convert to long-run, high admission operation similar to the 
present legitimate theater class operation. What Mr. Goldwyn’s theory 
does contemplate is the extermination of some 15,000 subsequent-run 
theaters in large cities and the theaters in communities of 10,000 popu- 
lation or less. 

This latter group accounts for 54.9 percent of all theaters in the 
United States. Needless to say, Mr. Goldwyn’s philosophy is con- 
trary to the business policies that have made this country’s business 
the strongest and largest in the world. Our American philosophy 
of business was founded on and built on the premise that as you in- 
crease production, prices to the consumer come down thereby i increas- 
ing the market to all income groups. Mr. Goldwyn’s theory is just 
the opposite. He would restrict production, increase prices to the 
consumer, thereby eliminating lower income groups as consumers. 


GOLDWYN PHILOSOPHY TAKES OVER 


As testified to heretofore, the last year of normal supply of pictures 
for theaters was 1941 with 568 pictures released. In 1947 the supply 
was limited to 372 pictures, by 1955 the supply was down to 271. The 
short pictures mantel enabled the distributors to impose pressure on 
theaters to increase admission prices. 

If you will refer to the chart (exhibit No. 10) Mr. Chairman, you 
will find that the average admission price has gone from something 
like 35.3 cents in 1947, up ) to 50.3 cents in 1955. 
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EXHIBIT NO. 10 
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The average time that a theater played a top grossing picture doubled 
and tripled during this period. Theaters that in a normal picture 
supply market would play a picture a week were forced by the shortage 
to increase their playing time to 3, 4, and 6 weeks. The distributor 
forced increase of admissions oa and extended playing time on 
pictures resulted in 1954 and 1955, 43 pictures each grossing in domestic 
film rentals $4 million or more. Showias the trend, 1954 had 18 of 
these pictures, 1955 had 25. You will find a list, here, of all-time 
money films, taken from Variety. I have included that for your infor 
mation. 

(The document referred to follows: ) 


Extipit No. 1] 


{From Variety, Wednesday, January 4, 1956) 
ALLTIME Tore MonNeEY FILMS ($4 MILLION, oR Berrer) 


Lined up below are the great money-making pictures of all time—those which 
already have grossed, or promise to gross upon full playoff, $4 million or more 
from domestic (United States and Canada) distribution. To emphasize the 
point, the figures represent income accruing to the distributors as rental shares 
or fees from theaters as distinguished from the grosses of the theaters themselves 

Excluded are the late starters in 1955, such as Oklahoma and Guys and Dolls 

In the case of the two Cinerama films, an arbitrary rule has been adopted to 
approximate the equivalent of distribution money; 40 percent of the boxoffice 
returns gaged as house expense, 10 percent as theater profit, and the balance 
of 50 percent as the rental. 

Birth of a Nation rates a place on the blue-chips list but its proper alltime 
cross can’t be figured as the D. W. Griffith epic was sold to theaters via franchise 


distributors in each key city area and no records of official nature have been kept 

Finally, it’s conceded that some features may have been more successful in 
the years ago when the Yankee dollar was a much bigger dollar, than some films 
on the Variety roster in terms of net profits. 


. Gone With the Wind (M-G) (1939) ___- 7 _ $33, 500, 000 
5 EN ED CED icici scmuinicewiowncinws gas ; 17, 000, 000 
. Greatest Show on Earth (Par) (1952) ___- _ 12, 800, 000 
From Here to Eternity (Col) (1953) - 12, 500, 000 
. This Is Cinerama (C’rama) (1952) - waite 12, 500, 000 
. White Christmas (Par) (1954) =. ‘ =: 2, 000, 000 
. Duel in the Sun (SRO) (1947) - z wenglte 11, 300, 000 
8. Best Years of Our Lives (RKO) (1947) ___- ‘ ae 11, 200, 000 
9 Quo Vadis (M-G) (1952) ‘ ice 10, 500, 000 
. Cinerama Holiday (C’rama) (1955) - pcsahs =i 10, 000, 000 
. Samson and Delilah (Par) (1950) Sia a 9, 000, 000 
. Caine Mutiny (Col) (1954)__--- 700, OO” 
3. Mister Roberts (WB) (1955) —---- 500, 000 
. This Is the Army (WB) (19438)_- 500, 000 
5. Battle Cry (WB) (1955) -----_---- 000, 000 
. Bells of St. Mary’s (RKO) (1946) 000, 000 
. Jolson Story (Col) (1947) _-_- 000, 000 
. Shane (Par) (1953) _- : See 000, 000 
. 20,000 Leagues Under Sea (BV) (1955) 000, 000 
. How to Marry Millionaire (20th) (1953)_ 200, 000 
21. Snow White (RKO) (1937) - 150, 000 
22. Not As a Stranger (UA) (1955) ___ 100, 000 
23. David and Bathsheba (20th) (1951) 000, 000 
24. Glenn Miller Story (U) (1954)________ 000, 000 
. Country Girl (Par) (1965)... -____ 500, 000 
. Going My Way (Par) (1944)__-____- , 500, 000 
. Lady and Tramp (BY) (1955) 500, 000 
. Snows of Kilimanjaro (20th) (1952) FOO, OO) 
. For Whom Bells Toll (Par) (1943) __ 3. BOO, OO) 
30. Welcome Stranger (Par) (1947)_ . 100. 000 
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31. 
32. 


34. 
35. 
36. 
37. 


89. 
40. 
41. 


» 


43. 


45. 


. Vera Cruz (UA) (1955) 
. Spellbound (UA) 


. King Solomon’s Mines (M-G) (1950) 
. Notorious (RKO) 
. Yankee Doodle Dandy (WB) (1942) 
. Salome (Col) 
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Hans Christian Anderson (RKO) (1953)—------------~--- sb gy 
a a ae, seek ai wine ste eel 


. High and Mighty (WB) (1964)................._.......---- 
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Strategic Air Command (Par) (19656).................-.-..- 
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ne mpeneapesernavenaninaericabapastsdiskaniacaliaalain 


sn a ccarqeninunecinaieweranaeeeesenalerndl 
ee ee ee ee eee eee 
Se ls ee 
MS eS | ) es ee ae 
. Unconquered (Par) 
. Yearling (M-G) 
5 eI III ED nn ence bieimaes 
. aes See em ee. Ree Cee Cree) 
tase 
. Show Boat (M-G) 
. Gentlemen Prefer Blondes (20th) (1953) -----.-._----__----- 
nn ee ee Jaga baeiibiowieeion 
peor enieisirusactperintngieniasones 
ees a nn creas 
eee Ree moO ea) 0 UUNT eee 
Se ew ER a a 
. Moulin Rouge (UA) 
. Mrs. Miniver (M-G) (1942) 
. No Bis Like Show Bis (20th) (1955) ~.._.......__._______.__ 
Dee eee ee ee eee ne nw eepatnnmees 
sO NC eect iemiontl 


C0 SS 
a cdrecord 


I coc eer anes teen vin maiimmionnmaiaaianiants 


Oe ee ieee 
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pier we Geermadetio (90th) (7008) ee ce 


Three Coins in Fountain (20th) (1954)-----_.-___---_-______ 
rc ee 
peete Zou Were swe. fee) teeta 


ER ae ee ek Bl 


(1953) 
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. Annie Get Your Gun (M-G) (1950) 
. Green Years (M-G) (1946) 
. Anchors Away (M-G) (1945) 
. Bachelor and Bobbysoxer (RKO) (1947) 
. Bridges of Toko-Ri (Par) (1955) 
. Catch a Thief (Par) (1955) 
. Easy To Wed (M-G) (1946) 
. Four Horsemen (M-G) (1921) 
. Great Caruso (M-G) (1951) 
. Man Called Peter (20) (1955) 


. Thrill of a Romance (M-G) (1945) 
. Till Clouds Roll By (M-G) 1945) 
. Valley of Decision (M-G) 1945) 
. Desiree (20th) (1954) 


EES ON 0 ee eae ae 
Random Harvest (M-G) (1942) 
EIN OUI: UTR i es 
Road to Utopia (Par) (1945) 
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“7. Easter Parade (M-G) (1948)- . $4, 450. G00 
Os. Cheaper by the Dozen (20th) (1950) Z 4 425. 000 
Oo). Two Years Before Mast (Par) (1946) 4 400. 000 
100. Knights of Round Table (M-G) (1954)... 4, 400, 000 
101. Red River (UA) (1948) _____ a a ee a ea > 4. 350. 000 
Sa rn ..__._.____..ssnteieseemibentnniaehatedied 4, 350, 000 
ee ete 4, 350, 000 
104. Stage Door Canteen (UA) (1943)_........_._ _...... 4,350, 000 
op LD OE ee S| ll 
106; Eee eens. ter) 47908) qn cic ncssc.. £390: 000 
107. Gy CUD OO i erence ss <-eew  € 976,008 
ee eens eee 
a. eceapeitmncncreepanenerarenahakiinenmmunic 4, 250, 000 
110. Saratoga Trunk (WB) AD ote oS n'a 
111. Streetcar Named Desire (WB) (1951)_._._._..... see 4, 250, 000 
112. Demetrius and Gladiators (20th) (1954)_...... 4, 250, 000 
113. Living It Up (Par) (1954)__________ ee a es 4, 250, 000 
114. 30 Seconds Over Tokyo (RKO) (1954)_ é . sit aa 4, 225, 000 
115. Hollywood Canteen (WB) A scetsesinatan 4, 200, 000 
116. Three Musketeers (M-G) (1948)__..._......._._____ 4, 200, 000 
117. Weekend at Waldorf (M-G) (1945)___.....__.__._.______ 4, 200, 000 
a I OU nn ccesmenieecnenionnes 4, 200, 000 
119. Father of the Bride (M-G) (1950)___._._._._._._..________ 4, 150, 000 
190. Ate eee CUA) Cee)... aoa 4, 100, 000 
TRE, ee ee a ee 4, 100, 000 
122. Joan of Arc (RKO) (1949)_______ te ke iieiais debian lene 4, 100, 000 
Es ee De, re) Ce nn ene 4, 100, 000 
124. I Was a Male War Bride (20th) (1949)___._._._...__._..__ -———<—é«<SS~#3C“‘d000, 000 


125. Love Me or Leave Me (M-G) (1955)____________ ee See 4, 100, 000 


390) De en | | EOD 
127. Mother Wore Tights (20th) (1947)_______________ S cae diac deiciaias 4, 100, 000 
DS ete citinieiccincenenes _.. 4,100, 000 
129. So Deep in My Heart (M-G) (1955)__......._._.............. 4,100,000 
130. Cass Timberlane (M-G) (1948) ed ade eee -----._ 4,060,000 
BR rc i 4, 050, 000 
18a: Sees th Sar Ce) (9961)... ............... _ 4,000,000 
RE I CN iii celeste etarivnrse mecca beinadecictansmendin 4, 000, 000 
ee i eueeeestiinepnimnneens 4, 000, 000 
ie I i i i eect en 4, 000, 000 
186. Haouaay 1b meerico (eG) (1046) .........___._._...._._..____. 4, 000, 000 
eR BG. ) Ee eee 4, 000, 000 
138. Kid from Brooklyn (RKO) (1946)___-_____-_- csi ats Sores 4, 000, 000 
ee re icine a ie ee ene 4, 000, 000 
140. Long, Long Trailer (M-G) (1964) .............._.____---..- 4, 000, 000 
141, Love Is Splendored Thing (20th) (1955) .-.-_-____---__---~_- 4, 000, 000 
142 Ge eee Ce ft ieee)_.. 4, 000, 000 
163 ee ee re ene 4, 000, 000 
144, Ee ce: Wee eee Cee), 62082) 2. kt cri 4, 000, 000 
EN incomes dndaspisnnrcininin oeprcaammmitiins 4, 000, 000 
146. Sands of Iwo Jima (Rep) (1950) _-___-----_----------------- 4, 000, 000 
147. Seven Little Foys (Par) (1955) .......-------.--_- eaten _.-. 4,000,000 
a a creat ci incites seit erermensiin 4, 000, 000 
RR kn. citi cere ee ennnee 4, 000, 000 
150. Ziegfeld Follies (M-G) (1946)__--...-_--------------------. 4, 000, 000 


Mr. Rempuscn. Showing the trend, 1954 had 18 of these pictures, 
1955 had 25. More pictures were in the $4 million category in these 
2 years than in the previous 5 years. These 2 years accounted for 
28.6 percent of the alltime, alltime list of 150 pictures grossing $4 
million or more. 

A most striking conclusion can be reached by taking into account 
the following. 1955 had the greatest number, 25 pictures, in the all- 
time, alltime 150 pictures grossing $4 million or more; yet total box- 
office dollars were down some $410 million over the year 1947. Total 
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attendance figures for the year 1955 were down approximately one- 
third, 1 billion, 500 million from 1947. 

However, in spite of the decline in total box office and attendance, 
the film companies increased their share of the take from 27.1 percent 
in 1947 to 33.6 percent in 1955. 

In 1947 the distributors received in film rentals $455.9 million a year 
when they released 372 pictures to theaters. In 1955 distributors 
released 101 pictures less than in 1947, yet received in rentals $425.5 
million or only $30.4 million less than in 1947. The distributors main- 
tained their 1955 income at approximately the 1947 level with 101 
less pictures and in spite of the fact that total box office in 1955 had 
slipped approximately $410 million from the 1947 level. The full 
import of the foregoing is not realized unless it is understood that in 
a normal motion-picture market—a market adequately supplied with 
motion pictures—it is a rule or axiom of the business that as the total 
box office drops off you would expect the percentage paid for film 
rental to drop. But amazingly, from 1947 through 1955 the opposite 
condition prevailed, as the box office dropped the percentage paid for 
film increased year by year to an all-time high of 33.9 percent in 1955. 
The chart ** shows very dramatically how, from 1947 through 1955, 
the exhibitors’ percentage of the total box-office dollar decreased while 
distribution’s share increased. So, we can readily understand why 
production and distribution like and practice the Goldwyn theory of 
“fewer pictures and fewer theaters will make a greater motion-picture 
industry” for production and distribution. 





DECLINE 





OF THE REGULAR THEATERGOEK 





The backbone of the motion-picture theater over the years was, and 
is, the regular theatergoer. Theaters have always tried in every way 
possible to maintain the percentage of regular theatergoers at a high 
level. They accomplished this by changing features several times a 
week in the smaller theaters. In the larger theaters they catered to 
the regular theatergoer by double features and changing the program 
every week. Seldom in these larger theaters were pictures played 2 
weeks. In 1947 regular theatergoers came from 62 percent of the 
total population; by 1955 the percentage of potential regular theater- 
goers had dropped to 24 percent (Sindlinger estimate). The per- 
centage of theatergoers declined because of two factors. Due to the 
product shortage the regular theatergoer had less choice of selection 
of pictures, many subsequent-run theaters in the same city were forced 
to play the same picture at the same time. Secondly, with the shortage 
of pictures all theaters, in order to place pictures on their screens, 
were forced to run pictures 2 and 3 times as long as they would in a 
normal picture-supply market. 

Once the regular theatergoer saw a picture first run, he had to wait 
for an irritating and long period before another picture was available. 
From 1947 to 1955 the waiting period between pictures became longer 
and longer and grew more irritating to the regular theatergoer; grad- 
ually the regular theatergoer was wooed away to other entertainment 
mediums. He was wooed away in spite of everything the theater 
operator could do to retain his patronage. 


2 See exhibit 10. p. 74. 
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Senator Humpurey. May I interrupt, there / 

This is a point that has impressed me very much and I wish the 
distributors would look at this testimony and try to maybe rectify a 
prejudice that I may have. I think in terms of the neighborhood 
theater; and when you look at the ads in the newspapers you see so 
many of the same films being played at the same time in other ones. 

I thought that those who are testifying on the other side might like 
to bring this point, again, to the attention of the committee. 


DEVELOPMENT OF NEW PRODUCTION TALENT STYMIED 


Mr. Rempsuscu. The product shortage lessened greatly the demand 
for services of established screen personalities and production talent. 
With fewer pictures being made, fewer production personnel of all 
categories were in demand. New business-stimulating production 
personnel could not be developed for the older and stronger personne! 
held onto their entrenched positions. 

Employment of actors, actresses, and studio guilds sank to a disas 
trous level. That is why today you see so many of the motion-picture 
actors, actresses, writers, and directors in the new medium of television. 

The lifeblood of the motion picture theater has always been the in 
troduction of new personalities that attract hordes of fans. Limiting 
the production of pictures prevented the development of new talent 
and has brought on, since 1947, the spectacle of the grandma and grand 
pa entrenched stars acting like youngsters, to the distaste of the im 
portant teen-age patron group. As my 1s-year-old daughter says, 


“Clark Gable and Joan Crawford making like young lovers. Ugh!” 
Restriction of production is directly responsible for the industry's 
failure to develop new talent, the new talent that must be developed if 
theaters are to make regular theatergoers out of the teen-age group. 


BATTING AVERAGE 


Gentlemen, what would have been your reaction if Babe Ruth in his 
heyday had said, “I shall go to bat only half as many times as has been 
my custom, for by so doing I will hit more home runs.” Or, if the book 
publishers stated, “We will cut in half the number of books that we 
will publish, thereby increasing the number of best sellers coming from 
our presses.” Gentlemen, you would say that the Babe and the book 
publishers had lost their minds. In both instances, the batting average 
would catch up with the Babe and the book publishers. 

Reduce the number of times the Babe goes to bat and you reduce the 
number of home runs hit. Reduce the number of books published and 
you reduce the number of best sellers. The motion-picture industry is 
no different than the book publishers, as each is subject to a batting 
average. It is true that no producer sets out to make a bad box-office 
picture any more than a book publisher sets out to publish a book that 
won’t sell. The batting average of box-oflice pictures to the total pro- 
duced by the motion-picture industry is between 9 and 11 percent of 
that total. In a market with normal film supply such as the year 1941 
with 568 pictures released to theaters, some 45 to 55 hit pictures were 
thrown off by the industry batting average. Theater operators having 
access to 45 to 55 hit pictures could maintain box-office momentum, in- 
erease the number of the regular theatergoers and attract new cus- 
tomers to the theater. 
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From 1947 to 1955, with production less than half of 1941, the in- 
dustry batting average of hits threw off too few pictures to maintain 
box-office momentum. By 1955, with only 271 pictures released, the 
batting average threw off, generally speaking, only 22 to 23 hit pic- 
tures. The cumulative effect from 1947 to 1955 of insufficient hit pic- 
tures caused the percentage potential to total population of regular 
theatergoers to drop from 62 to 24 percent by 1955, and overall attend- 
ance slipped 1,500 million admissions in 1955 over the 1947 level. 
The 25 pictures that grossed $4 million or more in 1955 did so, in 
many instances, not on merit. The distributors were enabled, by the 
product shortage, to force upward admission prices and length of runs, 
resulting in inflated film-rental returns. 


ILLEGAL PRACTICES PURSUED BY DISTRIBUTORS 


The product shortage is a condition presently existent within the 
industry. Many of the selling methods used by distribution with that 
condition existent are not only illegal, but specifically forbidden under 
the provisions of the Paramount decree of 1948. Mr. Myers, general 
counsel of Allied States Association, has testified to many of these 
illegal distributor practices. Other theater witnesses will furnish 
specific accounts of the existence of these illegal practices. 

I would like to dwell briefly on one of the more flagrant of the dis- 
tributors’ illegal dealings; namely, the prerelease evil. Peculiar to 
this practice are two illegal acts: One is the fixing of admission prices 
through intimidation of the exhibitor; the other, the creation of new or 
excessive clearance periods. 

The first illegal practice, fixing of admission prices by the distributor, 
is accomplished by an indirect approach. The exhibitor who won’t 
raise his admission prices on pictures is known to distributors in his 
exchange area. That exhibitor, on prerelease pictures, is a marked 
man and is not offered the picture. If he approaches the distributor 
representative, asking to buy the prerelease picture, the exhibitor is 
given evasive answers as to terms. These evasive answers run the 
gamut of pleading lack of selling instructions from New York, no 

rints, or any answer that comes from the imagination of the salesman. 

Towever, the salesman always has one bit of information available; 
that is, how much admission thus-and-so theater is going to charge for 
the picture. That information he always has. 

If the exhibitor states he will charge an increased admission on the 
picture equal to an admission level desired by the distributor the dis- 
tributor invariably discovers that he has just received selling instruc- 
tions from New York. Some brash salesmen have told exhibitors, 
“Unless you increase your admission price you won’t get the picture.” 
So, whether by the direct method or indirect method distributors are 
illegally fixing admission prices. 

Senator ScHorrrei. Could you document by names and dates the 
statements you have just referred to there, for the benefit of this com- 
mittee ? 

Mr. Remevuscu. I can tell of a few instances on my own. I think 
there is quite a bit of evidence in an affidavit which I have submitted 
with this, Senator, in relation to this very thing. They achieve their 
end through gimmicks of one sort or another. They circumvent the 
law, that is what happens. You just do not get the picture. And I 
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think the affidavit which I have filed with you will show that even 
sometimes when you agree to the terms demanded, then they do not 
like the theater you want to show it in. 

Senator Scuorrre.. I haven’t read your affidavit but you charge that 
the distributor says, “Unless you increase your admission prices, you 
won't get the picture.” 

Mr. Remevuscu. I have a specific situation in my own operation—I 
do not like to touch on personal things but it is filed with these affdavits 
which Mr. Myers gave you.”* 

Senator Humpnurey. Does it relate specifically to this kind of a 
situation ¢ 

Mr. Remepuscu. Yes. 

Senator Humenrey. Do you know if there are other affidavits which 
relate to the same situation ? 

Mr. Rempuscu. I donot, Mr. Chairman. 

Senator Humpnrey. Well, we can determine that. 

Mr. Rempuscu. So, whether by the direct method or indirect 
method distributors are illegally fixing admission prices. 

The second illegal practice going hand in hand with the prerelease 
gimmick is the increasing of or creating of new clearances or un- 
reasonable waiting periods between theaters not in substantial compe- 
tition and theaters in substantial competition. The prerelease clear 
ance practice is particularly harmful to those theaters which have not 
been subject to clearance for since the advent of television the grossing 
potential—and this is important, Mr. Chairman—of a picture drops 
off very rapidly 6 weeks after the first-run opening of the picture in 
the particular territory. The prerelease gimmick forces small-town 
theaters to play the picture many months after the picture plays first 
run in their territory. This is accomplished by the distributor arbi- 
trarily selecting a few preferred theaters for exhibition of the picture. 
Typical nationally, of the arrogance and flaunting of the Paramount 
decree’s provisions as to clearance is an experience our circuit had with 
the picture Guys and Dolls eee by “Fewer Pictures, Fewer 
Theaters Samuel Goldwyn.” Guys and Dolls opened in Indianapolis, 
Ind., during the Christmas holidays. Prior to the Indianapolis open- 
ing we were not offered the picture by Metro-Goldwyn-Mayer, the dis- 
tributor. Our biggest town is Columbus, Ind., with a population of 
20,000. Columbus, Ind., is 48 miles from Indianapolis, Ind. The 
theaters in Columbus are not in substantial competition with the Indi- 
anapolis theaters. Indianapolis theaters have never had clearance 
over Columbus theaters. I might say here that our theaters are known 
in the exchange territory as having a policy against increased admis- 
sions. 

On December 14, I asked the Metro-Goldwyn-Mayer distributor of 
Guys and Dolls to quote me terms on the picture. I received an eva- 
sive answer as to terms wanted until I stated that I would increase my 
admission prices to the level I knew Goldwyn was demanding. He 
then told me that their terms would be, take off the expenses from the 
top and then split 90-10; that is, the distributor would receive 90 per- 
cent of the residual moneys and our circuit would receive 10 percent. 
He warned me that of course the 90-10 deal was subject to whether my 
overhead figures were acceptable to the producer. I was not surprised 


™ See affidavits Nos. 40 and 40 (a), pp. 542, 548. 
=" See appendix XIX, Statement of Antitrust Division, Department of Justice, p. 739. 
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by the terms demanded for our exhibitor contacts over the country who 
had bought the picture told me 90-10 was the deal. I was willing to 
go along on the deal for I had a closed first-run modern theater in 
Columbus. I had been forced to close this theater in October due to 
the product shortage. Some 3 weeks later I was called by the Metro 
representative and told that my house overhead was too high. I re- 
ininded him that it was the same overhead accepted by Fox for the 
picture The Robe. I was told the only deal acceptable was a straight 
70-30 deal, 70 percent for the distributor, 30 percent for our circuit, 
with no consideration as to our overhead. 

I complained that such a deal was unfair to us for Goldwyn was 
making 90-10 overhead deals, including the one covering the Indian- 
apolis showing of Guys and Dolls. That through the ruse of de- 
manding higher terms from our circuit, a clearance was being granted 
the Indianapolis theater over our Columbus theater. I was told, 
“I’m sorry, but those are my instructions.” Being personally acquaint- 
ed with Mr. Robert Mochrie, special sales representative for Samuel 
Goldwyn, I placed a long distance call to New York for him. Upon 
reaching him I told him I had not been successful in negotiating 
for the picture Guys and Dolls. I assured him I would raise my ad- 
mission prices to the level desired and reminded him that the grossing 
potential of a picture since the inception of television, drops off very 
rapidly 6 weeks after territorial release.**® 

Mr. Mochrie told me my overhead was too high, that he estimated 
he would wind up with only 40 percent of the gross as film rental 
after taking off the expenses under a 90-10 deal. I rebutted his argu- 
ment with the statement that he took that same risk on any 90-10 en- 
gagement. I estimated for him that he would receive no less than 
33,000 in film rental based even on his 40 percent estimate. I then 
asked this question: “Would you rather have $3,000 in film rental 
out of Columbus, Ind., or nothing?” His reply was, “Nothing.” At 
this point I must admit I lost my temper. I no doubt screamed when 
I replied, “Bob, that is one of the most stupid statements I have ever 
heard. It is the kind of stupidity that is wrecking the business of 
thousands of small city and town theaters. Bob, May I quote you?” 

His reply. “I don’t give a damn who you quote me to.” 

Senator Hcumpurey. You can tell him you quoted to us. 

Mr. Rempvuscu. My experience in trying to buy Guys and Dolls is 
typical of the market exhibitors must buy in today. The exhibitor is 
faced with this dilemma: If he buys and plays pictures early at distrib- 
utor-dictated terms and admission prices, his film cost is unbearable 
and he alienates regular customer trade. If he has film available to 
place on his screen until the terms on the pictures come down to an 
equitable level, he misses the peak grossing potential of the picture, for 
as related heretofore. since the advent of television the peak of a 
picture's gross drops off precipitously 6 weeks after territorial release. 

Then again, if the exhibitor is successful in negotiating for the pic- 
ture early, accepts the distributor’s artful forcing up of the exhibitor’s 
admission price, he makes his regular customers mad and alienates 
them as future patrons. 

From my testimony thus far, I am sure this committee will agree 
that the exhibitors are faced with almost impossible film problems. 
However, just appearing over the horizon is a new one, a most interest- 


= Sce appendix XXII. p. 755 
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ing gimmick, interesting to production and distribution, a new means 
of circumventing the law as to clearance. 

When this new gimmick is coupled with the product shortage and 
prerelease gimmick, it will administer the coup de grace to the 15,000 
smaller theaters Mr. Goldwyn’s theory seeks to exterminate. Over the 
years and even including the development of Cinemascope, the stand- 
ard width 35 mm. film was used universally in the industry. Along 
came Cinerama in 1951 requiring six projectors instead of the normal 
number, two, and expensive remodeling of the theater showing 
Cinerama. Cinerama requires for its operation, high-priced personne] 
in numbers far in excess of the numbers required ulaie the standard 
35 mm. two-projector system. Because of the high installation and 
operating cost only a very few theaters could be equipped and operated. 
The first Cinerama picture had a tremendous fascination for the 
public. In the few theaters equipped, it has grossed to date $12,500,000. 
It is fifth from the top on the alltime 150 list, incidentally. 

The second Cinerama picture, Cinerama Holiday, has grossed 
$10,000,000 to date and is still playing. The producers and distributors 
eyed these Cinerama grosses enviously. They knew because of its high 
operating cost and nonstandard equipment the system would never 
play in over 25 long-run theaters in the largest cities of the country. 

However, the nonstandard aspects of the Cinerama system gave the 
producers and distributors ideas that would hasten their plan to con- 
vert the industry from a mass entertainment medium to a class enter- 
tainment medium. The producers and distributors reasoned that all 
they needed to do was come up with a nonstandard projection system 
an they would have another gimmick to fit hand-in-glove with the 
product shortage and prerelease gimmicks. 

The combination of the three gimmicks would hasten the demise 
of 15,000 small theaters nationally and hasten the Goldwyn philosophy 
to its goal of 3,000 dominant, large-city theaters, retail outlets; 3,000 
retail outlets that would be completely at the mercy of production and 
distribution. The producer-distributor answer for a medium cost, 
nonstandard process was given them when Oklahoma was filmed with 
70mm. film. 

That answer was: Produce in any film size other than standard 
35 mm. and we have the theaters in the palm of our hand. Thus began 
the battle of millimeters. Production and distribution had as their 
weapons Paramount’s VistaVision in 50 mm., Metro’s 65 mm., 
Warner’s 60 mm., and Fox’ 55 mm. The theaters are practically de- 
fenseless in the battle of the millimeter. Only the large theaters, which 
usually play only one or two companies’ products, could afford to in- 
stall any one of these trick millimeter systems and expect to make 
a profit. 

The small theaters, due to their low-income position, could not afford 
the tremendous investment required to install pairs of 70 mm., 65 mm., 
60 mm., 55 mm., and 50 mm., projectors in their booths. Yet install 
them they must to have current product on their screens, for the 
smaller theaters due to the product shortage, require every company’s 
output of pictures. With all companies planning to release on non- 
standard widths all smaller exhibitors are asking, where will I get 
my pictures ? 

The handwriting is on the wall with the exhibition of “Oklahoma” 
on 70 mm, in a few selected first-run theaters and no plan on the part 
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of the producers on the picture to make it available on standard 35 
mm. film. 

Reliable projection engineers have stated that none of the random 
bastard width films improve projection in smaller theaters. However 
these bastard widths can be reduced to 35 mm. by use of the Cinema- 
Scope squeeze process, and could become available to all theaters in 
their usual pliying position providing the producers make 35 mm. 
squeeze prints available at the same time they release their non- 
standard bastard width film. 

It is true that the nonstandard mm, film has certain advantages for 
drive-in theater projection where additional light is needed on the 
screen. However, the drive-ins, like the smaller indoor theaters, have 
neither the wherewithal nor room to install the conglomeration of pro- 
jection equipment needed to show all companies’ product in the non- 
standard width processes. 

There can be no doubt that these newly announced bastard-width 
film processes have but one purpose, that purpose to completely and 
finally bring the theaters of the Nation under the saauntion control 
of production and distribution. 


CONCLUSIONS 


No doubt, distributor representatives will testify before this com- 
mittee, and in rebuttal to my testimony, that there is a producer-dis- 
tributor created artifical product shortage controlling the market and 
they will state, “No exhibitor has to buy a picture.” To answer that 
rebuttal I remind the committee that in 1941, a year of normal picture 
supply, there were 568 pictures available to the theaters, in 1955 the 
supply was 271. 

urthermore, I want to repeat an oft heard statement among exhibi- 
tors, “I had to go for the so-so deal. Hell, I can’t run adding 1 machine 
paper through my machines.” 

Therefore, I respectfully submit to this committee, five recommenda- 
tions to free the motion-picture theaters from the present terrible re- 
straints that are condemning them to bankruptcy: the theaters that 
hi _ invested 80 percent of the total money invested in the industry. 

That the Department of Justice be nudged by this committee to 
deena the provisions of the Paramount decree of 1948 as to the fixing 
of admission prices and creation of unreasonable and unlawful clear 
ances through the medium of prereleases: The forcing of iain 
particularly in one-theater situations. Mr. Myers has testified, and 
other witnesses as well as this witness can testify to a dereliction on the 
part of the Department of Justice in enforcing the Paramount decree, 
as to these three provisions. 

I submit that legislation is needed, which legislation would place 
ania in the hands of some governmental agency such as the 
Federal Trade Commission to impose limits on the percentage or 
rentals distributors may charge for pictures. Such legislation once 
enacted would prevent distributors from witholding pictures from 
smaller theaters when the picture is at its peak grossing potenti: - 
through the method of demanding outrageous and unreason iable tern 
and later dropping them. 

3. Steps should be taken in the present Congress to amend the in- 
come-tax laws so that punitive damages are tax free to antitrust plain- 
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tiff and cannot be charged off as an expense by the defendants. The 
Supreme Court, in the spring of 1955 in a decision in the Goldman- 
Treasury case ** ruled that punitive damages were subject to earned 
income taxes. 

Prior to this decision two-thirds of damages received in an anti- 
trust case were not subject to earned income tax of the plaintiff and 
could not be charged off as an expense by the defendant. This decision 
opened the door for the producer defendants to charge off as an expense, 
judgments that the courts have handed down against them. The de- 
cision resulted in a deterrent to file suit where a theater is harmed 
through illegal acts of the producer-distributors. 

Furthermore, that decision removed strong penalties that retarded 
the producer-distributors’ proclivity for violating the antitrust laws. 

4. The former affiliated hashes should be freed from the restrictions 
of the Paramount case forbidding their entering into production and 
distribution of pictures. The permission to produce pictures by the 
affiliated theaters should be surrounded with certain safeguards, such 
as that the affiliates in any new theaters they might acquire must sub- 
mit to all-inclusive arbitration of runs, film rentals, and clearances 
on pictures they produce. Such permission, if secured and availed of, 
would almost immediately alleviate the product shortage. 

5. The quotas imposed by foreign governments on the import of 
American pictures will be testified to by another witness, Mr. Julius 
Gordon, ti has thoroughly investigated them. The quotas imposed 
by foreign governments are indirectly a serious depressant of the 
American theater’s business. I submit, therefore, that this committee 
look into this matter and consider the feasibility of creating supports 
tor those American producers producing pictures in excess of the 
number now absorbed under the foreign quota system. 

Mr. Rempuscn. Thank you very much, Mr. Chairman. 

Senator Humpnrey. We shall have all the exhibits that you have 
referred to here, your charts and tables, included in the record.® 

In order to expedite our hearing, I think I shall forgo the privilege 
of asking any questions. I might say that I was interested in what 
you referred to as the battle of millimeters. It was a new thought to 
me. I would be interested as this hearing goes on, in finding out “how 
come” as they say, why this comes about. It would be interesting 
to get some of the costs involved for an ordinary theater operation. 
Do you have any of those figures as to costs ? 

Mr. Remsuscn. Only roughly, Mr. Chairman. I know to equip for 
Oklahoma, it would cost $50,000, approximately, depending on the 
type of theater. The point is, they can take the Oklahoma print and 
make a 35-millimeter print and the theaters could play it immedi- 
ately. They could make a squeeze print of it, like in Cinemascope. 
This is just another gimmick so they will give these downtown theat- 
ers which you spoke of this morning, that you don’t want to drive 
down to go to—— ; 

Senator Humpnrey. I want to clear the record. I don’t say I don’t 
want to, I would like to. I just don’t get time. This particular 
reference, I think, opens up a very serious problem for the independent 
exhibitor. The amount of money available to the investor in a theater, 


_ * Commissioner of Internal Revenue v. Glenshaw Glass Co., and William Goldman 
Theatres (348 U. S., 426, 99 Law Ed. 483). 
3 See exhibits 10 and 11, pp. 74 and 75. See also appendix XXIV, p. 759 
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who is suffering economic difficulties at the present time, is obviously 
somewhat limited. 

Mr. Remevuscn. If I can furnish additional information I will be 
glad to. 

Senator Humpnrey. I commend you on your testimony. It was 
filled with facts. Particularly with reference to some of your sug- 
gestions for remedy. The tax suggestion, I confess my lack of aware- 
ness of that in the court decision. I would be interested in seeing that 
decision. I think we ought to get that case on the damages of being 
subject to full taxation and the damages paid by the defendant being 
subject to tax deductable items. 

Mr. Remsvuscu. I may be a little more conscious of it than others. 
I went through a private antitrust case. It took 7 years to go through 
it. We won it at the time this decision was handed down. When we 
started in the case, there was one thing that we were reconciled to— 
after all this work and all this labor and all the intimidation and 
everything else we went through in winning the case, two-thirds of 
it would be taxfree when we got it. However, when this case has been 
handed down this was not so. It is pretty discouraging when you 
labor 7 years toward a goal and put all that effort into having a 
situation taken care of that was illegal, that we couldn’t get the Depart- 
ment to act on away back in 1944, and the same thing is developing 
today.*** 

Senator Humpnrey. Thank you very, very much. 

Mr. Remevuscnu. Thank you. 

Senator Humpurey. Mr. Wilber Snaper—— 

Mr. Snarer. I am Mr. Snaper, sir. 

Senator Humpnrey. May I ask, do you have a prepared statement ? 

Mr. Snaper. No, sir, I don’t. 

Tee Humpnrey. How long do you estimate your testimony to 

Mr. Snaver. Perhaps 10 minutes. 

Senator Humpnrey. Fine. We have a number of witnesses and 
frankly I have to get over to the Senate and so does Senator Schoeppel, 
I am sure. 

Mr. Snarer. I will make it as brief as possible, sir. It is more or 
less ad lib. 


STATEMENT OF WILBUR SNAPER, NEW YORK, N. Y., FORMER 
PRESIDENT, ALLIED STATES ASSOCIATION OF MOTION PICTURE 
EXHIBITORS 


Senator Humpnrey. Your name and address? 

Mr. Snarer. My name is Wilbur Snaper. I operate three theaters 
in the State of New Jersey, with offices in New York. I have been in 
the business some 26 years. I served two terms as president of Na- 
tional Allied, succeeding Truman Rembusch in that office, as well as 
holding various other jobs with National Allied, and for a number of 
years I served as Allied’s contact, or coordinator in New York City, 
with the various distributors, for the purpose of ironing out whatever 
pr oblems I I could, on behalf of the members of the N ational Allied. 


=a Affidavit of Robert Mochrie, of Samuel Goldwyn Production, Inc., in response to 
affidavits submitted by Mr. Rembusch, appears in this record as appendix XIII, p. 661. 
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I have no prepared statement. Frankly, 1 didn’t know whether I 
would be here today, sir. It was not my intention to in any way hold 
up the proceedings because of not having a prepared statement. I 
think it is incumbent upon me to explain that J personally believe that 
if the Department of Justice acts in a progressive, active way, with 
relationship to the decree, that there are many things that could be 
cured and might not ever arise in the future. 

This was brought about strongly—it was brought to my attention 
strongly by a recent action in which | personally was involved, and 
at the request of National Allied, I would like to bring that to you 
attention. 

That has to do with the expansion of recently divorced circuits, I 

ave a theater in the small town of Keyport, N.J., population approxi 
mately 4,500 people. We have operated that theater fairly success 
fully for over 20 years, and it came to our notice—when I say “our 
notice,” the notice of the members of the Allied unit in New Jersey, 
in a trade paper, that a theater was to be erected in Raritan, N. J. 
There are a number of Raritans, at least three, in New Jersey. We 
asked Mr. Myers to find out where this was to take place. After a 
number of weeks we found that this new theater was to be erected—or 
new drive-in (pardon me, it was a drive-in), was to be erected outside 
the town of Keyport in Raritan. I would say it is approximately 2 
miles from the theater itself. The site of the drive-in, is 2 miles from 
the theater itself. 

We also learned that the announcement was premature. Following 
this, nothing was done by me, until we saw a notice in the trade paper 
that there was going to be a drive-in, or rather an application had 
been made for a drive-in of the Department of Justice, by Loew’ 
Theaters, Inc. 

Following that, my organization—when I say “my organizat'on, 
I mean the « organization to which I belong—became very concerned. 
Knowing our own territory, we realized immediate ‘ly that the opera 
tion by a large circuit of a “drive-in in this particular area would defi 
nitely affect the small theaters in that area to a point where they might 
or might not survive. 

We then proceeded, or rather I retained an attorney and proceeded 
to attempt to become an intervenor in the hearing. At this point 
the Department of Justice informed us that the application had been 
approved by them and that the hearing would take place on a certain 
date before Judge Sugarman in New York City. Our application 
to intervene was denied but Judge Sugarman allowed us to present evi 
dence as amicus curiae. 

We prepared as rapidly as we could, though it was only a matte) 
of days we had to prepare in, and there was a holiday intervening 
and we appeared there at the court. As we understood from the de- 
cree it read that the new theater company—that is Loew's Theaters, 
Ine.—may not acquire additional interest in any theater unless the 
new theater company “shall show to the satisfaction of the court, and 
the court shall first find that the acquisition will not unduly restrain 
( ‘ompetition.” 

The erection of this theater with the authority and power of Loew's 
Theaters behind it, will definitely restrain competition. I tried to 





” See appendix XIX, Statement of the Antitrust Division, Department of Justice 
745. 
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draw as clear a picture as I could to the court. Some of the things 
I spoke of in my testimony before the court are now coming about. 

The Department of Justice had just two things to prove this would 
not restrain competition. These two things, as I recall, were first a 
map, and a listing of theaters with mileages. These were the two 
main facts upon which they relied. To the best of our knowledge. 
there were no entries made of any theater in the territory. There 
was no entry made of anyone except Loew’s, as to the possible effect 
of this drive-in on competition. The drive-in had already been under 
construction before we got into court. As a matter of fact, it was 
cleared for the screen and the concession stands were partially erected. 
We had pictures to prove that. This is before the court gave ap- 
proval. 

During the course of the first day’s testimony, my attorney alleged 
that there was a rel: ationship of a man in distribution with one of the 
50 percent owners of the drive-in. 

Judge Sugarman was rather surprised at this and he suggested or 
almost directed the attorney representing the Department of Justice 
to meet with us to discuss this. We met later at my attorney’s office. 
at which time we apprised the representative of the Department of 
Justice of these facts; that there was the son-in-law of a prominent 
member of distribution who had a 50 percent interest with Loew’s in 
this new drive-in. The gentleman who was to be a partner had never 
been in the industry before, didn’t have the money to support the 
proposition. All these things were proved. 

As a matter of fact, sir, in this testimony which I have here, which [ 
would like to submit to the committee, this is all—and I strongly urge 
that you read this testimony—you will see that it was purely a subter- 
fuge. 

(The testimony referred to will be found in the files of the subeom- 
mittee. ) 

Mr. Snarer. The representative of the defendant said to me if we 
could prove there was this thin line, that his people, as he put it, would 
frown upon the application. We then proceeded to prove just exactly 
what he said. As a matter of fact since that time we have been 
advised that that 50 percent interest has been sold to Loew’s, so they 
now control 100 percent. 

We lost in this attempt to become intervenors, but I would like to 
draw to your attention the fact that in Judge Sugarman’s decision, he 
states that the Department acted—I am trying to find the exact phrase, 
sir. It read this way, sir: “The Attorney General’s refusal to oppose 
the instant applic ation and his active participation in the proceedings 
in its support.” And I think when you read this testimony you will 
see that the Department did not act purely as representatives of the 
peovle but almost as attorneys for Loew's. 

The judge suggested a postponement. There was no objection by 
the attorney for Loew's. The attorney for the Department objected 
and said that these people might incur losses if they can’t continue to 
build. This was before the approval was given. 

There were a series of such actions and I personally believe that if 
there had not been this active participation in behalf of Loew’s, and 
almost the endorsement by the Department, that we might have 
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stopped what is now going to definite y result in a chaotic condition in 
the State of New Jersey, because I have been advised that Loew's 
Theatres, Inc., are now demanding a national release date for this 
drive-in. If that happens, every small theater in a area will be de 


presse We are working on margins, as is, and the is little doubt 
at if the theaters st: ay alive, wit h the present raiasidi that are being 
adel in that have been broug! it to our ar ntion, if the \ do st: L\ 
alien it will not be because of motion pictures, but because « f the fact 


that they have a small income perhaps oo eas and popcorn. 
That is where it is going to come from, not the box office. 

Senator Schoe »ppel, you said that anyone could go into production. 
I think Mr. Rembusch ‘failed to answer that in that at the present time 
we are espousing the cause of certain men who are prohibited, today, 
from going into production. We hope that they are permitted, b 
cause by law, today, they are not permitted. 

Senator Humpurey. Now what do you mean by that ? 

Mr. Snarer. Paramount Theatres, for example, cannot.produce pi: 
tures today. I think Mr. Rembusch stated, or someone did, that we 
would like, or it will be brought to your attention, that we would like 
to see Paramount Theatres go into production so that there will be 
more pictures on the market. That is one example, sir. 

As to the tax—and I must draw to your attention the fact—I speak 
personally now—I am not speaking from reflections or from discussions 
with other members of Allied. These are my personal feelings. Every 
exhibitor is in favor of the elimination of the tax, complete elimination. 
If not that, further easement. We need it. 

However, at the same time, if the easement of the tax only means to 
the small theaters of the country, a further increase in cost of film, then 
it would be of little value—certainly of some value, but of little value. 
There must be some protection. 

You spoke of arbitration. I personally believe that arbitration 
should be two ways. In other words, if I can bring distribution to the 
table of arbitration, if they think they have just rights to bring me to 
* table of arbitration, I too would be willing to ‘sit down. 

I don’t believe that arbitration, per se, is as critical as made out to 
be. I say again, if there is enforcement of the decree, we have some 
here—frankly we are calling the cops, because we haven’t got enough 
muscles, ourselves. I certainly hope that this committee, after its 
deliberations, and hearing the testimony, will come to a conclusion that 
there has to be a policing « of our industry, and that the Department of 
Justice should take it upon itself to enforce the decree in all its phases. 

Senator Humpnrey. Thank you very much, Mr. Snaper. 

Will my fellow Minnesotan, Mr. Benjamin N. Berger, come forward 
Mr. Berger, we are very happy to have you here tod: ay. I just asked 
Senator Schoeppel if he knew you and he said he did. I wanted to have 
the privilege at least of introducing you and welcoming you to the 
committee. 


Mr. Bercer. Thank you. 





90 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


STATEMENT OF BENJAMIN N. BERGER, MINNEAPOLIS, MINN., 
PRESIDENT, NORTH CENTRAL, ALLIED, AND DIRECTOR, ALLIED 
STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS 


Mr. Bercer. My name is Benjamin N. Berger, I am a motion picture 
exhibitor with 35 years experience in the business. My business address 
is 317 Plymouth Building, Minneapolis, Minn. 

Inasmuch as I shall offer testimony of a general nature concerning 
conditions in the theater business in the North Central States, in 
addition to citing specific cases, I feel that I should give a thumbnail 
sketch of my business experience. Throughout my career as an 
owner and operator of moving-picture theaters I have been a member 
of the North Central Allied Independent Theatre Owners, Inc., or 
its predecessors. That is a trade association of independent theater 
owners in Minnesota, North and South Dakota, and western Wiscon- 
sin. It is in turn affiliated with Allied States Association of Motion 
Pictures Exhibitors, a national organization. For the past 11 years 
I have been president of North Central Allied and I have long been 
a director of Allied States Association. 

I am the owner of 7 theaters in Minnesota, 2 drive-in theaters, and 
2 closed-up theaters. 

Throughout all these years I have attended all or nearly all of the 
regional and national meetings of the organizations I have mentioned. 
By talking with other exhibitors and listening to their statements in 
meetings, I have come to know the problems of other theater men as 
well as my own. I have numerous complaints to voice and several 
suggestions to make. But my main purpose in coming here is to tell 
this honorable committee, based upon by own knowledge and observa- 
tion, that the selling policies and practices of the major film companies 
are preventing thousands of theaters from showing many of the finest 
motion pictures and are preventing millions of Americans, especially 
in the low-income brackets, from seeing those pictures. 

It would be foolish to attempt to minimize the impact of television 
on the motion-picture business. Almost overnight we were called 
upon to sell our entertainment in competition with a novel and, often, 
high-grade, free entertainment. Not only did this result in a sharp 
decline in theater attendance, but it worked drastic change in the 
movie-going habits of the people. Since there was always an alterna- 
tive to going to the movies, the people became more discriminating in 
choosing their movie entertainment. 

Senator Scuorpren. I would like to ask Mr. Beger a question with 
regard to that. I note very definitely that you appreciate the impact 
of the new television medium upon the theater business as it is now. 
Personally IT think that it is going to have much more of an impact 
than a lot of people realize, particularly as television develops and 
as color television comes around the corner. It will be here one of 
these days tothe point where it will be available in many more millions 
of homes. 

Let me ask you this: We hear discussed around, now, subscription 
television. That may well be around the corner someplace. That 
together with what we have now with free television might create a 
greater impact than you envisage. Might it not, if that should be 
developed ? 
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Mr. Bercer. I am not ready to accept that thesis, at all. 1 am not 
ready to say the television will put the theaters out of business, any 
more than the kitchens in every home will put the restaurants out of 
business. That didn’t close all the restaurants. The people love to 
congregate outside of their homes and if you give them a good meal 
downtown or a good piece of entertainment downtown, they like to 
go downtown with their family and take them out away from home 
sometimes. 

Senator ScHorrret. I agree with that. It may not put them all 
out of business, but it would have a greater impact, but as television 
develops, becomes cheaper, better, and offers color, it is bound to at- 
tract more viewers. So I don’t know how you are going to prosper 
in the theater unless there is some readjustment to the needs of the 
public and the demand of the public, a change in the theater as it 
exists, now. That is the thing I am wondering about. 

Mr. Bercer. Well, your honor, the public has established tod: ay what 
they want. A good picture will draw um grosses. In fact, larger 
crosses than ever before, in spite of television. They will come to the 
theater if the theater gives the people wheal they want to see and at the 
time they want to see ‘it. That is why we are here. We are unable to 
get these top pictures in our communities through the present channels. 
We come here to plead with you to make it possible for us to get them, 
so that we are not put out of business and so that the public is not de 
prived of seeing that entertainment which they have heretofore en- 
joyed, 

Senator Scuorrret. You don’t want the Government to get into 
this business of telling a man what he has to produce, how he has to 
distribute it, or what he has to ch: irge for it, do you? 

Mr. Bercer. Yes, sir. Not what he should produce, but we ask 
this Government to help these people in the smaller communities and in 
the poorer income population, to have an opportunity to see these 
top pictures. You are forcing the railroad companies to come into 
certain communities where it 1s unprofitable for them to come in, in 
order to serve these communities. 

Senator ScHorrreL. Now wait a minute. We are not together in 
our thinking. Do you want to impress upon the motion-picture in- 
dustry the imprint of a public utility ? 

Mr. Bercer. It is equivalent to it. 

Senator Scnorrre.. Proceed. 

Senator Humpurey. This sentence on page 2, in reference to ques- 
tions by Senator Schoeppel, “Since there was always an alternative of 
going to the movies, the people became more discriminating in choosing 
their movie entertainment.” 

This is relating now to television. We have the fact of television 
and we have the fact of improved television programing. What you 
are saying is that if you are going to compete with this improved 
television | programing, the product ‘with which you deal, namely, the 
film, has to meet that competition, and has to grow with it. IS that 
what you are saying ? 

Mr. Bercer. No; I am saying that the good pictures which are 
presently produc ed and distributed, to be made available to the com- 
munities which are presently being stopped, and be made available 
to the lower-income theaters which are presently stopped, through a 
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subterfuge of a very innocent word, “percentage.” But that innocent 
word has killed many, man , many, many hundreds of theaters, de- 
prived many, many hundre $ of the theaters from having lived, and 
deprived millions of people from seeing motion pictures. 

Reside Hompurey. Here is what | am getting at, Mr. Berger. I 
understand exactly what you mean. Here is what happens in the 
average household. We have the TV guide in the newspaper. We 
take a look at it and we say, “Now what does KSTP have on in St. 
Paul?” We look at it and it isn’t too good. Some nights are not as 
good as others. In this area we have four basic channels, so that you 
have a pretty good variety. In some areas you have two channels. 
In some areas, like out in the Dakotas, you have one channel. Out at 
Sioux Falls, S. Dak., with a booster station at Garden C ity, S. Dak., 
that serves the community where my mother lives. She has 1 or 2 
choices if she wants an evening. She likes television and she looks 
at that TV guide in the paper and she says, “Well, the television to- 
night isn’t very good; I think I will go uptown to the movies.” She 
looks at the movies. She looks through the paper and says, “Well, 
none of those are very good, either.” 

So what does she do? She stays home and doesn’t go to the movies. 
They get the Saturday Evening Post in the country and they see 
the pretty movie ads and the pretty girls and all the extravaganza in 
those ads. They want to see that show. They don’t want to go out 
and see My Sister Sue and Thundering Rock, or something else, or 
three features at the same time, with peanuts and popcorn. They 
want to go toa show. 

Isn’t that what you are saying; that if you want to stay in business, 
you have to have a product that attracts the people to the theater ? 

Mr. Bercer. That is right. 

Senator Humpurey. Let’s see what movies are on here in Washing- 
ton at the neighborhood theater. The Man With the Golden Arm, 
Battle Cry, Never Say Goodbye, Ransom, We Are No Angels, East of 
Eden, and Fernandel’s Sheep Has Five Legs. I haven’t heard of that 
last one. It is good ? 

Mr. Fiynn. It is very good. 

Senator Humpurey. Well, this is what the aver age family goes 
through. I have a lot of theater people here. I hope nobody will take 
offense at this, but generally during the weekends the pic tures are fit 
to be tied. You just don’t have them. That is the time when the 
kids are home. That is the time when the business is available. That 
is the time when dad and mom will pay 50 cents sometim ‘Ss just to 
have them out of the house for awhile so you can get something done 
at home. It seems to me that is a time when you might dol etter bus- 
iness. That is the time when I would like ke to go to the movie with my 
children. I look at what is on and Is ays ‘ell, I don’t know. Maybe 
it is better to stay home and be trapped into the garden work or 
thing like that.” 

Now, I think that is a point that is very valid, here. I think there 
is a very valid point about quality of entertainment. You can’t get 
people to get out of the house and leave their television sets unles 
there is going to be something worth seeing. When you have 
features and double features, none of which you want to see, it is a 
little bit easier just to sit home and have popcorn at home. That is 
what happens. I speak from experience. We live in a neighborhood 
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where the houses are all four-bedroom houses and every room is full 
And believe me, when they have a mass exodus from my neighborhood 
to go to a theater, it takes a big theater to hold them. I am frank to 
tell my theater friends here that there aren’t m: iny Mass exoduses any 
more because you just don’t have the pictures, on the weekend. | 
am talking about the weekend. That is when mom and dad and the 
kids have a chance to go to the show. 

Go ahead. 

Mr. Bercer. Well, gentlemen, I would like to get away from this 
written script and I would like to have this committee understand the 
meat of this meeting today. 

The question ce: ased to be whether or not to co to the movies, as was 
once the case, and became a question as to whether a particular picture 
is worth seeing. Nowadays a picture, in order to lure people away 
from their television sets, must have that intangible quality called 
box office. Not even the professional critics can agree on what pictures 
are good and which are bad. But everybody knows when a top picture 
comes along, first of all the film companies, and they attempt to 
“presell” the pictures by intensive publicity campaigns on television, 
in magazines and newspapers, and by other mediums. As a result of 
the publicity barrage the people demand to see the picture in their 
community. They ‘make their wishes known to the local exhibitor. 
But the terms demanded by the film company for such a picture are 
so stiff that the exhibitor cannot show it. And if eventually the terms 
are softened and he obtains the picture, so much time has elapsed that 
the national publicity has lost all its value, for nothing grows stale 
faster than a picture after it has been ushered to the screen with a 
fanfare of trumpets, not even a mackerel. 

Let me repeat, by way of emphasis, that it is the prohibitive terms 
which the film companies demand for these top pictures that make it 
impossible for the smaller grossing theaters to purchase or show them. 
As a result, the theater owner is criticized and condemned by the peo- 
ple of his community who cannot understand why they are deprived 
of what they consider to be their right to see the best motion pictures. 
This has had a killing effect upon theater attendance in the smalltown 
theaters and also in the big city suburban and neighborhood theaters. 
Their box-office rec eipts—called grosses—fell off sharply and have 

continued to decline to a point where many theaters have had to close 
their doors and today hundreds more are on the verge of closing. 


A COMMUNITY INSTITUTION 


A motion-picture theater in every community is not a dispensable 
luxury but a necessity. Much of the community life and activity cen- 
ter around it. Other merchants are dependant upon it for much of 
their trade. Theaters cause traflic and traffic makes trade. But more 
important than that, they constitute an educational and cultural center. 
[ realize it has become the fashion among some people to scoff at the 
movies in this regard. But any community would be poorer for not 
having the privilege of seeing such splendid productions as The Caine 
Mutiny, Mister Roberts, To Hell and Back, On the Waterfront, White 
Christmas, There’s No Business Like Show Business, Greatest Show 
on Earth, Knights of the Round Table, 20,000 Leagues Under the Se: 
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The Robe, Quo Vadis, The Best Years of Our Lives, The Jolson Story, 
the current Guys and Dolls, and the upcoming The King and I. 

We have not come before this committee merely to parade a clash of 
interest between two branches of the motion-picture industry. We in- 
sist that there is a definite public interest in keeping the theaters open 
and providing this kind of entertainment to American citizens wher- 
ever they may be located and however they may be situated. Persons 
dependent upon their local theaters will be deprived of movie enter- 
tainment, and the exhibitors will be forced out of business, unless the 
policies of the film companies are changed so that every theater owner 
will be able to purchase all of the top pictures at prices they can afford 
fo pay. 

FROM THE MASSES TO THE CLASSES 


The movies developed from small beginnings into a great industry 
as mass entertainment. It is only since World War II that the film 
companies have adopted the strange attitude that the future of the 
business depends upon converting it into class entertainment. This 
is being accomplished by making fewer pictures for exhibition in fewer 
theaters at higher prices. This is a restrictive movement; it is restric- 
tive of trade and commerce and free enterprise. It is a bold attempt 
by the few to regulate the many. The movement is monopolistic in 
its essence and properly should be scrutinized by Congress. 

Unless curbed, this movement will create a public- -interest problem 
on a nationwide basis. The closing of many more theaters will have 
its impact on the national economy in more ways than the casual ob- 
servers might expect. But the point I want to make crystal clear is 
the effect which such a dire outcome will have upon the theater going 
public. In view of the public-interest aspect of the motion-picture 
business, I do not think it is going too far to say that the lower income 
people have a right to see the nation: ally advertised top motion pictures 
in the lower priced theaters which they attend. 

To get down to cases, the people who are accustomed only to attend- 
ing the big city first-run theaters and paying an admission of a dollar 
or more may not realize that there are hundreds of small-town and sub- 
sequent-run the aters throughout the country which have adult admis- 
sion prices of from 25 to 50 cents for double features. These theaters 
are patronized by a wage earners, schoolchildren, pensioners, and 
the unemployed. These people do not go to Florida in the winter nor 
do they belong to golf clubs. Their main reliance for amusement, and 
recreation is the motion picture. Our Government should see to it ‘that 
these people are not deprived of their right to see the top nationally 
publicized pictures. 


LEGISLATION IS NEEDED 


Speaking in behalf of several hundred theaters in Minnesota, North 
and South Dakota, and western Wisconsin, I earnestly hope that the 
honorable committee, as a result of these hearings, will recommend the 
enactment of appropriate legislation which will enable every theater 
owner in the land to insure to his patrons the right to see all the top 
pictures, at prices they both can afford. 

If at first blush this smacks of confiscation of property, please be as- 
sured that I would be the last to make any such proposal. What I pro- 
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pose, if embodied in appropriate legislation, would in the long run be 
beneficial to the film companies in that it would enable them to obtain 
revenue from theaters which cannot now play their products. It would 
be beneficial to the theaters because it would enable them to exhibit the 
pictures which the public wants to see, and it would be beneficial to the 
public because large masses are now deprived of the right to see the best 
motion pictures. 

I am confident that as a result of all the evidence that has been and 
will be presented by exhibitors and their representatives, this com- 
mittee will be convinced that the business is now being regulated by 
usurpers—the film companies—and that it will be convinced of the 
need for the Congress to assert its constitutional prerogative and pro 
vide for the law ful regulation of interstate commerce in films by an ap- 
propriate Government agency. 

There are thousands of people squeezed out of business because they 
are having difficulty in getting the top merchandise played and re- 
leased at a price they can pay. And between the inability to get top 
pictures and television, they are between the devil and the deep blue 
sea and are being squeezed out. 

That every small community in the United States must have a 
theater. in the Evening Star appeared this week an article about a 
small town of a hundred population where they had no theater, and 
the chamber of commerce raised sufficient funds to build the theater 
because they need a theater in that community the same as they need 

1 drugstore, but economically it does not pay for that theater to 
opentiag between television on the one hand and being unable to get 
the top pictures. 

And this is what happens, Your Honor. Let me cite an example. 
You listen to testimony about prerelease. Now, what is prerelease ? 
Prerelease, with some rare exception, would be an artificial device to 
gouge the theater owners and the public, getting more money from 
them for getting an extra release time in a given theater, and then at 
higher admission prices and then come back to the same theater, or 
a like theater at the regular admission prices, and down the street 
at lower admission prices. But it doesn’t get so far as to the small 
towns and to the small, so-called last-run theaters. 

Specifically, a picture was released called Greatest Show on Earth, 
and that picture had a 50-percent Jabel. Thousands of theaters in th 
United States were unable to buy that picture and millions of people 
were unable to see that picture, and the picture was shelved. 

This picture, I contend, belongs to the public, the same as Guys and 
Dolls. It is being publicized on television: if is being d: angled like 
a sizzling steak is being dangled before the hungry people who haven't 
the money to buy it with. I think that is unfair and it is cruel, and 
this country or the Congress has to do something about it, so that these 
communities of 800 population and a thousand population, and in the 
last-run theaters. should be able to get those pictures within then 
ability to pay. Monopoly has no right to deprive these people from 
seeing that picture. 

Who are those people, for example, the last-run theaters in Minne 
polis, of which there are many similar ones throughout the land? 
I operate one in Duluth, Minn. The prices are 25 cents as a Frills, or 
35 cents for 2 features. Those theaters cater to whom? They cater t 
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the unemployed, to the person with small earning capacity, to the 
pensioner, to the family who wants to spend $1 and bring the whole 
family to see the show. Have they the right to exclude people of 
that kind and say, “You can’t have it unless you have the money. It 
is only for the class people” / 

I say the Congress has to do something about that, to force these 
people to bring ‘those pictures to those exhibitors and to those cus- 
tomers who want to see the pictures. 

Senator Humpurey. Mr. Berger, when you say that the theater 
down the line a bit can’t get the picture, what do you mean by that? 
I am only asking for information. 

Mr. Bererr. The 50-percent label. 

Senator Humpurey. Fifty percent of the gross? 

Mr. Bercer. Yes. For example, to be specific, small-town theaters. 
I have an affidavit here, including an aflidavit from a woman who 
operates a theater in Albany, Minn., 800 and some population. She is 
very anxious to buy the cartoons, the Disney cartoons. They say, 
“No, you can’t afford to pay our prices for it.” So she says, “We have 
a Catholic town. I can’t play the B pictures and there aren’t enough 
pictures released, so I must have your pictures.” 

They say, “Please don’t bother me.” That is the philosophy, theory 
and attitude that the film companies are pursuing today, and that is 
what we are here for, gentlemen, to ask for relief. We are not up here 
to spend our time and your time just to hear ourselves talk. We are 
here because we are badly hurt. Not we, only, but the customers, the 
public who are unable to see the pictures and eventually you are going 
to see these theaters closed up and theaters are going to open up, just 
like this—there are a number of theaters operated today by the Ameri- 

can Legion, by the 40 and 8, by the various institutions, because the 
local operator could not operate it successfully. 

Now, these people eventually are going to find whom they have to 
deal with, and that they have to pay 50 percent, which sounds very 
innocent, but where it costs an exhibitor $150 for 3 days to operate, 
and he takes i in $200 on gross receipts and he has to deposit $100 for 
the picture, he is $50 out, and he is between the devil and the deep blue 
sea and he can’t buy the picture. The customer says, “If you can’t de- 
liver the good picture, he i is out of business.” Eventually these small 
community theaters are going to get into the hands of the public and 
the public will come here fora hearing urging you to see to it that these 
people deliver the pictures at prices they can afford to pay. 

Senator Humrurey. Mr. Berger, do you expect the producer to give 
the picture to a smaller community at what would apparently be a 
reduced price at the same time they would give it to the larger 
theaters at a higher price? 

Mr. Bercer. No, I don’t say a reduced price, at the price of ability 
to pay, which has been the philosophy in which the industry has been 
tremendously successful for 50 years. Why deviate today ? 

Senator Humpnrey. When you say the industry has had this philos- 
ophy before, what do you mean by that ? 

Mr. Bercrr. They have operated on the theory of selling the pictures 
at prices exhibitors can afford to pay. Some theaters paid $1,000 for 


a picture where other theaters paid $12.50 for the picture because that 
is all they can afford. 
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Senator Humpurey. Have they changed that philosophy ¢ 

Mr. Bercer. Yes, sir. The theater business has changed today to 
a point where the customer becomes selective. Unless it is something 
they want to see and which is so tremendously publicized and they 
were unable to see that publicity heretofore because of television, and 
they want to see those pictures. If they can’t see those pictures, they 
will stay home and watch television. That puts the theater out of 
business. 

What does it involve? Senator Schoeppel brought up the point that 
you are going to ask the distributors to sell the pictures uneconomi- 
cally. Well, that isn’t true. I think the producers and distributors 
who are here will bear me out that approximately 3,000 theaters out 
of 18,000 bring in 85 percent of the gross—of the film gross. Now, 
that involves approximately 15,000 theaters, bringing in 15 percent. 
Now, I venture to say that that 15,000 theaters would bring in more 
than 15 percent if they would go out and sell those towns and not 
try to deprive them—at the prices that they can afford to pay. 

Senator Humpurey. You have had years of experience, Mr. Berger, 
as one of the better theater operators in the country. You have noticed 
a change, have you, in recent years, on the part of the distributors 
and the producers, on the rentals, around the fees or charges made for 
the smaller theaters? That is the burden of your testimony ¢ 

Mr. Bercer. Very much so. I happen to operate a first-run theater, 
a second-run theater, suburban theaters, and a last-run theater, plus 
the fact that I am president of the organization and these people coine 
in erying, actually crying to me for help. I can’t give them any help, 
so I come to you people to help. 

Senator Humpurey. It would seem to me that the industry itself 
would appreciate the importance of having wider distribution of its 
product. Is this something, Mr. Berger, that has been under negotia- 
tion recently within the industry ? 

Mr. Bercer. Gentlemen, we have made every effort to approach and 
talk to these people, and most of these people are sitting in an ivory 
tower. They don’t know there is such a thing as the hinterland. They 
raise sufficient funds from Greatest Show on Earth and a number of 
pictures like it, and Mr. Goldwyn, who has enough money to go over 
and see the Emperor of Japan, who is on his way, now, he don’t give a 
damn about these small people, because he is in the 90-percent bracket, 
so if 10,000 pictures—if 10,000 theaters don’t play his picture, he 
doesn’t care. But the public does care. 

Senator Scnorrret. But the average producer of pictures, Mr. 
Berger, is making those pictures to sell. Now, let’s assume that you 
had a first-run theater and you developed a good theater, you put a 
lot of money into it, wouldn’t you expect to try to get or book first- 
run pictures ? 

Mr. Bercer. That is right. 

Senator ScHorrret. You wouldn’t want a second- or third- or 
fourth-run theater 4 or 5 blocks from you to have that picture, if you 
didn’t have those theaters. There must be some distinction in these 
pictures. I can see tremendous costs. They don’t know whether they 
are going to collect or not, with the general public at the box office. 
They couldn’t go out and just indiscriminately make enough prints to 
put every theater in a position where they can run those right away. 
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Certainly you people in the industry recognize that. There must be 
a lag. There must be some differentiation between your first, second 
and third runs, from the standpoint of the initial expense that must 
be put into these great productions. 

That is the way it seems to me. I just don’t believe that you could 
go so far and expect the Government, or Members of Congress, to 
take a step to — a producer of pictures to make sufficient prints 
to see that everybody gets one who is operating a theater. I don’t 
think you could do that on your public-utility-concept basis, and I 
don’t really believe that you mean that. 

Mr. Bercer. Senator, I happen to own a first-run theater. I don’t 
say to take the first run and give it to the second run or the third run 
ahead of the first run, or simultaneously, at all. I say let’s continue 
the same procedure of releasing as we have up to 6, 7, or 8 years ago. 
The same setup. And let’s try and sell these pictures to the theaters 
at the price that they can afford to pay, which pictures are now not 
being sold. And today, more than ever before, the exhibitor must 
have these top pictures. He can’t get along without them. Twenty 
yearsagohecould. He could just play any picture. 

Senator ScHorprei. I certainly concede that with you. I can’t 
conceive their making pictures unless it is for the purpose of selling 
them. Why they wouldn’t try to get the greatest distributable cover- 
age is beyond me. 

Mr. Bercer. Well, except that they seem to set a yardstick and 
refuse to deviate from that yardstick. That yardstick cannot be met 
by the theaters which I represent, or which national Allied repre- 
sents. 

Senator ScHoerret. I listened intently during the other hearings, as 
did other members of the committee, and very interestedly so, and it 
would seem to me before you would want to put yourselves or your 
industry into a straitjacket, commonsense would indicate that the 
industry certainly throughout this country could work this out. Be- 
lieve you me when you get into Washington, here, and have Washing- 
ton tell you how to operate your business and run it and put their 
fingers in it, not many of them want to turn loose of it and I am not 
sure it runs too successfully when the United States of America runs it. 

( Applause.) 

Mr. Bercer. Mr. Senator, can I answer that? 

Senator Scnorrren. Certainly. 

Mr. Bercer. I have been 35 years in the business, and I have prac- 
tically all my money invested in show business and I practically don’t 
know of anything else to go into. I don’t want to do any damage 
or harm to our business. I want to help it. That is why we went 
to the film companies, to the general managers, to the presidents, 
whom we were unable to reach, to sit across the table and see if we 
can’t—we are talking about particularly the smaller theaters which 
are deprived—with film companies such as Paramount with the Great- 
est Show on Earth, not showing the pictures in several thousand 
theaters, that certainly didn’t do them any good and didn’t do us any 
good. Why not play the pictures in the theaters. 

When you talk about a straitjacket, I would rather go into that kind 
of straitjacket than a straitjacket with spikes in it which we are sitting 
in now. 
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Senator Humpnrey. There area few different concepts of economics. 
One is a European concept, which is that you restrict the market and 
take all that the market will give out of a limited chentele. That is 
the problem of countries such as Italy, France, and other countries in 
Europe. In other words, the common run of the mill, good average 
folk, they are not supposed to enjoy the benefits of life. You go to 
many a E uropean country and you see this. The idea of some industry 
in those countries is big prices on small production. The whole con 
cept of American economics has been reasonable prices on mass pro 
duction and mass consumption. 

Now, what I am getting at here is whether or not there is any evi- 
dence that indicates that the movie industry is trying to get a Euro 
pean mentality of a limited production, for limited consumption, and 
all the market w ill bear in the limited class. 

Now, if that is the case, and anybody can document that, it would 
be a very serious charge because the whole concept of American eco- 
nomics is a 5-cent bottle of Coca-Cola. That Coca-Cola made a lot of 
money at a nickel a bottle. The concept of American transportation 
is that everybody can at least drive a Ford or a Chevrolet. And the 
idea of American communication is that you should at least be able 
to have a window-sill radio. There is the whole concept of American 
economics. 

I think that the situation here revolves around whether or not one 
can substantiate the fact that there is more and more of what you call 
class pictures limited to a particular economic group in terms of in- 
come and the ability to pay, or whether or not you extend the benefits 
of this fine programing and fine production, down to the rank-and- 
file people, at a time when they want to see it. 

Everything has a time limit. I want to say that when you look at 
a TV movie at midnight, you know what I mean by time liness. I have 
looked at these movies at midnight when they put on some of the 
oldtimers, and you sit there and are supposed to be dazzled, but 
frankly I can’t quite get all enthusiastic. 

It seems to me the movie-production business must offer in a timely 
manner the productions which are timely for the moment, because 
entertainment just is that way. 

Now, I agree with Senator Schoeppel here, and as you know, I 
would not want to see the movie industry made a Government utility. 
That has been my feeling about it. 

I think we have people in this room, Senator Schoeppel, who can do 
something about this. I don’t know how much we can do about it, 
but the people are here who make the pictures, exhibit the pictures, 
and distribute the pictures. I will be very frank with you. I think 
the people who live up the road from me have just as much right to 
see a picture in a reasonable time, as the people who live on down in 
Rock Creek Park. They have every right to see it. And the people 
up the road here at Gaithersburg have as much right to see a good 
movie as the people in Washington or Baltimore. TI think this is the 
whole question, of how you get it to them. Mr. Berger testifies that 
it is difficult to get that privilege to the smaller towns. 

Mr. Bercer. It is impossible. 

Senator Humpurey. And the reason you say it is impossible is why ? 

Mr. Bercrer. The terms. The terms are the obstacle. The prohibi- 
tive prices. 
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Senator Humpurey. What is the average income of a small-town 
theater, like Albany, Minn., a town of about 800? 

Mr. Bercer. The receipts will run about $400 a week. 

Senator Humpnrey. They have to hire a projection man. 

Mr. Bercer. They have to hire a crew and operate a theater. Suffice 
it to say, that I am reasonably sure that the distributors and the pro- 
ducers can go into the banks and get all the money that they wish and 
that the insurance companies and the banks wouldn’t want any part of 
the mortgage of a theater, today. That is the financial status of the 
motion-picture theater, today. 

Senator Humpnurey. Now, Mr. Berger, you would like to have all of 
testimony incorporated ? 

Mr. Bercer. Yes. 

I would just like to close by saying that we have made every effort 
to get together with the film companies around the table and show to 
them the inadvisability of depriving these theaters of getting the pic- 
tures with their ability to pay, and at no cost to the film companies. I 
can prove to them beyond a question of a doubt that it would mean more 
cash to them by selling these towns and these smaller, last-run theaters. 
These theaters are in jeopardy because they cannot get these pictures. I 
have a list of these. In Minnesota, alone last year, 75 of these theaters 
closed. The two organizations, POA and the Allied, have combined in 
order to request such meetings with the presidents. I think only one 
president met with us. Maybetwo. The rest of them didn’t think that 
it was important enough for them to meet with us. They didn’t care to 
listen to our problem. 

We have iodaie kicked around, gentlemen, by the producers, from 
pillar to post. We have been made to craw] on our hands and knees and 
we are crawling, today, in order to get a few nickels back. We come 
in with hat in hand, every day. It is the practice, today, for an exhib- 
itor, showing the distributor that he overpaid $12.50 that he didn’t 
take in that much money, and that he is asking for some kind of help, 
and that is being done, today. We don’t want to be reduced into the 
bracket of being beggars. We come to you gentlemen as a last resort 
for help. Thank you very much. 

Senator Humpnurey. I want to thank you, Mr. Berger. 

I would hope that as a result of these hearings, as we progress here, 
that some of these problems as related would finally resolve themselves 
into friendly discussions amongst people who have common interests 
in this industry. 

I don’t know very much of anything about the industry except that 
Tlike movies. I like theaters and I like good entertainment. It appears 
to me that these problems should be resolved in a business-like manner 
by the people who are responsible for this kind of entertainment. 

Senator Schoeppel 

Senator Scuorrre.. I have no questions. 

Senator Humrurey. Mr. Ruben Shor. 

Mr. Suor. Mr. Chairman, may I defer to Mr. Gordon ? 

Senator Humpnrey. Mr. Julius Gordon, Beaumont, Tex. 
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STATEMENT OF JULIUS GORDON, PRESIDENT OF THE JEFFERSON 
AMUSEMENT CO., AND EAST TEXAS THEATRES, INC., BEAUMONT, 
TEX. 


Senator Humpurey. Mr. Gordon, do you have a prepared state- 
ment ¢ 

Mr. Gorpon. No, sir, I will speak from a few notes, if I may. 

Senator Humpnrey. Will you identify yourself? 

Mr. Gorvon. I am Julius Gordon from Beaumont, Tex. I am 
president of the Jefferson Amusement Co. and East Texas Theaters, 
Inc., operated in southeast and east Texas. 

Senator Humpurey. How many theaters in your association ? 

Mr. Gorvon. Fifty-five, Senator. 

I would like to address by opening remarks to Senator Schoeppel. 
I would like to tell you that I am delighted to see your interest in the 
economics of the industry, because that is going to very healthy to 
us. 

I want you to know that you are looking at a man who, operating 
55 theaters in tanktowns in Texas, represents more of an equity in 
this business than everybody sitting on the right-hand side of this 
room, a personal equity. So I am very, very interested in the eco- 
nomics of the business. 

I want you to know also that I can’t be a prophet of doom insofar 
as television is concerned, because if I were a prophet of doom insofar 
as TV is concerned, I would not waste my time and yours coming here. 
But I want to tell you the converse of that, Senator, which nobody 
has brought up, and that is that if these gentlemen were prophets of 
doom, of this industry, they wouldn’t have fought us so hard on arbi- 
tration, because if they thought as you do, that this industry might 
be doomed by more T’'V and subscription 

Senator ScHorrren. Wait a minute. Let me stop you right there. 
I never made the statement that the industry was doomed by reason 
of television. I merely pointed out that with television coming on as 
rapidly as it has, it has aggravated your economic problem, and in 
some way it has to be worked out. 

Mr. Gorpvon. That is true, sir. 

Senator ScuorrreL. Also I want to point out you are talking to a 
smalltown guy, a smalltown prairie boy, Ness County, Kans., is my 
home. There are 1,608 souls out there. I am interested in the eco- 
nomic situation because I know the problems of the theater owners 
on Main Street in that town and county. 

Mr. Gorpon. We are in trouble. Take a circuit like mine consisting 
of 55 theaters, a tremendous amount of money in brick and mortar. 
This circuit is not making enough to justify the existence of this brick 
and mortar. There is no business having this much brick and mortar. 
or any conversion of these theaters at this very moment, that wouldn’t 
be making a greater return on the investment. And when I see, sir, a 
few companies confiscating the result of my father’s and my entire ey is- 
tence and confiscating it without investment—as a matter of fact, by 
the Supreme Court decree, they were ordered to get out of the theater 
business and they got out and they got their money for it. Now they 
are back in to a greater extent, after having received their money and 
put it in their pocket, and they have more control over my theaters now 
than when they used to own them. 
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Now how have they done it? First, let me explain to you that it is 
so. They set up the time of my picture. They don’t bargain with me. 
They tell me what I will pay for it on a take-it-or-close-your-theater 
basis. They tell me. “This is 15 days before Christmas and we don’t 
care if you starve or close your theaters, you are not going to have any 
supply of new product from us.” ; 

They then tell me, “Now this is July 1, and we know this is a great 
season in the business, so you have a multitude of pictures.” 

These gentlemen, without one penny investment in my business, and 
without cumulatively as much investment in their business as I have 
in this one little business, are completely and absolutely controlling my 
business in every way, shape, and form. . 

Now, the other thing I wanted to say, Senator, and then I will get 
back more or less to my prepared notes. You brought up toll television. 
I am very glad you did. Toll television not only is a long way from 
being a matter to worry the industry, but toll television in my opinion 
and in the opinion of many, many hundreds of thousands of people, 
is a thing which not only will not be, but should not be, due to the fact 
that the only way that you could have toll television would be to 
preempt the airways which belong to the public into the hands of the 
few. 

Now, I don’t intend here, of course, to go into the toll television fight. 
but I do think that that thought, sir, should be brought out. 

Senator Scuorrret. I am just a realist. The only reason I referred 
to toll TV was, that I hear it discussed. I pick up magazines, I see it 
written about. I happen to be a member of the Interstate and Foreign 
Commerce Committee, as well as this fine committee. We hear and 
know a lot about toll TV in that committee. And I am looking for 
a Solomon, someone who has all the wisdom to work these things out. 
However, as I drive through the country and as I fly over the country, 
I see an awful lot of television antennas and they are getting thicker 
allthe time. There must be some reason for it. TV must be satisfying 
the folks. What makes it difficult for a lot of you people, I suspect 
is that too many of our citizens are enjoying television and are not go- 
ing to the theaters down on the Main Streets or out to the drive-in 
theaters and you have to do something to spur your box office attraction. 
Now, just what to do, I don't know. 

Mr. Gorpon. Senator, you are so completely right, you are so com- 
pletely right, and sitting in this room are the people who, lacking their 
cupidity, could alleviate the situation within a period of less than 6 
months, and that way would be to allow the exhibitors of this country 
to play pictures on terms based upon their ability to pay. 

Now, sir, I am digressing as I say from my main course, but I think 
this is highly important. in view of what has gone before. I have 
theaters in some of these small towns, which can very well afford to pay 
40 percent for a picture—certain pictures. I have theaters in other 
small towns that can’t afford to pay 20 percent for those pictures be- 
cause of the very economics. | 

Now, until a few years ago, that situation was realized by the dis- 
tributor. The distributor came in and I told him this, and he said to 
me, “Well, Gordon, maybe vou are not telling me the truth.” I said, 
“Okay, you think not? Send your auditor down. Look at my books. 

Today when I tell him that same thing, he says to me, “I don’t care 
whether you survive or not. I don’t care whether you make money on 
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the picture or not, and I don’t care whether the public in that town sees 
the picture or not. 

Then you say to him, “Look, you are getting 40 percent out of my 
biggest town, you are getting 50 percent over in Houston where they 
can afford to pay it. You are getting maybe 60 percent in New Yor 
City, with 40 percent remaining to the theater still allows him to make 
a profit, Now here, the picture is made. The prints are made. I pay 
the shipping cost. You don’t pay it. I cant afford to pay but so 
much. Here are my noms Look at them. I don’t want ate at the 
same time as Beaumont. I don’t want them at the same time as Hous- 
ton. Let me have them 30 days behind at a price I can pay. 

“No, sir. My national policy is, you are going to pay 40 percent and 
if you can’t pay 40 percent, close the theater down; it nals not to be 
in existence.” 

Now why! Why? If it was something new this man had to create 
in order to get 40 percent, I would understand it, If it wasn’t some- 
thing that was already in existence, I would understand it. If it 
wasn’t something that was already liquidated on the books so that 
anything more that he gets at 20 percent would be that much more in 
his pocket, I might understand it, but that is not true. After that pic 
ture has played the Beaumonts and the Houstons—-and I have to use 
country-boy language—the film is made. It is sitting in the film ex- 
change and he has looked at my books. Twenty percent might repre 
sent $50 tohim, Now he says, “I can’t pay $50 because I have to trans 
port that picture down to you at Silsbee, Tex., and send it back.” 

I would say, “Well, I understand that.” But that is not so in my 
business. I transport it. 

Now I ask this question: Why, barring some long-range desire for 
putting those theaters out of business, won’t that man take that $50, 
which cost him nothing, instead of taking that picture and making 
quicksilver out of it? T tell you that the very question suggests that 
the answer has to be some hidden reason, and there is no distributor 
sitting in this room to testify who can answer that direct question. 
Now this was not really the purpose of my coming here. 

Senator Humpnrey. You have done quite well, if that wasn’t your 
purpose. You have made a very good point here. 

Mr. Gorvon. If anybody wanted to ask me, I would also tell them 
why I think it is, but they won't tell you. 

Now, my specific job in front of this committee is to outline for vou 
certain conditions which exist in other parts of the world, which con 
ceivably could be adaptable by this committee. 

In examining the system of distribution of films in Europe, as reg 
ulates the American film distributors, the basic fact stands out that 
the European exhibitors were confronted with the same problem as 
American exhibitors, and that was, that they were confronted by a 
concerted force representing hundreds and hundreds and hundreds of 
millions of dollars in the hands of seven or eight companies who, with 
their cupidity, could not be stopped by the exhibitors and there is 
required to stop them, a force greater than that had by the exhibitors, 
namely, Government force. So that in the various European conti 
nental countries not behind the Iron Curtain and in England, it has 
long been recognized that the only foree—and they did not get « public 
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utility out of this—that the only force which could control and which 
could offset this ¢ ‘oncerted force was Government regulation. 

Now, not having this in this country, and due to the tremendous 
unbelievable cupidity of the film salesmen, and makers and producers 
and manufacturers, three things showed up in this country that are 
almost unbelievable in what they accomplish and in the fact that the 
American manufacturer of motion pictures is the only manufacturer 
in America to whom these three things apply. 

First, the American manufacturer of motion pictures is the only 
manufacturer to my knowledge—American manufacturer—who sells 
his product cheaper 4,000 miles from his factory than he does 4 miles 
from his factory. A picture which brings 60 percent in the city of the 
Angels brings 35 percent or less in Amsterdam. And a picture which 
in Minneapolis is forced into 10 weeks play time, in Manchester, Eng- 
land, plays one week. 

Now, this is a very peculiar. situation. I dare say the only Americ an 
manuf: 
his product cheaper 4,000 miles from factory ‘than he does within 4 
miles. Now, I must explain to you gentlemen the importance of play 
time in relation to the sale of motion pictures. Play time is an integral 
part of the contract. I dare say play time is more important even 
than terms. When a distributor can force you to play a picture past 
the point of diminishing return, he still shares in that gross at no 
additional expense to him, but your overhead costs you so much per 
day to operate the theater. So that when he forces you to play that 
picture longer than the picture should be played, he keeps getting 
returns for himself and he throws you into a loss. Now, this has 
been curbed in every continental country and England, this play time. 

Let me consult my notes here just a moment. 

In France, as an example, without creating a public utility, there 
is regulation as to terms on films. This regulation is set down and set 
under a ministry. There is another man—I have his name on other 
notes; I don’t remember, but it is a rather long, official French 
title—who is entitled to set the inside and outside limits of the terms 
which the distributor may get for his film, and he does that based upon 
an anticipation of global receipts on that particular picture. Under 
this ministry, it is possible for an aggrieved exhibitor, or distributor, 
to come to the man with the fancy title and if he gets no relief, go to 
the ministry.” 


*% Supplemental statement (letter) submitted by Julius M. Gordon, follows: 





JEFFERSON AMUSEMENT CoO., INC., 
Beaumont, Tezr., March 28, 1956. 
Hon. Senator Husert HUMPHREY, 
Chairman, Senate Small Business Committee, 
Washington, D. C. 

Dear Str: As a supplemental statement to my statement made in front of your committee 
I wish to submit the following : 

1. On p. 316 of the transcript I wish to strike lines 7, 8, 9, and 10 which read: 

“® © * Under this ministry, it is possible for an aggrieved ‘exhibitor, or distributor, to 
come to the man with the fancy title and if he gets no relief. go to the ministry.” 

So that this paragraph of my statement would be amended to read: 

“In France, as an example, without creating a public utility, there is regulation as to 
terms on films. This regulation is set down and set under a ministry. There is another 
man—I have his name on other notes; I don’t remember, but it is a rather long. official 
French title—who is entitled to set the inside and outside limits of the terms which the 
distributor may get for his film, and he does that based upon an anticipation of global 
receipts on that particular picture.” 

2. On p. 316 I wish to add to line 18: 

“This maximum is set by the Holland Bund which is sanctioned by the Dutch Govern- 
ment.” 

3. On p. 317 I wish to substitute for lines 3 through 12 the following statement: 

“Now No. 2: A peculiarity peculiar only to this industry in America: Here is an Amer- 
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In Italy, the system is so intricate that I won’t attempt to set it out 
here. I will give you a copy of the law *’ if you would like to have it 
for the record, but there is a top limit upon which film may be sold, and 
that limit is basically worked out from a figure which has to do with 
the ability of an exhibitor to pay and survive. 

In Holland, the maximum that a film corporation may get for its 
picture is 35 percent of the gross receipts. At least that was so as late 
asthissummer. (See fn. 26, par. 2.) 

There was a great attempt on the part of the distributors—notably 
Fox, to get their pictures to go from 35 percent to 40 percent, and that 
hasn’t been done. 

Now, I want to ask you and myself and these distributors this ques- 
tion: If it is economically unfeasible to sell to some guy fifty run a 
picture at 35 percent in Podunk, Iowa, why is it economical to ship 
that film overseas and sell it for 35 percent ? 

Now number two: A peculiarity peculiar only to this industry in 
America: Here is an oe istry where the distribution refuses to arbi- 
trate with exhibition. Yet in England they do arbitrate their film, 
again under a ministry, and in that arbitration, I am led to understand 
that very few appeals have been taken to the ministry and I submit 
that that is due to the fact that with an arbitration system which has 
been agreed upon by the distributors and the exhibitors, that the dis- 
tributors hate for another inequitable situation to be brought to the 
attention of the ministry. (See fn. 26, par. 3.) 

I think my point is obvious. My point is that given an arbitration 
system in this country which would be based upon an exhibitor’s 
ability to pay, we need not worry too much about the public utility or 
the Government having to take too much control of this industry. But 
gentlemen, if Mr. Berger didn’t make it clear, TOA and Allied, repre- 
senting 95 percent of the theaters of the country—94, somewhere in 
there—have for 2 years begged the presidents of the film companies 
to sit down with them and discuss the problems. ‘To this day there 
has never been such a meeting. 

When they finally did get around to talking to the sales managers, 
those sales managers made the statement that only—and. I quote one 
of them literally —whether it is all of them or not—that only if they 
were made to—only if the Government told them to—would they ever 
arbitrate terms on film. 

Now, the third peculiarity of our industry as distinguished from any 
other American industry: I don’t have the figures to prove this, but I 
think it can be proved out of the mouths of the distribution witnesses. 
We have an industry that has set its gears based upon a quota system 
set by foreign powers. The motion-picture production in America by 
the major companies has, I submit, strangely followed, since the 
European market became important to them, has strangely stopped in 
production and release per year, based upon the number of film they 


ican industry where the seller refuses to arbitrate with the buyer. Yet in England they 
do agree upon film terms through a board composed of an equal number of men from the 
exhibitors’ trade association and an equal number of men from distribution. And the 
terms of film are agreed upon by this group in advance. This is agreement in advance. 
There is a Ministry of the English Government to oversee the business. I am led to under- 
stand that very few appeals have been made to the Ministry, and I submit that this is due 
to the fact that with a system to have an agreement in advance the distributors hate for 
an inequitable situation to be brought to the attention of the Ministry.” 
Yours very truly, 


Ju.tivus M. Gorpown 
= See exhibit 12. pp. 107-135. 
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are allowed to take into foreign countries. Thus we find ourselves 
with the restrictive provisions that the American exhibitor is starved, 
that the American public is starved, because of the quota systems im- 
posed by foreign powers on the amount of American film that can go 
into the European market. 

Now I can’t prove this, I can only tel] you that by broad, general ob- 
servation of the scarcity of film and the scarcity of release, and the 
number of pictures allowed to go into Europe arkets—and I would 
like to either prove it or disprove it from the distributor witnesses 
when they come tothe stand. I would like to conclude by making this 
statement: By putting these three statements in the form of questions, 
which I have done, asking if there is any other American industry that 
does these same things, I have asked that question publicly at three 
public meetings. It has been carried in the trade press. To this date, 
no one has come forth to dispute that statement. Perhaps it was not 
considered of consequence. Nevertheless, I have found no answer to 
the question of any other American industry which sold its manu- 
factured products cheaper, abroad, than it did at the site of the factory. 

Senator Humpurey. Who pays the transportation on those films 
abroad ? 

Mr. Gorpon. I believe the distributor does. I know he did during 
the war. 

Senator Humpurey. The American distributors, you mean ? 

Mr. Gorpon. Yes. 

Senator Humpurey. In other words, the theater in Amsterdam 
doesn’t have to pay the transportation for the film? 

Mr. Gorpon. He may have to pay it from a central exchange point 
in Holland, but I was speaking of the’transportation from Los Angeles 
to New York and New York to Holland. 

Senator Humpnrey. Can you document by statistical evidence that, 
let us say, Guys and Dolls, playing in Denver, Colo., would require a 
greater cost to the exhibitor there than when it plays in Amsterdam, 
Holland? 

Mr. Gorvon. I can’t on that particular picture. I don’t know 
whether it has been released there. I will say it is true in Paramount’s 
White Christmas. I can document that 

Mr. Gorpon. What I forgot to tell you was that, in London after 
I had made some of the statements and exchanged views with the head 
of the British organizations there, they called a press conference and 
when I told them we had paid 60 percent in this country for White 
Christmas, they were so astounded that the trade statement said, “Mr. 
Gordon ‘alleges’ that the American distributors paid 60 percent for 
the picture.’ 

I can document the fact that—if I am wrong on one specific pic- 
ture—that the majority of American pictures play Amsterdam for a 
great deal less money than they play Denver, Colo., and that they 
play anywhere in England on less play time. I can and will, sir. 

Are there any other ¢ questions ? 

Senator Humpnrey. Is that the conclusion of your statement? 

Mr. Gorpon. That is the gist of it. 

Senator Humpnrey. Thank vou very much, Mr. Gordon. 

Mr. Gordon, would you mind answering a question of Mr. Noone? 

Mr. Noone. Do you have any more data to detail the arrangements 
in Italy and France on the control of prices? 
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Mr. Gorpon. There is a book put out called, International Cinema- 
tography Association, which documents the regulations regarding 
each country in Europe. Now this isin French and I have some inter- 
pretations of some passages. Those I would be glad to leave with 
the committee.” 

If you want other interpretations, I will leave the entire volume for 
the congressional interpreter. 

Senator Humpurey. Thank you. We would like to have that. We 
can always get the Library of Congress to help us with any transla- 
tion on it. 

Exuisit No. 12 


SUPPLEMENTAL INFORMATION SUBMITTED BY ABRAM F.. MYERS IN SUBSTANTIATION 
OF THE TESTIMONY OF JULIUS M. Gokvon 


ALLIED STATES ASSOCIATION OF MoTION Picruke EXHIBITORS, 
Washington, D. C., April 6, 1956 
In re Hearing on Problems of Motion Picture Exhibitors. 


SELECT COMMITTEE ON SMALL BUSINESS, SUBCOMMITTEE ON KETAILING, 
DISTRIBUTION, AND Fatr TRADE PRACTICES, 
Washington, D. C. 


Dear Srrs: 1. In fulfillment of Mr. Gordon’s undertaking to supply certain 
documents relating to the laws and regulations of European countries relating to 
the motion picture business, or Government-sanctioned trade agreements on the 
subject, I have the honor to transmit herewith a volume, in French, entitled 
“Documentation Generale,” issued by Union Internationale de L’Exploitation 
Cinematographique, 92 Champs Elysees, Paris, with which this association is 
affiliated.’ 

Transmitted herewith also are translations we have made of the material 
relating to the following countries: (1) France; (2) Italy; (3) Netherlands; 
(4) Belgium; and (5) Switzerland. 

The translations were made for us by Dr. H. Mare Moyers, 1741 DeSales 
Street NW., Washington, D. C., whose name was given by the French Embassy. 
As suggested by Mr. Gordon, the subcommittee may want to have the work 
checked by an official agency.’ 

2. As regards the other material which Mr. Gordon was to supply, I have a 
letter from him, dated March 28, in which he says: “L have written to Holland 
to get the actual terms charged for the 10 top pictures of the year, and only hope 
that the reply reaches me in time to file it with the committee before the dis- 
tributors testify.” 

Very truly yours, 
ABRAM F, MYenrs. 


TRANSLATIONS OF DOOUMENTS RELATING TO THE LAWS AND REGULATIONS OF 
EUROPEAN COUNTRIES 


FRANCE 
GENERAL CONDITIONS GOVERNING THE RENTAL OF FILMS 


ARTICLE I. DEFINITION OF THE WORD “RENTAL” 


The expression “rental of film” means the assignment of the right to exhibit 
a filmed work in public, for a given period and at a given place; this assignment 
involves delivery of the positive reel of this filmed work to the assignee. 

Guarantee Furnished by Distributor—An exhibitor is guaranteed projection 
rights as a means of protection against legal action by a third party, particularly 
film authors and their successors under the law. 

Consequently, any damages [losses] which an exhibitor might incur in this 
connection due to seizure of a film, or to legal proceedings and action for infringe- 


*The book referred to, International Cinematography Assuciation, retained in com- 
mitee files. 

? Retained in committee files. 

? Translations edited by Elizabeth Hanunian, Legislative Reference, Library of Congress. 
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ment [“piracy”’] of copyright, or for other reasons, must be sustained [paid] 
by the distributor. 

Combination [Bulk] Rentals.—This term means rental by a distributor of 
several films to a single establishment via the same order-voucher,’ or via several 
order-vouchers, bearing the same date, these rentals being joint and several 
and having the same effect as a single order-voucher. 





ARTICLE 





9 
2 





. CATEGORIES OF FILMS 


Save for the express stipulation [to the contrary] by the Contracting Parties, 
films for rent are 35 millimeters wide. 


They are classified in the following categories : 
1. Film with text spoken or sung in the French language, in its original 
version, called : “French speaking” ; [French language film?’ ] 
2. Film with musie and noises, without speech or song, called: “Sound 


film” ; 
3. Film with text spoken, sung, or spoken and sung in a foreign language, 
in its original version, called: “. . . (name of the language) [see (1)]; 


4. Post-synchronized film, part or wholly in the French language, called: 
(name of language) film post-synchronized in French” ; 
“These latter are category 5 films, the spoken or sung parts of which 
have been partly or wholly remade in French. The original version of 
of a foreign film and its post-synchronized version in French are consid- 
ered as one and the same film as regards the rights defined below.” 
5. Film with French commentary [‘“dubbing?’’]. 
6. Silent film without text, music, or noises, made either on film [“strip”] 
or on records. 


ay 


ARTICLE 3. RENTAL 

There are two kinds: 

(a) Advantage over other specifically designated establishments (exclu- 
siveness, priority, equality). 
(b) Exhibition in a given area. 

These two kinds of privileges may be accompanied by “protective time allow- 
arces . \ 

Each of these privileges includes the following rights: 

Ee«clusiveness.—This privilege confers on the exhibitor concerned only, to the 
exclusion of all others, the right to show a film in a given area and for a given 
period of time. 

Property.—This privilege confers on an exhibitor the right to show a film ahead 
of certain competitors specifically designated in the order. 

Equal Exhibit Rights |Equality|.—This privilege confers on an exhibitor the 
right to show a film at the same time as certain of his competitors who are 
specifically designated in the order. 

First showing.—This privilege confers on an exhibitor the right to first exhibi- 
tion of a film in a given area. 

First showing rights may be granted simultaneously to several exhibitors 
(Equality). 

Subsequent Exhibits —The second, third, fourth and later showing shall enjoy, 
each in its turn, the same benefits and be subject to the same terms as are attach- 
ing to first showings. 

Protective Time limits.—Besides the above-mentioned privileges, it can be stipu- 
lated, by way of additional privilege in favor of an exhibitor, that a film exhibi- 
tion period be preceded, or followed, by another, so-called “protective time limit” 
period—during which none of his competitors will be able to show the [respective] 
film in a given area. 

Application of Privileges.—The above privileges shall apply to all issues of a 
film, regardless of format. 

They do not apply to newsreels. 

In any case, the above privileges are valid only if the order contains a specific 
provision to that effect. 

An exhibitor cannot use outdoor publicity (or indoor if visible from outdoors) 
prior to the expiration of a film exhibition period in case of objection on the part 
of establishment(s) [also] enjoying [exhibition] privileges. 

Any exhibitor who has not exhibited a film during a given period has thereby 
forfeited his rights and privileges. 


1This is a combination of “purchase order’ and “payment voucher’’—not just a claim 
“order’’—at least not in French; rather more in the nature of a contract.—Editor. 
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ARTICLE 4. DRAFTING OF THE ORDER * 
The order indicates: 

(1) Name and address of distributor ; 

(2) Last name, first name(s), and address, of the exhibitor setting forth 
his status of property-owner, tenant, manager, or other ; 

(3) Name and location of establishment(s) for which the films are 
requested ; 

(4) Number and prices of seats in the respective establishment and, pos- 
sibly, the number of tickets given out at reduced rates; 

(5) For each film: Title, approximate footage, and category to which 
it belongs (see Article 2); 

(6) For each film: Rental period, number of showings, and [starting] 
date of exhibition. If the exhibition date of all films cannot be fixed at the 
time the order-voucher is made out, the time limit for putting this order 
into effect should be so specified ; 

(7) For each film: Rental fee, or, if so, payment by lump-sum [as per 
contract] rate of percentage, guaranteed minimum; 

(8) All provisions relative to possible rental privileges and protective 
time limits, as well as designation of the establishments to which advance 
exhibition * rights would, or might, be granted in a given area; 

(9) Method of shipment, name of forwarding agent or broker, if any. In 
case of omission of the latter [(9)] indication, or if the method of shipment 
selected by the exhibitor was not agreeable to the distributor, the distributor 
himself would decide the matter, it being understood that he would be re- 
garded in this circumstance as acting in behalf and on account of the ex 
hibitor, and that, consequently, he would not be held personally responsible. 


ARTICLE 5. RENTAL [CONTRACT] 


Any signed order shall be definitely binding upon an exhibitor. 

Because of the verifications required by a distributor to assure the distribution 
of his films, the following time limits shall be allowed an exhibitor as of the date 
of the signed order-voucher, in order possibly to indicate his refusal to the 
exhibitor: [within] 8 days for the Départments de la Seine, Seine-et-Oise and 
Seine-et-Marne; [within] 12 days for the remainder of France; [and within] 20 
days for North Africa. 

Refusal of an order should be made known to the interested party by registered 
letter, with return receipt. The date of notification of refusal will be the date of 
acknowledgement of the postal receipt for the registered letter. 

The above time limits do not include Sundays or holidays. 

If within these time limits a distributor has failed to communicate either his 
confirmation or his refusal, he shall be held legally bound and the order shall 
become final. 

In case of refusal of an order by a distributor, he cannot submit an offer for 
the same films with the same privileges, to a third party, competitor of the sig- 
natory of the order, unless the latter has had a chance to accept the stipulated 
conditions within the following periods of time: 

[Within] four days for the Départments de la Seine, Seine-et-Oise, and 
Seine-et-Marne ; 

[Within] six days for the rest of France; 

[Within] fifteen days for North Africa. 


ARTICLE 6. RENTAL FEES 


Rental fees for films may be fixed: 

(a) By way of lump-sum payment, i. e., a given sum of money mutually 
agreed upon, once and for all, between the parties, regardless of the amount 
of money taken in; 

(b) By percentage payments, i. e., so many per cent of the gross or net 
amount taken in by the exhibitor; 

(c) By percentage payments, with a guaranteed minimum, i. e., so many 
per cent of the gross or net income, with a fixed down payment to an exhibi- 
tor as a guaranteed minimum, regardless of total receipts. 

Rental on a Percentage Basis—Gross Income means the overall price of 
admission tickets sold including extra charges for reserved seats; Net Receipts 


2See Art. I, footnote (“contract’’). 
® Possibly, “‘priority’’. 
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means the above, less entertainment tax, State tax, Municipal tax and, unless 
otherwise stipulated, the performance right fees collected by S. A. C. E. M. 

If rental was made on a percentage basis, an exhibitor cannot, without written 
authorization from the distributor, directly or indirectly decrease the regular 
admission price or increase the usual number of cut-rate tickets. 

Control over [Checkup on] rentals on a Percentage Basis—On the day fol- 
lowing the last day of each week, an exhibitor is obliged to submit to the dis- 
tributor a detailed statement of daily receipts, indicating gross income, taxes, 
and [performance right] fees together with net receipts and percentages due the 
distributor. 

He shall submit to the distributor, at his request, all pertinent documentary 
evidence. 

In addition, he should afford the distributor, or his representative, every 
opportunity to verify and check on moneys received relative to a rental film, 
during the course of, as well as subseqent to, its exhibition. 

Payment.—Lump-sum payments, guaranteed minima, and fees for such adver- 
tising materials as were furnished are to be paid in cash. 

Payment of percentages must accompany the statements upon submission. 

Non-peyment.—If an exhibitor fails to fulfill his obligations concerning pay- 
ment, submission of statement, or checkup, as mentioned above, the respective 
order shall be legally null and void. If the respective distributor sees fit to do 
so, eight days after unsuccessful notification of the default, by registered letter, 
with return receipt, has had no effect. 

A distributor has an indivisible right to the indemnities, provided for by 
Article 13, on films remaining to be exhibited under the order which has been 
annulled. 

In addition, a distributor may annul all other rental contracts with the same 
exhibitor, under the same conditions but without indemnity to either party. 


ARTICLE 7. PLACE, DATE, AND SHOWING TIME [“RUN”™ ] OF FILMS 


Save for cases of force majeure or unforeseen circumstances, as set out in 
Article 13, the distributor shall deliver the film, and the exhibitor shall take 
and exhibit it at the place and on the date, or within the time period stipulated 
in the order. 

Shortening or prolonging of the exhibition.—Any exhibition [of a film] for a 
longer or shorter period of time than stipulated in the order is strictly prohibited. 

Dual erhibition.—Any loan or sub-lease of a film by an exhibitor without the 
specitic authorization of the distributor, as well as, in a more general way, any 
showing of a film in an establishment other than that (those) stipulated in the 
order, is strictly prohibited under the penalties provided by the Law of January 
13, 1917, and Article 42S of the Penal Code, regardless of the annulment of any 
order negotiated with an exhibitor or of any damages. 

Changes in the Exhibit Schedule——In case of bulk rental, the distributor is en- 
titled to make changes in the film exhibition schedule, upon three week's notice 
addressed to the exhibitor. 

However, these changes can be made only if they do not jeopardize the rental 
privileges extended to the exhibitor in connection with these films 

Deferment of Distribution—i‘a) If a distributor can justify his inability to 
deliver a film on a given date, he may notify, three weeks in advance, the respec- 
tive exhibitor of his inability as well as of the date on which it will be possible 
for him to deliver the film. 

Notwithstanding this deferment, the distributer shall deliver the " 
the exhibitor shall show it at a later date, te be fixed between the parties, |} 
vided that the other stipulations of the order are fulfilled, especially as 
cerns the rental privileges extended to the exhibitor for the respective film. 

In no way may the right of deferment permit the parties te hold up delivery 
of a film beyond the time limit set in the order plus the peried of deferment 
for which the distributor is held responsible. 

(bh) An exhibitor can likewise, for any film for the exhibition of which a fixed 
date had been set, upon three weeks’ advance notice, ask for a 30-day peostpone- 
ment of this date 

An exhibitor may obtain such deferment only once for each film 

In addition, the privileges granted in cennection with a deferred film shall 
stand only insefar as a distributor may be able to sustain them 

As to all other stipulations, the order shall have full effeet as drafted 
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In any case, the right of deferment shall not permit an exhibitor to delay the 
exhibition of a film beyond the time limit set for complying with the provisions 
of the order. 

Failure to Pick Up Film [Material|.—If an exhibitor has not picked up a film 
on a given date, and if he has not made use of the right of deferment under the 
above conditions, the rental of this film shall be rendered null and void if the 
distributor so desires, by regular registered letter, with return receipt, within 4s 
hours of the date on which the distributor has obtained cognizance of the ex 
hibitor’s failure to pick up the material 

In addition, the distributor can demand immediate payment of the indemnity 
provided for by Article 13. 

Failure to Deliver.—Similarly, if a distributor has failed to deliver a film on a 
given date, and if he has not made use of his right of deferment under the above 
conditions, the rental of the respective film may be rendered null and void if the 
exhibitor so desires, by regular registered mail, with return receipt, within 48 
hours of the date which has not been honored. 

In addition, an exhibitor may demand that the distributor pay indemnity 
amount to be specified by the Arbitration Commission 

Failure To Exccute Order Within Stipulated Time Limit (2) If a distributor 
has failed to supply a film within the time limit stipulated in the order and/or 
eight days and after formal notice, given by ordinary registered mail, with 
return receipt, has brought no result, the exhibitor shall have the right t 
demand : 

either, extension to a mutually agreeable date of the time limit set for 
the execution of the order concerning the non-delivered film: 

or, replacement of the non-delivered film by an equivalent film to be selected 
upon mutual agreement. 


If the parties are unable to come to terms on the above extension or replace 
ment, the rental of the non-delivered film may be rendered null and void if the 
exhibitor so desires, by regular registered letter, with return receipt 

In addition, an exhibitor may demand that the distributor pay indemnity in 
an amount to be specified by the Conciliation Commission, 

(b) If an exhibitor has failed to pick up a film within the time limit stipulated 
in the order, the rental of the film may be rendered null and void if the dis- 
tributor so desires, by regular registered letter, with return receipt. 

In addition, a distributor may demand immediate payment of the indemnity 
provided for by Article 13. 

When the annulment has been accepted and the indemnity paid, an exhibitor 
may ask a d'stributor for delivery of a film after the [original] time limit set 
for the execution of the order. 

However, a distributor shall, however, be held to deliver a film only insofar 
as it may be possible for him to do so. 

This delivery shall be made at the prices indicated in the respective orders, 
minus the amount already paid out by way of indemnity. 


ARTICLE 8. ASSIGNMENT OF RENTAI 


Sinee the right to exhibit a film is granted to an exhibitor on a strictly per 
sonal basis, the assignment of any film rental by an exhibitor to a third party 
may be effected only with the specific approval of the distributor 

If an exhibitor assigns his establishment, or grants the right to operate it 
{to a third party]. he shall inform his assignee or his operator of the order by 
attaching to the deed of assignment a list indicating the films rented by him 
for said establishment and taking the names and addresses of the distributors, 
together with prices, and the privileges and time limits for exhibiting these 
films. 

In order to obtain a personal release from the order, an exhibitor shall notify 
the distributor, within 10 days from the date of the transfer or concession, b) 
registered letter, with return receipt. Failing notification to that effect within 
this period of time, the exhibitor making the assignment, or giving the concession, 
shall remain personally liable for the full execution of the order, with particular 
reference to the films remaining to be shown. 

The distributor shall notify an exhibitor or his successor—assignee or con- 
cessionaire—of his acceptance or refusal by registered letter, with return receipt, 
within 10 days from the receipt of the above notification or assigninent. If the 
distributor refuses to release the exhibitor who has made the assigument or given 
the concession, the dispute shall be brought before the Commission on Conciliation 
during the month that follows. 
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However, as a precautionary measure, a distributor is authorized to attach 
the proceeds from the sale or concession in an amount equivalent to the in- 
demnity which he may claim and to be calculated in accordance with the pro- 
visions set out in Article 13 below. 

Furthermore, in case of a distributor’s refusal, delivery must be continued 
by him until the Commission on Conciliation renders a decision, but the ex- 
hibitor and his successor remain jointly responsible for arrangements concerning 
the films which may have been delivered during that period, according to the 
“Methods of Payment” provided by Article 6 above. 


ARTICLE 9. ANNULMENT 


Besides the cases of annulment defined in other Articles of the present Con- 
ditions, especially : 
Article 6: non-payment; 
Article 7: failure to pick up, failure to deliver, failure of execution within 
fixed time limit: 
Article 11: defective projection, repeated supply of poor [defective] 
copies ; 
Article 12: cases of force majeure and of possible revision of the respec- 
tive contracts; 
partial or total annulment of orders, pending or remaining to be executed, may 
take place for the following reasons and under the following circumstances: 
Serious or Repeated Defaults.—If serious or repeated defaults occur other 
than deiined by these Rules, on either part, the defaulting party may be sum- 
moned by the injured party before the Commission on Conciliation which shali 
have full authority to annul or uphold the order. 
It may futhermore, in case of annulment as well as of upholding [of contract], 
fix the indemnity or any other compensation for damages for which the defaulting 
party is liable to the injured party. 


ARTICLE 10. DELIVERY AND RETURN OF FILMS AND ADVERTISING MATERIALS 


The films and advertising materials are delivered to the distributor at his 
headquarters or at his branch offices. Rented films and publicity materials shall 
be returned or restored to the distributor at the place of delivery, unless other- 
wise stipulated on the day following the last day of the rental, before 12 o’clock 
noon. 

Shipping Costs—Consequently, the costs of shipping the rented films or ad- 
vertising materials back and forth shall be borne exclusively by the exhibitor. 

Responsibility for Films Shipped—aAn exhibitor is, furthermore, held fully 
responsible for both rented films and rented or sold advertising materials, 
especially in case of less or damage, as of the time when he himself, his repre- 
sentative, the forwarding agent, or the carrier chosen by him or officially desig- 
nated by the distributor, as indicated in Article 4, will have taken delivery 
thereof until the time when they are returned to the distributor. 

Exceeding Time Limit for Return of Film.—If the time limit for the return 
of a film is exceeded without justification, the exhibitor is charged extra rental 
for the extra time and, in addition, if necessary, for the amount of the indemnity, 
as damages, which the distributor himself might have to pay to the customer 
who would exhibit the film afterwards. 

State and Conditioning of Films.—(a) Upon Delivery. Films are presumed to 
be delivered in good condition ; they should be placed in metal boxes and provided 
with identification and censorship tags. 

If an exhibitor complains about the state of the copy delivered to him, he 
should address his complaints, by registered letter, to the distributor, supported, 
if possible, by a sworn statement precisely indicating the defects. This state- 
ment, or registered letter, should be dispatched upon receipt of a film or, in any 
case, before it has been placed in the projection machine for the second time. 

(b) Upon Return: Films are likewise presumed to be returned by the exhibitor 
in good condition in their respective wrappings, boxes, or bags. He should 
simultaneously return the censorship certificate and, except in case of conflict, the 
identification tag. 

In case a distributor wishes to file claim relative to the returned films, he should 
address the exhibitor by registered letter, with return receipt, within 3 days, 
exclusive of Sundays and holidays, following the receipt of the copy and have a 
qualified technician establish the material condition of the respective film, in the 
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presence of the parties themselves, or represented by a member of their Union, 
before any further showing. 

In any case, the Claims Report should be filed with the Commission on Con 
ciliation in the week following the establishment of the defect. 

At any rate, a claim on the part of the distributor cannot be recognized until 
he has taken the necessary steps to properly identify the copy on which his claim 
is based: such as a distinctive and indelible mark on the copy in question, 


ARTICLE 11. USE OF FILMS AND ADVERTISING MATERIALS 


An exhibitor shall use the films and advertising materials delivered to him in 
the form and manner stipulated in the order. 

Advertising—Under no pretext may an exhibitor make changes in the adver 
tising materials delivered to him. 

He cannot use lithographic [printed] posters, or photographs, other than those 
delivered or sold to him by the distributor, save for his written authorization. 

Furthermore, he must comply, in connection with his own advertising, with 
the obligations imposed on him by the order. 

Finally, he must not engage in advertising tending to qualify [represent] a 
silent film, or the silent version of a sound film, as sound and talking picture 

Complete showing of the film.—The exhibitor shall make neither cuts of, nor 
additions to, the film proper or in the announcement of the forthcoming feature 
he must show both in their entirety as they were received by him 

The above provision does not apply to newsreels. 

In case of infraction of this rule, a distributor can forbid the showing of a 
film by way of any process to be announced by him. He can furthermore demand 
the return of a film without delay and irrespective of an indemnity not below the 
figure calculated as per the provisions of Article 13. 

Technical conditions for exhibition [projection].—(a) Projection Speed: As 
the films are recorded at the rate of 24 pictures per second which corresponds to 
a speed of 27.50 meters per minute, or 1,650 meters per hour, projection at the 
same rate of speed is necessary in order to obtain good sound, 

Should an exhibitor use a different speed which might detract from the artistic 
value of a film and, consequently, from the business reputation of a distributor, 
the latter can summon him before the Commission on Conciliation. 

The Commission may, at the request of the distributor, annul the film rentals 
which he granted to the [respective] exhibitor. Furthermore, the Commission 
may, whether these rental [contracts] are upheld or cancelle iward damages 
to the distributor. 

(b) Projection equipment and personnel: Administrative rnles must be strictly 
observed, especially the requirement that a cooling device [fan] be placed be- 
tween the light source and the film. 

Rental of a film is awarded by a distributor with the specific reservation that 
the exhibiting establishment be provided with adequate equipment and a trained 
operator so as to insure the proper projection of the film. 

An exhibitor must provide the distributor or his representative with every 
facility for examing not only the good condition of the equipment he uses but 
also the professional qualifications of his operator. 

If it should be found that the above projection requirements have not been met, 
the distributor may, by regular registered letter, with return receipt, and with 
out resorting to court or out-of-court procedure, either have the exhibition of the 
film interrupted while being shown, or have the projection of the film not yet 
shown forbidden, whether or not the film has reached his customer 

In both cases, the copies must be returned, without delay, to the distributor, 
who becomes free to make use of them [as he sees fit], and the execution [imple 
mentation] of the order shall have ceased. 

Furthermore, should the distributor not have obtained satisfaction before the 
date set for the execution of the order, the latter shall be legally annulled if 
the distributor sees fit to do so, by regular registered letter, with return receipt, 
and the exhibitor shall be liable to the distributor for an indemnity calculated 
in accordance with the provisions set out in Article 13. 

Damage.—Any copies of films, or parts thereof, destroyed, lost or stolen during 
the course of the period fixed by Article 10, during which a customer is respon 
sible for the preservation of a film, are charged to said customer, at the replace- 
ment cost. In case of damage, the cost of repairs is likewise charged to the 
customer. 

Films, or parts thereof, damaged and paid for by an exhibitor, must be re- 
turned to the distributor to be destroyed. 
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If an exhibitor so wishes, this destruction will take place in his presence. 

The above reimbursement is claimable irrespective of the rental fee and dam 
ages, especially those which the distributor himself may have to pay the custom 
er who was scheduled to next exhibit the film. 

Rented publicity materials, destroyed or rendered nonusable during the course 
of the same period, will be charged to the customer at cost price. 

The boxes and wrappings not returned together with the program materials 
will likewise be charged at cost price. 

Censorship certificates not returned together with the film will be charged to 
the customer at a price of 5 Francs each. 

In order to be able to take care of responsibilities incurring to him on account 
of the above provisions, an exhibitor must insure the films entrusted to him 
against all risks with a reputable, solvent insurance company. 

In case of disaster, a distributor is legally responsible for all losses suffered 
by an exhibitor with respect to all his rights in the amount of the insurance 
[premium], with the reservation of appeal in case of insufficiency of said 
indemnity. 

Repeated supply of bad [defective] copics.—In case a distributor delivers 
to an exhibitor, during the same year and on several occasions, visibly defective 
copies, the exhibitor may summon the distributor before the Commission on 
Conciliation. 

This Commission has full authority to examine the faulty copies and evalute 
their state of defectiveness. 

The Commission may annul or maintain the order(s) relative to the films in 
question. It may, furthermore, whether the order is maintained or annulled, 
determine, if necessary, the indemnity or other compensation due the exhibitor to 
make up for the loss sustained by him. 

Changes effected in the film by a distributor—tIf a film was rented before its 
approval by the Film Control Board, and if the Board ordered certain cuts, said 
rental shall no longer fully bind the contracting parties. 

However, if these cuts should lessen the theatrical value of the film, either by 
excessively decreasing its footage or by completely cutting out an important scene, 
an exhibitor may summon a distributor before the Commission on Conciliation 

The same shall apply in case of modification or change of the title or stars of 
the rented film. 

The Commission on Conciliation will decide whether or not, in view of cuts or 
of changes of title or artists of the film, as indicated above, the rental of the 
film should be annulled. 

Furthermore, whether the renta! is upheld or cancelled, the Commission shall 
determine, if necessary, the indemnity or other compensation due an exhibitor to 
make up the loss sustained by him. 


ARTICLE 12, CASE OF FORCE MAJEURE AND POSSIBLE REVISION OF CONTRACTS 


Force majcure.—In case of force majeure, as detined under the law, i. e., in 
case of unforesen events beyond the control of the parties and preventing 
absolutely, temporarily or permanently, the execution [implementation] of the 
order, film rental shall be legally either suspended or annulled, without 
indemnity to either party. 

Specifically, the following cases shall be considered as cases of force majeure 

(1) Lock-out of film distributors or motion picture exhibitors which might 
have been approved by the Trade Union Committee of the Association of Film 
Distributors and by the Lengue of French Movie Theatre Exchanges. 

(b) Local police intervention suspending or prohibiting public showing of 
a film for reasons exclusively attributable to the film. 

(c) Refusal of 0. k. by the Censorship Commission. 

In no way can either party suspend or annul rentals contracted for owing to 
cases of force majeure, if the underlying cause is directly or indirectly his own 
fault. 

Furthermore, in case of simple suspension of rental of a film, such suspension 
cannot exceed a maximum of 60 days. 

Upon completion of this period, said rental shall be legally annulled if deemed 
desirable by either party, by regular registered letter, with return receipt. 

Possible revision.—Revision can take place in case of events which by destroy- 
ing the stability of the agreements which were signed, aggravate the obligations 
of either party by excessive difficulties and by costs impossible to foresee at the 
time when these agreements were made. The following are potential cases for 
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revision: Increase of the existing taxes, or the levying of new taxes, on movie 
houses or on films; augmentation of the existing customs duties on films, or the 
levying of new duties thereon; restriction on the importation of foreign films; 
prohibition of capital exports. 

The party demanding revision shall summon the other party or parties before 
the Commission on Conciliation which shall decide whether the case in question 
justifies suspension, modification or annulment of the agreements. 

Furthermore, in the case of simple suspension of rental, the suspension shall 
not exceed a maximum of 60 days. 

Upon completion of this period, said rental shall be legally annulled if deemed 
desirable by either party, by recular registered letter, with return receipt 


ARTICLE 13. INDEMNITIES 





On orders which have presented shortcomings as defined by the Articles of 
these Conditions, the indemnities provided by the same Articles shall hence 
forth be stipulated in the contract, by way of fine, as follows: 

(a) If the film rental price was established at a lump sum, the indemnity 
shall be equal to this lump sum; 

(b) If the film rental price was established on a percentage basis, with 
guaranteed minimum, the indemnity shall be equal to the amount of this 
guaranteed minimum; 

(c) If the price was established at a percentage of the receipts, without 
guaranteed minimum, the indemnity shall be calculated according to the 
mean weekly net receipts of the establishment during the year preceding 
the annulled rental, or, if the exhibitor has been in business less than one 
year, on the basis of the mean weekly receipts since he first engaged in this 
business. 

ARTICLE 14. SETTLEMENT OF LEGAL CONFLICTS 


(a) Conciliation—Any conflict between an exhibitor and a distributor with 
respect to the execution or interpretation of their agreements under these Gen- 
eral Conditions shall, upon the request of the party suing, be first brought before 
the Commission on Conciliation, composed of two representatives of the Federa 
tion of Film Distributors and of two representatives of the Association of Movie 
Theatre Operations. 

The Commission on Conciliation shall summon the parties with a maximum 
of 15 days from the date of the above by registered letter mailed at least 8 days 
ir advance. 

In addition to the Commission with headquarters in Paris, a Commission on 
Conciliation operating under the same conditions as the Paris Commission can 
be set up in each regional distribution center, by agreement between the regional 
Association of Exhibitors and the Federations that are signatories to these 
Conditions. 

(b) Arbitration——The General Conditioms were modified on this point by an 
agreement signed on November 9, 1950, between the Federation of Film Dis- 
tributors and the French National Motion Picture Federation before the National 
Confederation of French Motion Pictures. 

The agreement reads as follows: 

Art. 1——-The Mixed Commission on Arbitration is composed of one representa- 
tive of the Federation with which the plaintiff's Union is affiliated, and of one 
representative of the Federation with which the defendant’s Union is affiliated 
or into which he would have been integrated if he had joined a union. 

Each Federation draws up, annually, a list of its members who might be 
appointed as arbitrators. To that effect, each regional union submits to it 
its own list of arbitrators. 

Art. 2.—The Mixed Commission is presided over by a competent individual, 
approved by both Federations, with the understanding that, if the Federations 
are unable to come to terms on the matter, the Chairman of the Mixed Commis 
sion on Arbitration would be appointed by the President of the Seine Court of 
Commerce to settle the dispute, upon application by either Federation 

The Chairman of the Mixed Commission is appointed for two years and can be 
reappointed. 

The National Confederation of French Motion Pictures acts as Secretariat 
for the Mixed Commission. 

The Commission meets in Paris. However, upon application by either party, 
it may meet in the key city of the motion picture area of that party; in such 
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case, travel expenses of the Chairman will be charged to the party who made 
the travel request. 

Art. 3.—The Chairman or the members of the Mixed Commission shall dis- 
qualify himself (themselves) voluntarily if a case involves a relative, or a 
partner, or a company in which any one of them might have a commercial 
interest. 

At any rate, the parties may submit to the Chairman of the Mixed Commis- 
sion on Arbitration a plea of disqualification on which he shall decide without 
delay. The party whose arbitrator has been disqualified shall select another 
arbitrator as per the provisions of Article 6. 


Jurisdiction 


Art. 4—The jurisdiction of the Mixed Commission extends to all disputes 
between film exhibitors and film distributors which may have been the subject 
of non-conciliation or default before inter-Union Mixed Commissions on Concilia- 
tion under the General Conditions governing the Rental of Films. 


Procedure 

Art. 5.—The party desiring to submit a dispute to the Mixed Commission shal! 
send to his Federation a petition, in quintuplicate, stating the purpose of the 
claim, the amount demanded together with the arguments supporting such claim, 
and the questions which it would like to place before the arbitrators; attaching a 
file of documents, in quintuplicate, as well as a check or money order payable to 
and covering the expenses of the National Motion Picture Confederation which 
will assume the costs involved in the arbitration proceedings. 

The case cannot be put on record until the costs have been paid. 

Art. 6.—Upon receipt of the petition, the interested Federation shall transmit 
the file to the Secretariat of the Mixed Commission, which will send each party 
the list of arbitrators made up by the respective Federations of which they are 
members, 

At the same time, the Secretariat of the Mixed Commission shall enjoin each 
party to name the arbitrator of his choice within eight days from the mailing of 
the above list. 

If the defendant does not belong to a Union, the Secretariat will send him 
the list of arbitrators made up by the signatory Federation to which he would 
belong. 

Art. 7.—Together with the list of arbitrators the Secretariat shall send the 
defendant a copy of the application for arbitration and a copy of each document 
produced by the plaintiff. It will enjoin the defendant to file with his Federation 
his own application, in quintuplicate. which should contain his defense argu- 
ments, the documents in support thereof, and the qnestions which he would like to 
place before the arbitrators. This shall be done within 15 days from the mailing 
date of the Secretariat's letter. 

The Federation of the defendant shall transmit this file to the Secretariat of 
the Mixed Commission which will send a copy thereof to the plaintiff. 

Art. 8—The Secretariat will forward a copy of the defendant's file to the 
arbitrator of each party. 

irt. 9—The Secretariat shall transmit to the Chairman the files of both plain- 
tiff and defendant and will summon both parties by registered mail at least eight 
days in advance, to appear before the Mixed Commission on Arbitration. 

The parties can be represented by a representative of their own choice pro- 
vided with a simple letter of power-of-attorney. This letter is not required for 
lawyers admitted to Courts of Commerce or for attorneys who are members of 
the Bar. They can be assisted by any counsel they may choose, even though he 
is a member of their own Union or Federation. 

Art. 10.—Unless the parties specifically stipulate to the contrary, the Mixed 
Commission shall act as arbitrator. It will consequently be excused from ob- 
serving all rules of procedure, or of any formal rules and regulations, and can pro- 
nounce judgment in equity. Its decision cannot be appealed, not even by having 
recourse to extraordinary procedure. Objection to enforcement of the arbitra- 
tor’s award shall not be a deterrent to temporary execution. 

If one of the parties intends to use the right of appeal, he should address a 
written petition to the Arbitration Commission on the date of his first appearance 
before the Board lest judgment stand without appeal. It shall be so recorded 
in the award. 

The text of this Article shall be repreduced in full in every [individual] sum- 
mons. 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES 1956 


irt. 11.—The Chairman shall confer with beth arbitrators. Judg 
rendered by vote majority. However, if both arbitrators are of ; 
pinion, the Chairman may, either uphold the view of one of them, o: 
a different opinion which shall be decisive. 

The Commission shall lay down a ruling within four weeks from the 
first] appearance of the parties. 

Liowever, in matters necessitating a more thorough examination, the Commis 
sion shall have authority, by a decision rendered at the latest upon expiration of 
this four week period, to extend this period for an additional one which may 

no way exceed eight weeks. 

irt. 122.—The award shail be signed only by the Chairman. One copy, on 
plain paper, shall be marked for each party ; and one copy, on fee-stamped paper 
shall be retained by the Secretariat for deposit with the Clerk by order of the 
arty applying for a delay of the enforcement. 

- The Secretariat shall retain one copy for the purpose of establishing legal 
dossier. 

irt. 13.—In case the defendant fails to designate an arbitrator within the 
period defined by Article 6, an arbitrator shall be appointed for him, officially, by 
the Chairman of the Federation to which he belongs; in this case the right 
appeal shall be a compulsory reservation 

The fees of the officially appointed arbitrator shall be included in the costs 


Costs and fees 

irt. 14.—The costs shall be fixed every year by an exchange of letters between 
the Chairmen of the two Federations. 

For 1950, the costs have been fixed at 5,000 Francs per case. 

The award shall specify the allocation of these costs, 

In addition to the indicated fixed costs, the award shall specify the additional! 
costs which may have been advanced by the plaintiff, in order to determine their 
distribution. 

Each party shall pay the fee of the arbitrator chosen by him. The amount 
and distribution of the Chairman’s fees shall be indicated in the award, and 
they shall be guaranteed by the Federations signing this document, as specified 
in the award. 


ARTICLE 15. EFFECTIVENESS OF THE GENERAL CONDITIONS 


The present General Conditions relative to the rental of films are applicable 
|shall enter into effect] as of July 1, 1935. 


(2) 
ITALY 
RENTAL OF FILMS——CONDITIONS AND PERCENTAGES 


According to the Degree of August 26, 1952, Italian films may be rented under 
the following conditions: 


(a) By way of lump sum [as per contract] ; 
(6b) By way of lump sum, on condition ; 


This system works as follows: a distributor makes a contract with an exhibitor 
turning over to him all or part of his proceeds for the year in a lump sum, on 
condition, at a rate of 30 percent (25 percent, if the respective exhibitor takes 
in less than 30,000 liras a day). 

The exhibitor programs these films at his discretion (for as many days as 
he deems desirable) and pays for each film the lump sum that had been agreed 
upon. However, he must submit to the distributor the vouchers showing the 
money taken in for all films. As soon as his contract expires, if the receipts for 
all films total, at a rate of 25 percent or 30 percent, a sum higher than that which 
he had paid by way of lump sum, the exhibitor shall pay the difference to the 
distributor. 


(c) On a percentage basis, for which there are general rules which, how 
ever, present rather variable modes of application : 


In fact, as regards, especially, rental on a percentage basis, which is par 
ticularly interesting when compared with the French system, a distributor is 


entitled to calculate that one-fourth of his films on hand may be rented out for 
a higher percentage, which may go up to 30 percent of the additional intake from 
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a film as compared with the average receipts of the movie theater, when the addi- 
tional intake exceeds 100 percent of its average receipts. 

When this increase is less than 100 percent, the additional intake may be 
used for increasing the percentage up to 20 percent. 

This system may be replaced by an outright rental at 50 percent which is 
applicable, besides, to three Italian films, to be added to the above extra one- 
fourth. 

In other words, an Italian distributor who wants to distribute 20 films in 
1953, will be able to do so under the following conditions : 

Five films at up to 50 percent of the net receipts, or in accordance with 
the above mentioned additional percentage system ; 

Three Italian films at up to 50 percent of the net receipts; 

‘Twelve films at up to 40 percent. 

It will be useful to take a quick look at what this additional percentage system 
means: 

Supposing that the extra film included in the above authorized one-fourth has 
brought in double the intake of the average receipts of the theater, or a net of 
two million liras. Under these circumstances the distributor would be paid: 


Liraa 
ap perce. Gr Zeewere mee... a ee. Si cn S800, 000 
ee OO: (ar Oe ON oo oa tes wee ooo 300, OOO 


EI ok i Ne TEs SEs ea 1, 100, 000 


which would, in effect, represent a 55 percent rental. 
If the film fails to make 2 million liras but only, let us say, 1.5 million liras, 
the respective distributor would receive : 


Liras 
40 percent of 1,500,000____________- i laa ale 600, 000 
plus an additional 20 percent of the excess________________ 100, 000 


t a — 


ae eae ca pe a cae ke a 700, 000 


In this case the rental would come to 46.66 percent. 

Thus a progressive percentage scale according to intake has been obtained 
which in the end will lead to higher distributing fee collections than in 
France. n 

The 3 Italian films added to the above one-fourth may be rented at 50 percent of 
the gross receipts. 


(3) 
BELGIUM 
CONVENTION GOVERNING THE RENTAL OF FILMS 


The Belgium Board of Motion Pictures (C. 8. B. C.), as represented by Messrs. 
Paulus and Bourland, and the Belgian Association of Film Exhibitors 
(A. D. T. C. B.), as represented by Messrs. Dutillieu and Toussaint, have made 
the following agreement: 

The purpose of these Rules is to govern the rental of films, all general or special 
conditions figuring in the contracts being lawful insofar as they do not depart 
from the provisions set out below : 


\RTICLE I. FIRST RUN THEATRES IN BRUSSELS, ANTWERP, LIEGE, GAND, AND CHARLEROI 


For each theatre in the cities, essential minimum receipts shall be established. 

These essential minimum receipts shall be the total of the number of seats 
times a coefficient between 50 and 100, which coefficient is to be individually 
determined in the case of each theatre. (The number of seats will be rounded 
to the nearest 100). 

No percentage in excess of 40 percent shall be applied to the essential minimum 
receipts. 

The percentage in excess of these net essential minimum per week receipts shall 
not exceed 50 percent. 

By mutual agreement, this formula shall be applied to all principal provincial 
towns as well as to the cities of Courtrai, Malines, Ostende, Tournai and Verviers. 
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ARTICLE 2. PERCENTAGES APPLICABLE TO OTHER THAN FIRST RUN THEATRES IN 
BRUSSELS, ANTWERP, LIEGE, GAND AND CHARLEROI 


For all other theatres in Belgium, films shall be rented in accordance with the 
maximum percentages scheduled in the table below. 

The net per-week receipts shall determine the applicable per-program percent 
age rate, and as soon as the net receipts have been established, the percentage 
thus determined shall be applied to the net receipts produced by each program 

If the net weekly receipts do not exceed 


Fr5,000 
Fr10,000__. 
Fr15,000 
Fr20,000__ 
Fr30,000_...---- 


uf seicagae ake aay Seale Ree ee 


percent maximuin, 
percent maximum 
percent maximum 
percent maximum 
percent maximum 
F'r40,000__——_ percent maximum 
Fr60,000 Seucnaatiea percent maximum 
ican incinstartaidmeershtininiin 42 percent maximum 
Fr100,000 acidic #3 percent maximum 
Over Fr100,000_- al 1 percent maximum 


ae Ae ve 
~i1 vu 


oo 
— 


ARTICLE 3. CONDITIONS FOR RENTAL OF EXCEPTIONAL FILMS 


‘A) Rules Governing Films Distributed Through the Members of the Americ: 
Section of the Belgian Board of Motion Pictures 


The films classified as exceptional by the Mixed Arbitration Commission, which 
was established by that Section and the A. D. T. C. B., may be rented out in 
accordance with the conditions stipulated below : 

(a) First-run theatres —A maximum rate of 40 percent may be applied to the 
essential minimum receipts. 

As to the net receipts in excess of the so-called essential minimum receipts, 
distributor and exhibitor are free to depart from these Rules and to adopt a 
rate not exceeding 60%. 

(b) Other theatres.—As regards a certain portion of receipts, which portion 
shall be agreed upon by the distributor and exhibitor and included in the con 
tract (such portion being in principle the average net receipts of the theatre) 
the rental rate shall not exceed that rate established by these Rules. 

For the net receipts in excess of the above portion, the distributor and e 
hibitor are free to depart from these Rules and to adopt a rate not execeding 
55 percent. 

If the exhibitor exhibits during a week two programs one of which includes 
an exceptional film, the receipts from the two progratus shall not be pooled 
to determine the rate. 

The average receipts included in the contract for the exceptional film shall 
alone be pooled with the receipts of the other program. 


(B) Films Distributed Through the Other Members of the Belgian Board of 
Motion Pictures 


Any film which draws an attendance 50% higher than the average attendance 
for one of the periods mentioned below may be rented under the provisions 
of paragraph A of the present Article. 

By agreement between distributor and exhibitor, the average attendance 
to be used as a basis to determine the exceptional quality of a film shall be 
taken as that of the corresponding peried of the year preceding that of the 
exhibition of said film. 

The statistics of the Belgian Board of Motion Pictures shall be used for 
that purpose. If they are challenged by the exhibitor, the latter shall be re- 
quired to furnish proof of the actual number of patrons to be included in the 
contract. 


~ 
_ 


A 


 —_ 
: 


ARTICLE 4. OTHER FILMS GOVERNED BY RULES FOR EXCEPTIONAL FILMS 


re & BS mut 


. All the films giving the illusion or effect of panoramic relief and all similar 
films, produced and shown by special methods, without prejudice to any other 
method not in present use which will be accepted by common agreement by the 


75964—56——_-) 
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signatories to these Rules. As an example, stereoscopic films in cinemuascoy. 
may fall under the provisions for exceptional films under paragraph A of Artick 
3 of these Rules, without previous qualification by the Mixed Arbitration Com 
mission for Exceptional Films; it shall not be necessary that the attendance 
exceed by 50% the average specified under paragraph B of the same Article. 


ARTICLE 5. FLEXIBILITY OF RATE SCHEDULES 


When the application of the rate corresponding to a particular receipt, in rela 
tion to the sum produced by the application of the nearest inferior rate to the 
maximum receipt, results in an increase in the amount due to the distributor i: 
excess of the difference between the two above mentioned receipts, such an 
increase is reduced by an amount equal to said difference. 


ARTICLE 6. GUARANTEED MINIMUM AND SECURITY 


The guaranteed minima are abolished. 

However, the theatres showing 35mm films shall produce «a minimum of be 
tween 1,000 and 1,500 frs for black and white films and of between 1,500 and 
2.000 frs for films in color. 

In connection with the theatres showing 16mm films, the minimum amount 
per program shall be established as follows for the first such theatre: 

(a) In towns of less than 2,000 inhabitants: 


For a program in black and white_____~_ -—=--—-, 100 to I, 000 Fra 
For a program in color___-—---~ a een taeda 1, 250 Frs 


(b) In cities of more than 2,000 inhabitants: 
For a program in black and white_-_.-_____-_ 1, 000 Frs. 
Pe ie OI ON ceueccruec 1, 250 Frs 

For the two above categories there shall be a minimum increase of 250 Francs 
per point of supplementary projection without limitation. It is expressly 
understood that the most important city shall be used as a reference point for 
determining the basic rate to be applied. 

On the other hand, the distributor may specify that the exhibitor shall de 
posit as security, before taking delivery of the film, a sum not exceeding 25 
percent of the average weekly receipts of the theatre, computed on the basis 
of the average net receipts of the preceding year. 

If the amount due to the distributor for the rental of the film or films exceeds 
the sum deposited as security, the exhibitor shall immediately pay the differ- 
ence. If the amount due to the distributor for the rental of the film or films 
is less than the sum deposited as security, the distributor shall immediately 
return the difference. 

It is understood that the sum deposited as security shall apply to a film or a 
program and cannot be used to settle a debt unrelated to the film or program 
in question. 

ARTICLE 7. BLIND BOOKING 


An exhibitor may not refuse more than 20% of the films contracted for in this 
manner. 

This condition shall not apply when the selection of films was made by the 
exhibitor during the production (of the films). 

It is understood that the films which, before the execution of the contract, 
have been previewed or exhibited in Brussels cannot be considered as contracted 
for in blind; the same applies to agreements entered into after a private showing. 

In the event that a group of films would include films already exhibited, 
viewed or selected, the rejection clause shall apply only to films which have 
been neither exhibited, nor viewed, nor selected. 

The exhibitor cannot refuse a film contracted for in blind more than thirty 
days after its first exhibition in Brussels. 


ARTICLE 8. RENTAL OF THEATRES 


By agreement with the exhibitor, the distributor has an option to rent the 
exhibitor’s theatre for the purpose of exhibiting one or more specified films. 

The distributor who makes use of such an option shall pay the exhibitor for 
the use of the theatre and its equipment, for use of the staff and for any costs 
and expenses relating to the operation of the theatre. The total of such pay- 
nent cannot be less than the net average receipts of the theatre during the 
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preceding year or during the trimester of the preceding year which corresponds 


to the rental period, minus the average rental paid for films during the year 
or trimester under consideration; such amount to be computed for a period 
equal to that of the rental period. 

The net average receipts of the theatre and the average paid for the rental 
of films which are to be used as a basis for the determination of the minimum 
amount to be paid to the exhibitor are understood as being applicable to a 
normal operation (with normal operating costs). They will be increased, as 
the case may be, proportionate to the number of extra showings and to the 
eventual increase of admission prices. 

This Article shall apply only to films distributed through the American Section 
of the Belgian Board of Motion Pictures. 


ARTICLE 9. ADMISSION PRICES 


The minimum admission prices are determined by mutual agreement between 
the contracting parties. 
Notwithstanding any previous agreement between distributors and exhibitors 
the parties decide to apply the following rates: 
First category 
First-run and specialized theatres in the main cities: 
Brussels (downtown) — hedithodnioliss dni _ from 15 to 30 Frs 
Brussels (Porte de Namur) -_-- ......_. from 15 to 25 Fra. 
Antwerp, Gand. -_- ~~. ; sil . from 18 to 25 Frs. 
Liege___- ’ ; on . from 15 to 25 Frs. 


The theatres with a second gallery or a second balcony may, in downtown 
Brussels, Gand and Liege reduce the price fron: 15 to 12 Frs; in Brussels (Ports 
de Namur), from 15 to 10 Frs. 


Second Category 


(a) Second-run theatres in the main cities: Brussels, Antwerp, Gand, Liege. 

(b) First-run theatres in the important cities and principal towns provincial : 
Alost, Arlon, Blankenberghe, Boom, Bruges, Charleroi, Courtrari, Dinant, Furnes, 
Haselt, Jambes, Knocke, La Louviére, La Panne, Le Zoute, Lierre, Louvian, 
Malines, Mons, Mouscron, Namur, Ostende, Roulers, St-Nicolas Waas, Toumal, 
Turnhout, Verviers, from 10 to 20 Frs or a single price of 15 Frs. 


Third Category 


(a) Third-run theatres in the main cities: Brussels, Antwerp, Gand, Liege. 

(b) Theatres in the suburbs of the main cities : 

Brussels: Anderlecht, Audergem, Boitsfort, Etterbeek, Evere, Forest, 
Gan shoren, Ixelles, Jette, Laeken, Molenbeck, St-Gilles, St-Josse, Schaer 
beek, Stockel, Uccle, Watermael, Woluwe-St-Lambert, Woluwe-St-Pierre. 

Antwerp: Berchem, Bogerhout, Deurne, Eekeren, Hoboken, Marxem, 
Moortsel, Wilryek. 

Liege: Fléron, Herstal, Jemeppe-s-M., Ougrée, Seraing. 

Gand : Gentbrugzge, Ledeberg, Mont-St-Amand. 

(c) First-run theatres in certain important areas: Aerschot, Andenne, Ber- 
laer, Beveren-Waes, Boussu, Brasschaet, Contich, Cuesmes, Dour, Duffel, Eeklo, 
Frameries, Genck-Waterschei, Genck-Winterslag, Gheel, Gilly, Hal, Hannut, 
Hérenthals, Huy, Isegem, Jemappes, Kapellen, Lede, Marche-en-Famenne, Menin, 
Montigny-sur-Sambre, Neufchateau, Niel, Nieuport, Nivelles, Renaix, St-Trend, 
Spa, Stekene, Termonde, Tirelemont, Tongres, Vilvorde, Visé, Waremme, Wavre, 
Willebroeck, from 8 to 15 Frs or from 10 to 12 Frs or a single price of 12 Frs. 


Fourth Category 


(a) Theatres of all the other towns not mentioned above. 

(b) Second-run theatres in important towns and principal provincial towns. 

(c) Second-run theatres in certain important areas and theatres specializing 
in older films in main cities and their suburbs. 

(d) Theatres specializing in Newsreels : from 7 to 10 Frs. 


GENERAL PROVISIONS 


(a) The number of seats allocated for minimum admission price in each 
category shall not exceed one-fifth of the total number of seats. 
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(b) On the other hand it is advised, for the purpose of a fair distribution of 
seats, taking into account the layout of the theatre, that medium and maximum 
priced seats shall each comprise two-fifths of the total number of seats. 

If there is a stage show in addition to the film program, there shall be a mini- 
mum extra charge of 3 Frs on the minimum priced seats and of 5 Frs on all 
other seats. 

(c) Theatres exhibiting before 1:30 p. m. may charge a single admission price 
until 1:30 p. m.; such price, however, cannot be less than the minimum price in 
the category. 

(d) The prices specified in these classifications shall constitute the minimum 
prices to be observed ; higher prices may be applied by common agreement between 
the exhibitor and distributor. 

(e) A program, according to the provisions of paragraph 5 of Article 12, of 
more than average length, i. e., between 3,600 and 4,200 meters, may warrant a 
25 percent price increase; when a film exceeds the length of 4,200 meters, the 
[price] increase may run as high as 50 percent. 

(f) The provisions of the above paragraph shall apply only upen arbitration 
awarded by the Mixed Commission under Article 3 with respect to films distrib 
uted by firms affiliated with the American Section of the C. 8. B. C. Another 
Commission shall be established to deal with films distributed through other 
channels. 

(g) Any application for changes in classification or arbitration shall be sub 
mitted to the A. D. T. C. B. In case of non-meimbership in A. D. T. C. B., these 
applications shall be submitted to either contracting party. Such cases shall 
be decided by a Mixed Commission of four members, two of whom shall be 
appointed by each of the signatories or the negotiators of this Agreement. 

(h) Any exhibitor who increases the price of admission price shall advise the 
parties or, in exceptional cases, the distributor immediately concerned. 

(i) Rental agreements between distributor and exhibitor shall stipulate the 
admission prices effective in the theater in question. 


ARTICLE 10. ADVERTISING 


The distributor shall advertise his films at his own expense as he may deem 
advisable, but any remittance from the distributor to the exhibitor for the 
purpose of advertising or otherwise, whether direct or indirect, is forbidden 
particularly if it results in reducing the amount due him. 


ARTICLE 11. REDUCTIONS ON ADMISSION PRICES 


According to an agreement between the C. 8. B. C. and the A. D. T. C. B. within 
the Superior Council of Motion Pictures, the only permissible reductions are 
made in favor of children, members of the Armed Forces, and those who have 
cooperated with the exhibitor in displaying his advertising posters. 


ARTICLE 12. DEFINITION OF A COMPLETE PROGRAM 


A complete program shall comprise between 3,200 and 3,500 meters of 35mm 
film, exclusive of newsreels. However, in the case of a program made up 
entirely of 16mm film, the amount of film shall be proportionate. A maximum 
allowance of 10 percent is granted and cannot be exceeded under any circum- 
stance. 

On the other hand, the second film which may be shown in the same program 
as a supplement cannot receive advertising equal to that of the feature film 
unless otherwise specified in an exceptional case by the Superior Council of 
Motion. Pictures. 

Advertising “two geature films” in the same program is strictly forbidden, 
unless such program qualifies in the provisions of the preceding paragraph. 

If the distributor is not in a position to deliver the complete program, the ex- 
hibitor is entitled to a decrease in the percentage rate agreed upon of no more 
than 5 percent. 

A full-length film, not accompanied by shorts, may be considered as a complete 
program. However, a full-length film may be supplemented by another film 
occupying one reel. 

Finally, it is strictly forbidden to exhibit two feature films in the same program, 
since the concept of a complete program is not only applicable to the rental regu- 


lations but is the fundamental criteria for the prevention of unfair competition 
and fraud. 
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ARTICLE 13. LIMITATION OF NUMBER OF PROGRAMS PER WEEK 


The exhibition of one or more programs per week is defined under the agree 
ment concluded bewteen the C. S. B. C. and the A. D. T. C. B. within the Superior 
Council of Motion Pictures. 

Exemptions to this provision may be granted exclusively by the Commission 
on Multiple Programs established by the Superior Council of Motion Pictures. 


ARTICLE 14. CONTROL OF RECEIPTS 


Exhibitors are required : 

1. To use for each program a different series of tickets if they exhibit more 
than one program per week in their theatre. Mention of this shall expressiy 
be made by the distributor in the contract. 

2. To give to each spectator a ticket the price of which will be the amount 
actually received including, if any, the reservation charge if it exceeds one franc 

3. To utilize tickets with an official seal and consecutively numbered. Other 
wise tickets shall only be issued by special printers, qualified under 31-12-LiMy, 
and approved of by the C. S. B. C., and stamped with the latter’s seal. 

{. To keep a daily record, in ink, on Form 713 which is distributed either by 
the official services or by the C. 8S. B. C. or the A. D. T. C. B. If the official 
services do not require such form, C. 8. B. C. and A. D. T. C. B. formally undertake 
to deliver a single form per theatre, the used form being returned in exchange 
for a blank one. 

On the other hand, the Joint Commission for Discipline and the Appeals Com- 
mission established by C. S. B. C. and A. ID. T. C. B., shall curb fraudulent actions 
by the exhibitors without prejudice to damages which might be claimed by the 
injured exhibitor or by the C. S. B. C. acting on the latter's behalf. 


ARTICLE 15. LISTING OF FRAUDULENT ACTIONS 


For all the cases specified by the regulations of the Superior Council of Motion 
Pictures, the exhibitors will have their name and that of their theatre published 
under a list of discrepancies issued by a joint Commission created by C. 8. B. C. 
and A. D. T. C. B. 

However, such exhibitor shall be previously invited to submit to the Com- 
mission any documents which would permit a fair ruling. 

The ruling of such Commission will not be subject to appeal. 


ARTICLE 16. SPECIAL PROVISIONS 


(a) Throughout this agreement, “net receipts” shall mean gross receipts from 
tickets sold less entertainment tax and copyright fee. 

(b) This agreement shall not apply to newsreels as regards the length and 
conditions. 

(c) Agreements concluded between May 1, 1953, and January 14, 1954, shall 
be executed without change. 

(d) Any dispute concerning the interpretation of a provision of this agree- 
ment shall be submitted to a commission composed of an equal number of dele- 
gates appointed by both parties, preferably negotiators who haveera good under- 
standing of the spirit of this agreement. 

(e) Any dispute concerning the implementation of this agreement shall be 
submitted to the Mixed Council of Conciliation and Arbitration established by 
C.S. B. C. and A. D. T. C. B. 

(f) Any exhibitor charged with nonobservance of this agreement may be 
brought before the Mixed Commission for Discipline established by C. S. B. C 
and A. D. T. C. B. 


ARTICLE 17. DPURATION OF THE AGREEMENT 


This agreement shall come into force on January 15, 1954, and remain so 
until April 30, 1956. 

If neither party denounces it as of March 1, 1956, it shall automatically be 
extended for two years. 

Each party reserves the right to solicit revision of one or more provisions of 
this agreement if a new factor which might alter the internal economy comes 
into play during its implementation. 

BrusseE ts, January 15, 1954. 
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SPECIAL RULES APPLICABLE TO EXHIBITOR MEMBERS OF A. D. T. C. B. 


The Belgian Board of Motion Pictures, as represented by Messrs. Paulus and 
Bourland, and the Belgian Association of Film Exhibitors, as represented by 
Messrs. Dutillieu and Toussaint, have agreed to the following: 


1. FIRST-RUN THEATRES IN BRUSSELS, ANTWERP, GAND, LIEGE AND CHARLEROI. 


The coefficient for determining the essential minimum receipts shall range 
from a minimum of 52.5 to a maximum of 105. 

The maximum rental rate applicable to such essential minimum receipts shall 
not exceed 39 percent. 

By common agreement, such formula shall be applicable to all the principal 
provincial towns as well as to the towns of Courtrai, Malines, Ostende, Tournai 
and Verviers. 


2. PERCENTAGE APPLICABLE TO OTHER THAN FIRST-RUN THEATRES IN BRUSSELS, 
ANTWERP, LIEGE, GAND AND CHARLEROI. 


Films shall be rented according to the maximum percentage schedule below: 

The net weekly receipts shall determine the percentage rate applicable for 
each program. The appropriate percentage shall be applied to the net receipts 
for each program as follows: 

If the net weekly receipts do not exceed : 


lcci ihc adh stain bnccisiphinted-cigligesicippe incaagpe 29 percent maximum. 

id tinct ctididlnati aha saeeiiciniadianceenionnnmete 31 percent maximum on the total. 
a a ieee aie 32 percent maximum on the total. 
a. icine 34 percent maximum on the total. 
le 36 percent maximum on the total. 
a chain dirninanie 37 percent maximum on the total. 
Saha esac Stacia cad chaadncecntoitiba casein 39 percent maximum on the total. 
i al clic 41 percent maximum on the total. 
aati 0h sailadeadabediclicinssdindinemaseniitile eet 42 percent maximum on the total. 
a 44 percent maximum on the total. 
iittala 45 percent maximum on the total. 


8. RULES APPLICABLE TO EXCEPTIONAL FILMS. 


Exclusive showing: A rate of 39% maximum may be applied to the essential 
minimum receipts. 
4. SCOPE OF APPLICATION. 


All the other Articles of the Agreement concluded today between the parties 
remain applicable. 

These Rules concern exclusively the exhibitor members of the A. D. T. C. B. 
or members of the “Exhibition” Branch of the Board of Motion Pictures. 

Any exhibitor who has not complied with these rules shall be summoned be- 
fore the Chiefs of the first contracting party, meeting as a Board of Discipline. 


5. TERM OF AGREEMENT. 


This Agreement shall come into force on January 15, 1954, subject to the 
provisions of Article 17 of the General Agreement signed today between the 
two undersigned parties. 

BRUSSELS, January 15, 1954: 

MINISTRY OF Economic AFFAIRS, 
August 12, 1955. 


MINISTERIAL DECREE OF THE BELGIAN GOVERNMENT GOVERNING THE RENTAL OF 
FILMS 


The Minister for Economie Affairs, 

Considering the Law-Decree of January 22, 1945 concerning the prosecution 
of infractions to the regulations governing the national supply, as modified 
and completed by the Law-Decrees of May 7, 1945, May 14 and 18, June 7 and 
29, 1946 and by the Law of February 14, 1948; 

Considering the Advice of the National Council (Conseil d’Etat), 
Decides: 
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irticle 1—Rental price of films exhibited in motion picture theatres sh 
not exceed, for each complete program, the following percentage of net weekly 
eceipts : 


30 percent when below 5,000 Frs, 

32 percent when between 5,001 and 10,000 Frs, 
33 percent when between 10,001 and 15,000 Frs, 
35 percent when between 15,001 and 20,000 Frs, 
37 percent when between 20,001 and 30,000 Frs, 
38 percent when between 30,001 and 40,000 Frs, 
40 percent when between 40,001 and 60,000 Frs, 
42 percent when between 60,001 and 80,000 Frs, 
43 percent when between 80,001 and 100,000 Frs, 
45 percent when above 100,000 Frs 


A complete program shall be understood as the exhibition of films—excluding 
newsreels—of between 3,200 and 3,850 m. for 35 mm. films and of between 1,2S0 
and 1,540 m. for 16 mm. films. 

Net receipts shall mean gross receipts derived from the sale of admission 
tickets, less entertainment taxes and copyright fees 

Article 2.—Notwithstanding the provisions of Article 1 above, rental price 
of films exhibited in first run theatres, recognized as such by the Minister for 
Economic Affairs: in Brussels, Antwerp, Liege, Gand and Charleroi; in Bruges, 
Hasselt, Mons, Namur, Arlon, Courtrai, Malines, Ostende, Tournai and Verviers, 
shall not exceed, for each complete program, the following amounts: Ist 40 
percent of net essential minimum weekly receipts; 2nd 50 percent of net weekly 
receipts in excess of net essential receipts. 

Net essential minimum receipts shall be computed by multiplying the number 
of seats of a motion picture theatre by a percentage determined in each case 
hy the Minister for Economic Affairs. 

Article 3.—Notwithstanding the provisions of Articles 1 and 2 above, rental 
price of exceptional films shall not exceed the following amounts: 

I.-In first run theatres: 

(a) 40 percent of net essential minimum weekly receipts; 

(b) 60 percent of net weekly receipts in excess of net essential re- 
ceipts. 

I1.—In other theatres: 

(a) The percentage indicated under Article 1, as applied to the average 
net, weekly receipts of the preceding year or of the quarter of the pre- 
ceding year which corresponds to the period when the film is exhibited. 

(b) 55% of the net weekly receipts in excess of such amount. 

Exceptional films shall include in addition to films produced and exhibited 
according to special methods of cinemascope, stereoscope and vistavision, the 
films recognized as such by the Minister for Economic Affairs, when three of the 
four following criteria are applicable to them: 

(1) Exceptional value of the screen script; 

(2) Exceptional value of the production ; 

(3) Exceptional value of interpretatio: 

(4) Commercial return assumed to be exceptional. 

Article 4—The amount required by the distributor as minimum rental fee shall 
not exceed, for each complete program : 


for 35 mm. films: 


in black and white___________~_- ; i 1,500 Frs. 

in color ........ a ee : " 2, OOO F rs. 
for 16 mm. films: 

in black and white_____-__-_- a ee _ 1,000 Frs. 

a i _— . ; tite 1, 250 Frs. 












In the event there are several exhibition locations, 250 Frs. are charged extra 
for each location. 

irticle 5—The security required from the exhibitor by the distributor prior to 
delivery of the films as a guarantee for the payment of the rental fee shall not 
exceed 25% of the average weekly receipts of the theatre, as computed on the 
basis of the average net weekly receipts of the previous year 

Article 6.—-Any infraction of the provisions of this Law shall be investigated, 
verified. prosecuted and punished in accordance with the provisions of Chapters 
II and III of the Law-Decree of January 22, 1945 concerning the prosecution of 
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infractions of the regulations governing the national supply, as modified and 
completed by the Law-Decrees of May 7, 1945, May 14 amd 18, June 7 and 29, 1946 
and by the Law of February 14, 1948. 

Article 7.—This Decree shall come into effect the day of its publication in the 
*“Moniteur Belge” and shall be operative until April 30, 1956. 

DRUSSELS, August 12, 1955. 

J. REY 
(4) 


THE NETHERLANDS 


NEDERLANDSCHE Broscoop-BoNp, AMSTERDAM, GENERAL CONDITIONS RELATIVE TO 
THE DISTRIBUTION AND RENTAL OF FILMS 


DEFINITION 

irticle 1 

Distribution and Rental of Films mean the assignment and acquisition of the 
right to exhibit, in conformity with the provisions of the Copyright Act of 1912, 
one or more films in one or more specified places in The Netherlands, during a 
given period and at a fixed price (later called “Copyright Fee’), together with 
the right to make use of the materials accompanying such filmm(s), such as, 
especially : reel(s), phonograph record(s),' advertising materials, ete. 


GENERAL STIPULATION 
Article 2 

All conditions relating to matters covered in Article 1 of these General Condi- 
tions shall at all times be made by way of a contract observing the stipulations of 
the present Conditions save for instances in which these Conditions authorize 
waiver thereof ; stipulations of these Conditions shall figure in these contracts in 
cextenso, 

If these contracts contain, in addition to the provisions of the present Condi- 
tions, other special stipulations, the latter shall be printed in ink of a different 
color or legibly written either by machine or by hand. 

Any person taking a film on rental is prohibited from subleasing it or assigning 
its use to a third party. 

WEEK OF EXHIBITION 
Article 3 

Unless otherwise stipulated, an exhibition week shall at all times begin on a 
Friday and end on the following Thursday. 

All conditions relating to matters covered in Article 1 of the present General 
Conditions shall be assumed to have been made for a single week of exhibition 
per film together with accessories, unless otherwise agreed. 


LOCATION OF EXHIBITION 
Article 4 

The person taking films on rental may exhibit them only in the theatre and for 
the address specified in the contract. 

If the contract makes no provision in this respect, exhibition may take place 
only in one of the theatres which the exhibitor can use freely in the locality to 
which the contract refers. 

RIGHT OF EXHIBITION 
Article 6 

Unless otherwise stipulated, the distributor shall guarantee the exhibitor that, 
as long as the film is shown, according to the provisions of the contract in question, 
in the theater and for the address specified in Article 4 of the present Conditions, 
this film will be exhibited only in the same place and at the same theatre and same 
address. 

COPYRIGHT FEE 
Article 6 

Irrespective of how the copyright fee was fixed in the contract (for example, 
for a fixed amount per exhibition week, by a part of the receipts with or without 
guaranteed minimum, ete.), the bonus for the use of the reels, possibly with the 
accompanying phonograph record,’ shall at all times, in view of the stamp tax 


*Probably “recordings, tape and other’’.— Translator. 
5 See Art. 1, footnote. 
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due, be assumed to be one-half cent per meter of film ; on the other hand, if a bonus 
is stipulated in the contract for the use of the advertising materials, etc., accom 
panying the film, this bonus shall at all times be mentioned separately in the 
contract. 

DUTIES OF THE DISTRIBUTOR 
irticle 7 

Distributor is held to supply all materials specified in Article 1 of the present 
Conditions, which accompany the film(s) in question, by shipping said material 
in due time as provided by Article 23 of the present Conditions. 

If Distributor fails to supply the material, or if he fails to supply it on time, he 
< held to pay Exhibitor the full amount of the copyright free, irrespective of 
Exhibitor’s right to damages. 

However, Distributor is not held responsible for delays or mistakes in shipment 
which are the fault of the forwarding agent [or carrier]. 

Save for provision to the contrary, Distributor shall be required, with respect 
to Exhibitor, to wait at least 10 months from the date on which the films were 
placed on exhibition in the theatre of Exhibitor, before distributing (in the sens: 
of Article 1 of the present Conditions), selling. or assigning these films in the 
Exhibitor’s place of residence, to schools, movie houses, organizations, associa 
tions, or individuals not members of the Federation, unless they are films which 
are provided for in Paragraph 2, Article 1, 2nd, of the Motion Picture Act. 


DUTIES OF THE EXHIBITOR 
irticle & 

Exhibitor is held to pay in fall the copyright fee, as agreed, and the bonus, 
as agreed, for the use of the advertising materials, etc., even if he exhibits a 
smaller quantity than had been agreed or if he does not exhibit at all, irrespec- 
tive of the stipulations of Article 24 of the present Conditions. 

Exhibitor is held to refrain from advertising a film rented by him in the 
place, or places, in which he will exhibit this film, as long as others, also exhibi- 
tors, are entitled to exhibit it ahead of him. 


PAYMENT OF COPYRIGHT FEES, ETC. 
Article 9 


The copyright fee and the bonus for the use of the advertising materials, etc., 
shall be paid before Wednesday of the exhibition week, or at the latest on Wednes 
day of the week scheduled for the exhibition of the film(s) ; i. e., the total of both 
sums must be in the hands of Distributor before that Wednesday, or on Wednes- 
day itself by noon at the latest. 

When the copyright fee constitutes a part of the receipts with guarantee, the 
guaranteed amount shall be regarded as copyright fee in the sense of the stipu- 
lations of Paragraph 1 above. 

When it has been agreed that payment shall be made in instalments (payment 
on account), the week on which payment is due shall be regarded as exhibition 
week in view of the stipulation of Paragraph 1 above. 

When the copyright fee figures as part of the receipts, with or without guar- 
antee, Distributor shall have the right to check, either personally or through a 
representative, on Exhibitors’ receipts; at the time of verification, Exhibitor 
must submit all documents pertaining to the receipts for each exhibition. 

When, as stipulated in the foregoing paragraph, the copyright fee constitutes 
a percentage of the receipts, with or without guarantee, Distributor should re- 
ceive, at the latest on the Monday following each week during which the 
tilm(s) has (have) been exhibited, a detailed statement signed by Exhibitor; the 
provisions of paragraph 2 then become applicable with respect to Exhibitor's 
share in the receipts for that week, save for payment to be made on Tuesday 
following said Monday. 


COMPLAINTS FILED WITH THE COMMISSION IN CHARGE OF DERTS RESULTING FROM 
THE RENTAL OF FILMS 
Article 10 


f within the stipulated period Distributor is not in possession of the amount 
due under the provisions of Article 9 of the present Conditions, or of the detailed 
statement mentioned in the same Article, he shall have the right to file complaint 
with the Commission in Charge of Debts Resulting from the Rental of Films, 
provided that this complaint : 
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(a) Refers exclusively to non-payment of the amount due and/or failure to 
present the statement referred to; and, that it 

(b) Be in the Commission’s possession before 9 a. m. on Thursday following 
the Wednesday mentioned in the preceding Article. 

Before 6 p. m. of that same Thursday, the Commission shall advise Exhibitor 
in question of the complaint filed against him and shall summon him to out-of- 
court settlement of the complaint within three days following this notification, 
by paying the amount due and/or presenting the detailed statement. 

Exhibitor must advise the Commission immediately, by telegram or letter, as 
to compliance with the summons. 


PROTECTIVE BOYCOTT 

Article 11 

When Exhibitor receives the summons mentioned in Article 10 of the present 
Conditions and is of the opinion that he does not have to comply with Dis- 
tributor’s demands, or for other reasons sees cause for dispute in the material 
furnished, he may, in order to protect himself from a judgment of boycott, as 
set out in Article 14 of the present Conditions, lay the matter before the “Com- 
mission in Charge of the Settlement of Disputes” within three days from being 
served the summons, sending at the same time, for deposit with the Office of 
the Nederlandsche Bioscoop-Bond, the amount demanded by Distributor. 


COMMISSION IN CHARGE OF SETTLEMENT OF DEBTS RESULTING FROM THE RENTAL OF 
FILMS 

Article 12 

This Commission shall be made up of three members of the Bureau of the 
Professional Section of Film Distributors, to be appointed by the members of 
that Section at a General Meeting. 

The Commission shall meet once a week, preferably on Monday. 

Its members shall appoint a Chairman from their membership who shall fix 
the date and place of the meeting. 

Resolutions shall be adopted by absolute majority vote, at a meeting attended 
by at least two members of the Commission. 

The Commission has its offices on the premises of the Bureau Section men- 
tioned above. 


REIMBURSEMENT OF COSTS AS REQUIRED BY THE COMMISSION IN CHARGE OF 
SETTLEMENT OF DEBTS RESULTING FROM RENTALS OF FILM 
Article 13 


When during the course of one year an Exhibitor may have been served a 
summons, as indicated in Article 10 of the present Conditions, on more than 
five occasions, he will be charged, for subsequent citations up to a total of ten, 
an amount of 0.50 florins per summons; should he be summoned more than 15 
times in one year, he will be charged 2.50 florins for each subsequent summons. 

This rule shall also apply to the provisions of Article 17 of the present 
Conditions. 


BOYCOTT IMPOSED BY THE COMMISSION IN CHARGE OF SETTLEMENT OF DEBTS 
RESULTING FROM THE RENTAL OF FILMS 
Article 14 

If Exhibitor fails to answer a summons, as set out in Article 10 of the present 
Conditions, the Commission [ete.] can impose on him a boycott (as per Article 
15 of the Statutes). 

The Commission shall transmit, in writing, the decision of boycott, simul- 
taneously, to the Exhibitor concerned, to all members of the Professional] Sec- 
tion of Film Distributors, to the Governing Board, and to the Secretary of the 
Council [Board] of Appeals [Arbitration or Conciliation Board]. 

The boycott shall terminate upon Exhibitor’s payment of the sum because of 
which he was summoned, plus the amounts due as per the stipulations of Art. 1% 
and 16 of the present Conditions; the groups mentioned in the preceding para- 
graph shall be immediately informed by letter that payment has been effected. 


FILING OF APPEAL OF BOYCOTT BY THE COMMISSION IN CHARGE OF SETTLEMENT OF 
DEBTS RESULTING FROM THE RENTAL OF FILMS 
Article 15 
Exhibitor under boycott, as set out in Article 14 of the present Conditions, may 
file appeal to the Council of Appeal [Board of Appeals] the judgment of Boycott 
rendered by the Commission [etc.] and according to the formalities stipulated 





i a 


Pe te eae. tee a 


MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 12 


in Articles 7 and 8 of the Arbitration Rules and Regulations of the Federation, 
provided that transmittal has been made to the Secretary of the Board of Appeal 
of the full amount of the claim plus the sums stipulated in Articles 13 and 16 of 
the present Conditions. 

In case of appeal, the Boycott Decision shall be suspended pending a possibie 
ruling by the Board. 


TERMINATION OF BOYCOT'I 


Article 16 

When the boycott comes to an end in the manner set out in Article 14 of the 
present Conditions, the respective Exhibitor shall pay the amount of 25 florins to 
the Federation; the provisions of Article 17 of these Rules shall be applicable in 
this instance. 


REIMBURSEMENT OF COSTS, AS PER ARTICLES 13 AND 16 


Article J7 

The amounts of money referred to in Articles 13 and 16 of the present Condi- 
tions shall reimburse the Commission in Charge of the Settlement of Debts 
Resulting from the Rental of Films for the expenses which it has incurred and 
which must be paid as soon as due to the Film Distributors Professional Section, 
which must justify these amounts in the statement of account as provided by its 
Rules and Regulations. 


LIABILITY OF EXHIBITOR 
Article 18 

For the entire period during which, by virtue of the contract, Exhibitor shall 
have in his possession the material of the film and other materials, at his own 
risk, he shall be liable for damages, destruction or loss, either in part or in toto, 
of such materials; the amount of the damages payable by Exhibitor because 
thereof shall be fixed according to the standards of equity. 

In case of serious complaint relative to the condition of the material delivered 
to him, Exhibitor is held immediately to so inform Distributor by telegram; if 
he fails to do so, the material will be presumed to have been delivered to him in 
good condition. 


RETURN OF FILM REELS, PHONOGRAPH RECORDS [RECORDINGS], ADVERTISING MATERIAL, 
ETC. 
Article 19 
Unless stipulated to the contrary, Exhibitor is held to return, at his first oppor- 
tunity after their last scheduled showing, the film reels, phonograph records 
[recordings], advertising materials, etc., to the addres(es) indicated to him by 
Distributor, and, when Exhibitor was not informed of these details at the proper 
time, to so advise Distributor, at his expense, by telegram and in due course. 
Exhibitor shall not be liable for the delays or mistakes in delivery which are 
attributable to the forwarding agent. 


RULES APPLYING TO BOTH DISTRIBUTOR AND EXHIBITOR—CENSORSHIP CERTIFICATES 


Article 20 

Letters [Certificates] of Censorship issued by the Central Motion Picture 
Censorship Commission and serving as clearance for the films shall be mailed 
by Distributor to Exhibitor, if possible, together with the film materials, but, at 
any rate, at the proper time. 

Exhibitor is held to return immediately, by mail, to the Distributor’s address, 
the censorship certificates for the films the exhibition of which shall be terminated, 
after the last performance of the films but, at any rate, before noon of the Friday 
immediately following the exhibition week just terminated. 

Damages incurred by Distributor in case of Exhibitor’s failure strictly to 
observe these rules shall be charged to Exhibitor, and vice versa. 


CONTROL OF EQUIPMENT AND HANDLING OF FILMS 
Article 21 
Both Distributor and Exhibitor shall make sure, within the limits of the law, 
that the officers appointed to that effect by the Federation, or by the Professional 
Section of the Motion Picture Distributors, have at all times direct access to 
their showrooms, theatres, and/or projection booths, to enable them to check on 
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the state [of repair] of the projection booths, equipment, and everything else 
considered to be part thereof, as well as on the manner in which the films are 
handled. 


OBLIGATION TO MAKE IMPROVEMENTS 
Article 22 


Both Distributor and Exhibitor are held to take immediate steps toward the 
improvement [and/or repair] of their projection booths and equipment and to 
give their employees instructions as to the handling of the films, as deemed 
necessary by the person(s) mentioned in the preceding article and insofar as this 
may be reasonably expected. 

In case of failure to carry out these instructions, the Governing Board shall 
have the right to impose a boycott on the guilty party set out in Article 15 of 
the Statutes. 


SHIPMENT 


Article 23 


Unless stipulated to the contrary, both Distributor and Exhibitor shall ship 
all material mentioned in the present Conditions by prepaid railway express and 
within the given time limits. 

FORCE MAJEURE 
Article 24 


If, for reasons beyond his control, including resolutions and requirements of 
a compulsory nature promulgated by an authorized officer of the Federation, the 
Distributor is unable to furnish the materials listed in the contract, he shall 
not be held to pay indemnity to Exhibitor. 

If, on the other hand, for reasons beyond his control, including resolutions and 
requirements of a compulsory nature promulgated by an authorized officer of the 
Federation, Exhibitor is unable to fulfill his contract, he shall not be held respon- 
sible for payment to Distributor of the copyright fee, or bonus for permission 
to use the advertising materials, or indemnity. 

Financial inability or boycott as set out in Article 15 of the Statutes shall not 
be considered as circumstances beyond the control of either party. 


DISPUTES 


Article 25 


All disputes resulting from the contract between Exhibitor and Distributor, 
save for those set out in Art. 10 and 14 of the present Conditions, shall be sub- 
ject to arbitration by the “Nederlandsche Bioscoop-Bond”, to the exclusion of 
the civil law judge, in the form stipulated by the rules of arbitration of the 
lederation. 

Thus given in the extraordinary general meeting of the members of the 
“Nederlandsche Bioscoop-Bond” on October 24, 1932, and modified in the mem- 
bership meeting of June 17, 1935, and in the meeting of the Membership Council 
on September 3, 1951, and March 23, 1954. 

THE MEMBERSHIP COUNCIL, 
J. G. J. Bosman, Secretary 
The MAIN OFFICE, 

M. P. M. VERMIN, 

Jou. MrepeMA, Secretary. 


SUPPLEMENT TO THE GENERAL RULES OF THE NEDERLANDSCHE Bigscoop-Bonp, 
AMSTERDAM, CONCERNING THE RENTAL OF FILMS 


The Council of the Members of the “Nederlandsche Bioscoop-Bond” (Dutch 
Federation of Motion Picture Producers [?]), 

Whereas the significance of motion pictures films is now recognized every- 
where from an educational as well as entertainment point of view ; and whereas 
the Members of the “Nederlandsche Bioscoop-Bond” are aware of the element of 
public responsibility inherent in the development of the motion picture industry ; 

Whereas it is therefore deemed necessary to strengthen the influence of motion 
picture exhibitors with respect to motion picture programming, which may be 
done by subjecting the rental of films to certain new conditions by way of sup- 
plement to the General Conditions governing the Rental of Films [Motion 
Pictures] ; 

Whereas said stipulations would enable Exhibitors to form their own personal 
opinion of a given motion picture prior to acquiring exhibition rights, regarding 
only the value of a film as such as a basis for arrangements to that effect ; 














i iP RIES ie 9 








3 


wre cite 









ey 
4 
- 
< 
: 
2 
2 


MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 131 


With due regard to the provisions of Articles 2, 15, and 31 of the Statutes; 
Adopts the following Rules and Regulations 


CHAPTER I 


DEFINITIONS—FILM CATEGORIES 
Article 1 

“Full-length film” means a film over sixteen hundred meters long, as com 
pared with a “short-length film” which exceeds six hundred and fifty meters in 
length; this category not to include news reels and featured news films 

“Additional Film” means any film which is neither full-length, nor a news 
real nor a featured news film. 

“News Reel” means a film of current events and an integrated part of the 
program, whereas “Featured News Film" means an independent film built around 
a single important current event. 


CONDITIONS OF THE FEDERATION 
Article 2 

“Conditions of the Federation” means “General Conditions of the Dutch Fed- 
eration of Motion Picture [Producers] Governing the Rental of Films”. 


EXHIBITION AGREEMENT 
Article 3 

“Exhibition Agreement” means the agreement set out in Art. 1 of the Condi 
tions of the Federation. 

The parties to an “Exhibition Agreement” are called “Distributor” and “Exhibi- 
tor’ while the compensation for the right to exhibit a film is hereafter called 
“Copyright Fee”. 

CHAPTER II 
COMPULSORY TRADE PEEVIEW—GENERAL STIPULATIONS 


Article 4 

The members of the “Nederlandsche Bioscoop-Bond” are prohibited from enter- 
ing into an Exhibition Agreement for one or more full-length films unless Exhibi- 
tor has had an opportunity to view the full-length film(s) in question during a per 
formance specially arranged for that purpose by or on behalf of Distributor in 
Amsterdam, Rotterdam or The Hague; this special performance to be called 
hereafter “Trade Preview”. 


FIRST EXHIBITION 
Article 5 


A first exhibition of a full-length motion picture may be considered as a trade 
preview provided that it takes place in a continuous performance movie theatre, 
in the sense of Article 3 of the General Rules and Regulations. and that it is 
located in Amsterdam, Rotterdam, or The Hague, on premises large enough to 
hold all Exhibitors of The Netherlands. 


PLACE, DATE, AND ANNOUNCEMENT OF TRADE PREVIEW 

irticle 6 

Trade previews given by or on behalf of Distributor take place, if possible, 
at regular intervals, at the date and place fixed by the respective Distributor. 

Distributor shall announce the preview at least fifteen days prior to perform- 
ance, by way of an ad inserted in a trade magazine, or by way of a communica- 
tion addressed separately to all Exhibitors, as well as by a notice sent to the 
office of the “Nederlandsche Bioscoop-Bond”, (Bondsbureau), setting forth the 
date and place of the preview and the titles of the motion pictures to be shown, 
giving for each film the original and Dutch titles, name of holder of exhibition 
rights, producer(s), possibly, name of composer, name(s) of the star(s), footage, 
and findings of the censorship office if the particulars are known. 

If a first performance is to be, simultaneously, a trade preview, this circum- 
stance should be mentioned in all communications. Furthermore, likewise appli 


cable are the stipulations contained in the preceding paragraph concerning the 
mode of announcement. 
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EXCEPTION 
Article 7 


Article 4 of these Rules shall not apply to Exhibition Agreements covering 
full-length films when Exhibitor has stated specifically that he has previously 
seen a performance of the full-length film(s) referred to in the Agreement either 
abroad or in The Netherlands. 

This statement shall be clearly incorporated into the Agreement mentioning 
the date and place where Exhibitor may have seen the film [previously]. 


CHAPTER III 


MAXIMUM OF SIX FULL-LENGTH FILMS PER EXHIBITION AGREEMENT—GENERAL 
STIPULATION 
Article 8 
An Exhibition Agreement relative to full-length films may cover only a maxi- 
mum of six films; it is prohibited to insert therein stipulations concerning a 
larger number of films, or of other films. 


AGREEMENTS COVERING OTHER THAN FULL-LENGTH FILMS 


Article 9 


An Exhibition Agreement covering additional films, newsreels, and/or featured 
news films, may not contain provisions relative to the right of exhibiting full- 
length films. 


CHAPTER IV 
COPYRIGHT FEE AND OBLIGATION TO EXHIBIT—-GENERAL STIPULATION 


Article 10 


In Exhibition Agreements, the copyright fee may constitute only a part of the 
receipts from the exhibition of the respective full-length films without guaran- 
teed minimum insofar as these films are concerned. 

Excepted from this stipulation are Exhibition Agreements favoring movie the- 
atres which, by virtue of a list drawn up once a year by Federation Headquarters, 
have an average intake of not more than 260 florins per exhibition week. In 
these exhibition agreements, the copyright fee may likewise constitute a part 
of the receipts from the respective full-length films, with a maximum guaranteed 
amount of 40 florins. 

In this chapter, “receipts” means the total amount of gross receipts from 
admission tickets after public amusements tax and turnover tax, as well as, 
possibly, other deductions from the gross receipts in special cases as agreed 
between Exhibitor and Distributor. 


PERCENTAGES 
Article 11 


The price of a full-length film shall not be less than a minimum of 17% percent, 
or more than a maximum of 32% percent; the price of the total program, exclu- 
sive of newsreels, not to exceed 35 percent [of the receipts]. 


FAILURE TO OBSERVE OBLIGATION OF EXHIBITION, AND FORCE MAJEURE 


Article 12 

If Exhibitor fails to meet his obligation to exhibit, the copyright fee due is 
determined on the basis of receipts which would have been realized if the theatre 
had been sold out for all performances contracted for the period during which 
Exhibitor failed to meet his obligation, or, as the arbitration award of the Feder- 
ation deemed desirable. 

In case of force majeure, the stipulations of Articles 24 and 11 of the Condi- 
tions of the Federation shall be applicable. 


GENERAL PRICE FIXING 
Article 18 


If general rules and regulations governing the prices of admission have been 
or will be established by the “Nederlandsche Bioscoop-Bond”, the stipulations of 
these rules and regulations shall also apply. 
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CHAPTER \ 


FORM, RULES, CONDITIONS OF THE FEDERATION AND WAIVER-——DATA CONCERNING MOVIE 
THEATRES, EIC. 
irticle 14 
In addition to stipulations set out elsewhere relative to this subject, Exhibi 
tion Agreements shall set forth clearly the following: 
(a) Name and place of theatre in which film is to be exhibited ; 
(b) Number, categories, and prices of seats; 
(c) Number of performances during the stipulated period ; 
(d) Type and length of filin(s) ; 
(e) Date of film trade preview or of first exhibition serving as trade 
preview ; 
(f) In the exceptional case defined in Article 7 of the present Conditions, 
the statement referred to therein; 
(g) The reference mentioned in Article 15 of the present Conditions 


REFERENCE TO FEDERATION RULES 
irticle 15 
It is not necessary to reproduce in ertenso the Federation Rules in the Exhibi- 
tion Agreements; it will be sufficient to make reference thereto as well as to 
Exhibitor, mentioning that copies thereof have been filed with the Clerks of 
all Lower Courts in the Netherlands. 


irticle 16 


Insofar as the stipulations of the Federation Rules may be incompatible with 
the text of the present Conditions, the former shall not apply. 


WAIVER 
Article 17 
The Headquarters Office may, in accordance with stipulations issued by the 
Office for that purpose, pronounce a partial or total waive. of the [Federation | 
Rules.® 
CHAPTER VI 


PENALTIES AND CONCLUDING STIPULATIONS—VIOLATIONS 


Article 18 


Violations and/or failure to observe the stipulations of the present Conditions, 
such as incorrect or incomplete information in the Exhibition Agreements, 
constitute acts contrary to the interests of the motion picture industry and of 
the respective professional group, and shall be subject to the stipulations of 
Article 15 of the Statutes. 


TEMPORARY STIPULATION 
Article 19 
The provisions of the present Conditions shall not apply to (existing) Bxhibi 
tion Agreements relative to films in The Netherlands on or before July 26, 1940. 


DATE OF EFFECTIVENESS 
irticle 20 

The stipulations of the Rules, which represent professional Rules in the sense 
of Article 24 of the Statutes, may be designated as “Supplementary Federation 
Rules” and shall enter into effect immediately. 

Thus given in the Meeting of the Membership Council of the “Nederlandsche 
Bioscoop-Bond” on January 8, 1946, and modified on December 18, 1951, and 
November 3, 1953. 

(Signatures. ) 

AMSTERDAM, November 5, 1958. 


RESOLUTION OF THE Broscoop-Bonp PROVIDING FoR MODIFICATION AND ¥or TE?- 
PORARY SUPPLEMENT TO THE RULES CONCERNING A SUPPLEMENT TO THE GENERAI 


CONDITIONS OF THE NEDERLANDSCHTE Broscoop-Bonp RELATIVE TO THE RENAL 
OF FILMS 


The Membership Council of the “Nederlandsche Bioscoop-Bond”, 
Whereas, in view of the current monetary regulations, the maxima for the 
rental of films set out in Article 11 of the Supplement to the Federation Rules 


* Not clear “Waiver of Federation Rules”, or “‘Waiver of General Conditions” 
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could not be exceeded, this circumstance to be attributed to the fact that, in 
certain cases, the permissible [legal] maximum has been considered as the 
operative minimum ; 

Whereas, if the monetary difficulties were to diminish or be eliminated, it 
would be possible to exceed the [established] maximum in case of filims otf 
special value ; 

Whereas, specifically, the possibility should be created for Distributor to 
stipulate with respect to films for which, in his opinion, a higher than maximum 
percentage is justified, rental on a reasonable sliding scale basis, with a minimum 
of 22144% and a maximum of 40%; 

Whereas, rental on a sliding scale basis should be regarded as standard fo: 
permitting exceptions from the maximum rate for film rental so that the sliding 
scale would not result in the films being rented, mainly and arbitrarily, at the 
40% rate; 

Whereas, in these circumstances, the maxima film rentals may no longer be 
regarded as practical minima, since this would be contrary to the objective and 
purpose of the Supplement to the Federation Rules which plainly intends to 
graduate film offers and rental rates; 

Whereas, in order to be able to make these graduations, care should be taken 
that the maximum apply only to some of the films offered at fixed percentage 
rates ; 

Whereas, the use of wide-screen and cinerama film affords the motion picture 
industry new prospects of as yet unforeseeable development ; 

Whereas it is deemed desirable to limit the effectiveness of the following reso- 
lution to one year; 


er ee ees 


THE FOLLOWING RESOLUTION : 





Article 1 
The Exhibition Agreements as defined by Article 2 of the Federation Rules 


shall be filed by Distributor with Federation Headquarters within fifteen days 
after having been signed. 
Article 2 

Article 11 of the Supplement to the Federation Rules is amended as follows: 

These maxima are not applicable to: 

(a) Full-length films for which Distributor deems a higher maximum justi- 
fied, provided that the copyright bonus for the entire program, exclusive of 
newsreels, does not exceed 40 percent of the receipts, and that rental is made 
on a reasonable sliding scale basis. Sliding scale means a computation of the 
percentages to be paid for rental of a film, progressing with the increase in 
receipts from a minimum of 2214 percent to a maximum of 40 percent; 

(b) Wide-screen, cinerama, and other similar films produced by way of 
special media to give a three-dimensional impression or effect. 

Article 3 

Distributor shall be prohibited from charging a rental of more than 3214 
percent per program, exclusive of newsreels, for more than half of the full- 
length films to be distributed by him during the course of 1954 at fixed per- 
centages, with the exception of the films defined in paragraph (b) of Article 2. 

This restriction does not apply to a lot of six films, so long as Distributor does 
not put in circulation more than eleven films during 1954. 


Article 4 

Article 18 of the Supplement to the Federation Rules is [hereby] amended 
as follows: 

Actions or agreements the purpose of which is to escape the present Resolution, 
including its preamble, are likewise acts contrary to the general interest of the 
motion picture industry and therefore subject to the stipulations of Article 15 


of the Statutes. 
Article 5 
This resolution, which is an Operative Resolution as defined in Article 25 of 


the Statutes, shall be called “Operative Resolution, Second Supplement to the 
Federation Rules”. 


It shall enter into effect on January 1, 1954, and expire on December 31, 1954. 
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Thus given in the Meeting of the Membership Council of the “Nederlandsche 
Bioscoop-Bond” on November 3, 1953. 


(Signatures. } 
AMSTERDAM, November 5, 1953. 


(5) 
SWITZERLAND 
RULES GOVERNING RENTAL OF FILMS 


CONVENTION SIGNED JANUARY 15, 1948, Between FitM DIstrRInvrors AND 
EXHIBITORS (FRENCH SWITZERLAND) 


The Motion Picture Association of French Switzerland (A. C. 8. R.), on behalf 
of itself and its members (exhibitors), and 

The Association of Motion Picture Distributors in Switzerland (A. L. 8.) 
behalf of itself and its members (distributors), 

Desirous of continuing their collaboration throughout French Switzerland and 
of harmoniously developing their professional relations, and, 

In view of the inter-association conventions signed between them, successively, 
February 26, 1932, July 23, 19385 and January 15, 1940, and of the experience 
gained by their application, 

Have agreed to the following: 


, On 


CHAPTER I. PURPOSE OF CONVENTION 
Article 1 

General Considerations.—The principal purposes of this Convention are as 
follows: 

(a) Protection of the professional interests of both associations and their 
members and the resort to every means under the law to protect those interests 
against danger and to insure their sound economic survival ; 

(b) Regulation of film rental, of film exhibition in movie theatres and of re 
sultant relations between the members of the two associations ; 

(c) Joint study of all legal, economic, artistic or general problems concern 
ing the motion picture industry in Switzerland and its legal status, such as, the 
legislative problems arising from the import of motion pictures, with a view 
to adopting, if possible, a common position thereto, and facilitating the concilin- 
tion of conflicting interests ; 

(d) Objection to all foreign economic infiltration into the trade in and dis 
tribution of films or into the operation of theatres in Switzerland, and prohibition 
to all members of the two contracting associations, by pain of expulsion, from 
direct or indirect participation in undertakings seeking to establish a trust of 
[monopoly on] motion picture activities in Switzerland and from operating in a 
manner incompatible with the general interests of these diverse activities 


CHAPTER II. EXCLUSIVE RIGHTS 
Article 2 
Principle —aA. C. S. R. shall engage, on behalf of itself and: of each of its mem 
bers, to exhibit only films distributed by active members of A. L. 8. 
Similarly, A. L. S. shall engage, on behalf of itself and of each of its members, 
to rent films, within the territory of A. C. S. R., only to active members of the 
latter. 


Article 3 

Exceptions.—The provisions of Article 2 above shall not be applicable to the 
following: 

(a) So-ealled advertising and commercial propaganda films; 

(b) Silent films, to be shown in localities in which there is no theatre affiliated 
with A.C. S. R.; 

(c) Educational, instructive [training], sport, and public interest films, recog- 
nized as such by the Joint Bureau, on the condition that they will be exhibited 


as special programs outside the dates or hours of the regular performance 
schedule : 


(d) Films rented to charitable and public welfare institutions, (hospitals, 
mental institutions, nurseries, etc.), to penitentiaries and reformatories, or to 
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officially recognized scholastic institutions on condition that in each case they 
constitute occasional and private performances organized by those institutions 
for the benefit of their own staff and inmates [and/or boarders] ; 

(e) Exclusively educational and instructive [training] films rented to private 
{day or boarding] schools for young boys or girls, for private performance organ- 
ized by the school and reserved for the student body. 

Other exceptions can only be granted, and their terms can only be fixed, by 
the Joint Bureau which may delegate its authority to the secretariats in special 
and urgent cases. 

Non-member official or private firms, dealing in the rental or exhibition of 
instructive and educational films, shall exhibit films of distributors only with 
the approval of the exhibitors: in turn, exhibitors shall exhibit films of such 
private firms only with the approval of the distributors. Applications shall be 
decided upon by the commissions in joint session. 


CHAPTER III. IMPLEMENTATION AND CONTROL [SUPERVISION] 


A. MEMBERS 
Article 4 


Lists—Each association shall immediately inform the other, for the benefit 
of its members, of any change in its membership. 
Article 5 

Dissident Companies.—Any theatre within the territory of A. C. S. R. which 
is not a member of the latter shall be considered dissident. This rule shall 
apply to any other Swiss territory in which exhibitor associations may have 
signed a similar convention with A. L. 8S. 

Any motion picture distribution firm in Switzerland which is not a member 
of A. L. S. shall be considered dissident. 

The contracting parties and their members shall be prohibited from taking 
any form of direct or indirect interest in such dissident enterprises in Switzer- 
land; and the associations shall hola their members responsible for failure on 
the part of their staffs to comply with this rule. 


Article 6 


Applications for Membership in A. C. S. R.—A. C. 8. R. shall act on applica- 
tions for membership within a period of not exceeding three months; as soon as 
the status of its investigation permits, within six weeks at the latest, it shall 
inform A. L. S. of any membership application from a new, permanent theatre, or 
of any preliminary application for such membership. 

It shall inform A. L. S. immediately, by registered letter, of the membership 
applications rejected by it. 

Application by an A. C. S. R. member for registration of a new theatre, or any 
new application by an A. C. S. R. member whose theatre has not been operated 
regularly and normally for more than six months, shall also be regarded as 
application for membership. 

Within thirty days from the notification described in Article 2, A. L. S. shall 
have the right to submit the rejected application to the Joint Commission for 
examination; A. C. 8. R. shall also submit directly to this Commission any new 
applications in the sense of Article 3 above, if it has received at the time of such 
new application another application or preliminary application therefor from 
the same place, 

If the Joint Commission approves a membership application, it shall deter- 
mine, within the framework of the A. C. S. R. statutes, the financial and any 
other conditions to be imposed on the applicant in order to make his admission 
effective. The Chairman of the Commission shal check on the implementation 
of the decisions taken in this matter and settle in a summary form the [mis-?] 
interpretations or differences that might arise therefrom. Unless the Commis- 
sion has established a longer waiting period, because of special circumstances 
such as difficulties or delays inherent in a new construction job, etc., the ad- 
mission pronounced by it shall become void at the expiration of six months 
after its decision if the stipulated conditions are not met. 

If the Joint Commission confirms the A. C. S. R. refusal, refusal of a similar 
application may be only referred to the Commission if new facts have arisen 
in the meantime. The existence of this situation shall then become the subject 
of an interlocutory decision by the Chairman of the Commission. 
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Article 7 

Protection against other Contracting Party [Distributor]—When, upon 
notice of waiver, cancellation, renewal, extension, or modification of a lease, 
Exhibitor suffers, or risks suffering, damage due to excessive or abusive demands, 
excessive price increases, or, in general, unfair tactics on the part of the other 
Contracting Party, other members, or third parties, Exhibitor may submit the 
case to the Joint Commission. 

The claim may be presented also as a precautionary measure before filing 
suit. 

It shall be addressed in triplicate, together with documentary evidence, to 
the A. C. 8S. R. Committee. 

Uniess this Committee finds it obviously ill-founded or fails to achieve 
reconciliation, it shall transmit the claim to the Joint Commission for final 
ruling. 

If the claim is, wholly or partly, well founded, the Joint Commission shall 
rule on whether or not and to what extent modifications in the terms of the 
lease, or indemnities, are justified and possibly determine ways and means 
of settlement. 

If the other Contracting Party fails to abide by the Commission's ruling, 
either during the course of the proceedings or after granting of a suitable 
delay to said Party, the Joint Commission can refuse registration of the theatre 
in the name of another exhibitor. 


B. THEATRES 
Artcle 8 

Specific Indication.—Both associations and their members shall make sure 
that rented films will be exhibited only in theatres duly registered or affiliated 
with A. C. S. R. and specifically indicated in the film contracts, even in case of 
an itinerant exhibition for which, within the framework of the commitments 
under the present Convention, A. C. S. R. shall be responsible. The Associations 
shall pledge themselves to deal severely with deviations from this rule. The 
Joint Bureau may approve exceptions occasionally when so warranted by special 
circumstances. 


irticle 9 


Program.-—At a given performance or program, members of A. C. 8S. R. are 
permited to project only one film the original footage of which, as distributed in 
Switzerland, is in excess of 1,800 meters. 

If the program is complemented by an American, so-called “B”, motion pic- 
ture, this provision shall not be applicable. 


Article 10 


Admission.—A. C. S. R. members shall strictly adhere to the terms of opera 
tion observed in the place in which they operate their theatre, as well as to the 
minimum admission prices provided by the statutes or other decisions of their 
association, in accord with A. L. 8. 

Save for the exceptions provided by the statutes of A. C. R. S. or authorized 
by its ageneies, one-price performances, and reductions in the price of admission 
(sale of season tickets, complimentary tickets, cut-rate tickets, as well as over- 
payment of any kind, in general or in particular, ete.) are forbidden. Special 
rules shall apply to so-called newsreel theatres. 


Article 11 


Film Contracts in Case of Change in Theatre Ownership.—tin case of change 
in theatre ownership, A. C. 8S. R. and its members shall demand that the succes- 
sor, irrespective of the reason for the change, take over [continuance of] the film 
contracts signed between predecessor and distributors for this particular theatre, 
unless this is impossible on account of bankruptcy. 

However, if the transfer of the contract appears too cumbersome, the successor 
shall be entitled to demand intervention and decision on the part of the Joint 
Bureau on this matter. 

Distributor’s rights with respect to the predecessor in connection with unful- 
filled contracts shall remain reserved. 


Article 12 


Auditing of Receipts—Any exhibitor renting films on a percentage-of-receipts 
basis shall keep duily accounts, with consecutively numbered ticket stubs, and 
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authorize an audit in the form prescribed by the commissions of both asso 
ciations. 

The official auditor designated by A. L. S. shall be authorized to verify at 
any time, without other formalities or restrictions, the receipts for the films 
rented on a percentage basis. 

The extent of this verification is limited to receipts for a period of one yea: 
prior to the date of his inspection. The Joint Bureau may authorize a retro 
active and exactly specified extension of this time limit if the irregularities 
brought to light are of a serious nature. 

The absence of accounts making such verification possible, and/or the refusa! 
or objection of Exhibitor to permit such verification, may be coustrued as 
irregularities. The Joint Bureau shall determine whether or not appropriate 
measures are to be taken. 

A. C. S. R. and its members, as well as the members of A. L. S., shall recog- 
nize the authority of the Bureau to act as authorized agent or assignee for the 
injured distributors. 





C. MOTION PICTUKES 

Article 13 

Lists.—In principle, A. L. S. shall, at the beginning of each year, transmit to 
A. C. S. R. a list of all new, spectacular films for which its members have ex- 
clusive distributive rights in Switzerland, as well as a list of spectacular films 
withdrawn from exhibition. This list shall state the original title, the Swiss 
title (in French and German), the names of the producer and of the principal! 
actors, as well as the footage. 

A. L. S. shall keep A. C. S. R. informed at all times, at the latter’s request, 
of the changes occurring in this list during the year. 


Article 14 


Dissident Films.—A. L. S. and its members shall pledge themselves to take 
the necessary steps in order to prevent films distributed by them in Switzerland 
from becoming available to dissident theatres, either during the course of or 
following the perio’ of their exclusive license. To that effect, they shail be 
specifically forbidden to resell their films, or their copies, to third parties even 
if, upon expiration of the license period, the films, or their copies, are no longer 
suitable for exhibition, or if their reexport is mandatory. 

Any full-length or short film (spectacular, documentary, newsreel, supple- 
mentary, etc.) exhibited in any version in a dissident theatre shall be declared 
dissident ; its exhibition will not be possible in any theatre which is a member 
of an association affiliated with A. L. S. on the basis of a convention similar to 
the present. Contracts relative to such films shall be ipso facto annulled because 
thereof, without the possibility of indemnity to Distributor whose responsibility 
is engaged if he is at fault. 

Upon application supported by documentary evidence, the Joint Bureau may 
render an exceptional decision. 

Article 15 

Formats and Innovations.—When contracting for the license and/or exclusive 
distribution rights to a film in Switzerland, A. L. S. members must obtain from 
the producer or his rightful claimants a pledge that they will not dispose of, or 
assign their rights and/or licenses for Switzerland to another party, in another 
format or version of said film, for the entire duration of the contract. This dura- 
tion is fixed by A. L. S. at five years, in principle: but at not less than three years. 
Its starting date shall be determined by notice of distribution of a film, to be 
communicated to A. L. S. by the distributor immediately upon the film’s release 
from customs. The exhibitor renting a standard film (35 mm) shall be respon- 
sible for all other formats or versions of the film and for all infractions relative 
thereto, irrespective of the provisions of Article 14 above. 

If a producer or distributor, who has given licensing rights to a member of 
A. L. S. for distribution in Switzerland of a given format or version of a film, 
makes it possible in any way, by commission or omission, that another format 
or version of this film is, or may be, placed at the disposal of a dissident distribu- 
tor or exhibitor in Switzerland for exhibition in that country, all formats and 
versions of this film shall be declared dissident. Upon such declaration it shal! 
not be distributed in any format or version by a member of A. L. S., or shown 
in any format or version in a theatre operated by a member of A. C. S. R. or ot 
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iny other association having signed a similar convention with A. L. S., in which 
instance the above provisions of paragraph 2 of Art. 14 shall become applicable. 
The same procedure shall be followed in case of similar violation involving the 
relations between two distributors in Switzerland. 

A. L. S. shall advise the appropriate Swiss authorities of the stipulations of 
this Article, asking them to take due notice thereof and to refuse import licenses 
in ease of films the distribution contracts for which fail to strictly adhere to the 
above stipulations, and, especially, do not contain the commitment on the part 
of the producer or his rightful claimants which is mentioned in paragraph 1. 

Smaller than 35 mm formats and versions shall be reserved for traveling or 
tinerant exhibitions. by members of A. C. S. R. and may not be exhibited until 
three years after the release of a film in standard format in French Switzerland. 
If, upon expiration of this three-year period, a film is rented to a permanent 
theatre in which it has not yet been shown, its itinerant performance within a 
ten kilometer radius of this permanent theatre shall be permitted only upon 
expiration of an additional waiting period of six months. The committees shall 
be authorized jointly to adopt, complement, and modify the specific rules, as 
circumstances may warrant, on problems thus posed, to be incorporated into 
circular letters for mailing to their members. A. C. S. R. and its members shall 
recognize the authority of A. L. S. to demand that A. C. S. R. members shall 
submit smaller than 35 mm formats and versions to domestic distribution quotas. 

Registration and exhibition by A. C. S. R. members of newsreels, current events 
and documentary films for their own theatres shall be subject to advance authori 
ation by the Joint Bureau; their rental by other Swiss theatres may be effected 
only through the intermediary of a distributor. 

In order to safeguard the interests of their members, the committees of the 
two associations shall be urged to jointly adopt such measures as deemed justi- 
tied or necessary in view of the production and development of other than 35 mm 
formats, and of appropriate projectors therefor, as well as in view of the de- 
velopment of television or any other innovation in the field of motion pictures. 
They shall be given full authority to this effect, irrespective of subsequent ap- 
proval by the general meetings of the two associations if such measures should 
result in modifications of their statutes or of [the provisions of] the present 
Convention. 


irticle 16 


Form Contract.—The members of the contracting associations shall use, in 
their business relations, the official form rental contract drafted or approved by 
their associations. 

Equally and compulsorily subject to the stipulations and terms of these official 
forms, and bound to submit thereto, are contracts of all types, other engage- 
ments, correspondence, verbal and telephone contracts, etc. Any stipulation in 
these particular contracts which may be contrary to the form contract shall 
automatically be null and void. 
irticle 17 

Freedom of the Metion Picture Market.—The motion picture market shall be a 
free market within the framework of the present Convention. The two associa- 
tions and their members shall engage not to use it for the exertion of pressure 
on conditions for the rental of films. 

Failure to adhere to this engagement may be reported by either contracting 
association, on the basis of paragraph 1 of Art. 25, to the Arbitration Commis 
sion which shall then decide on the proper steps to be taken with a view to fulfill- 
ment of the engagement. 


irticle 18 


Minimum Price.—A. L. S. shall be authorized to fix a minimum price of 100 
franes per program. However, in certain cases deemed justified by the A. L. 8. 
Commission, this price may be reduced to SO franes and 30%, and to sixty 
franes and 25% of the receipts, respectively. All duly founded applications 
should be addressed to A. C. S. R., which will forward it, with its suggestions, 
to A. L. s. 

The associations will establish an appropriate price schedule for itinerant 
exhibitions. 
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CHAPTER IV. JOINT ORGANIZATIONS: FUNCTIONS, 


PENALTIES 








PROCEDURE AND 





A. OVERALL ORGANIZATION 










Article 19 

The joint organizations, each within the limits of its functions, shall assure the 
implementation of the Convention and lay down penalties for its violations. 

These organizations are: Joint Bureau; Commissions acting jointly; Joint 
Commission ; Arbitration Commission. 

The decisions of these organizations rendered within the limits of their fune- 
tions shall be binding on the contracting associations as well as on each of their 
mnembers. 

B. THE JOINT BUREAU 






































Article 20 

Functions.—The Joint Bureau shall be the organization—save for stipulation 
contrary to the Convention—to be first acquainted with any dispute arising be- 
tween the associations, or between either of them and a member of the other, 
and with any complaint directed by either association, or by one of its members, 
against the other association or one of its members, because of violation of their 
obligations under the Convention, or of an infringement on the purposes of this 
agreement. 

The authority of the Joint Bureau shall not be prevailed upon in matters of 
private disputes between Distributor and Exhibitor involving the rental of 
films; such disputes shall be subject to the procedure and authority established 
by the form contract. 

Furthermore, the Joint Bureau shall be an instrument of conciliation with 
respect to all cases submitted to it by the disputing associations or their mem- 
bers. 

It shall be authorized to pronounce following penalties: 

(a) [official] warning: 
(b) fines up to 2,000 frances ; 
(c) suspension of up to one month. 

If the Bureau deems that the dispute exceeds the limits of its functions, and 
if, in particular, the offense calls for more severe penalties than it may pro- 
nounce, or if a majority cannot be duly constituted, the Joint Bureau will ipso 
facto transmit the case to the Arbitration Commission. 

Article 21 

Organization and Procedure—The Joint Bureau shall be composed of two 
members of the Commissions, and of the secretary of each association. By ad- 
vance decision and in cases warranting such action, the Commissions may in- 
crease the number of their delegates to four members each. 

The Bureau shall meet when necessary—in principle every two months; 
upon application of the Commission of one of the parties, it shall meet within 
15 days [from the date of application]. Each commission shall summon its 
[own] members. The agenda shall be drawn up by mutual agreement of the 
offices or secretariats of the associations: the Joint Bureau shall appoint the 
chairman and recording secretary for each meeting. Save for mutual agree- 
ment to the contrary, meetings shall be held alternatingly at Lausanne and 
Berne. At the request of either association, each shall summon its members 
whose testimony would seem useful or necessary, as well as any other interested 
parties connected with it, such as comptroller, expert, legal advisor, ete. 

Persons who may be affected by the decision to be taken should be heard. 
They shall be given at least five days’ advance notice. If they fail to appear, 
the decision shall be made in their absence. 

A majority of each delegation shall make the decisions. 

If necessary, the Bureau shall fix the costs for proceedings and decision which 
are as a general rule, charged to the offender. The petitioner shall be respon- 
sible for the advance on such costs. 

The decisions of the Joint Bureau shall be communicated to the interested 
parties by registered letter, as soon as rendered and as quickly as possible. The 
parties may, within fifteen days from receipt of this communication, file an 
appeal with the Arbitration Commission, in sextuplicate and to be mailed, by 
registered letter, to the secretariat of the respective association; in order to be 
valid, it must be documented briefly and specify the conclusions of the appellant. 
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The letter of appeal shall indicate the evidence introduced (witnesses, d 
mentary evidence in quintuplicate). 

The rules of procedure of the Joint Bureau will be submitted to the joint 
proval of the Commissions. 


Cc, COMMISSIONS A IN oTT.yY 
trticle 2? 


Funetions.—These Commissions shall have the authority provided by the pres 


: 
ent Convention. Their authority shall also embrace the appoi ( 
on, official instrument [agency ] 
They shall draft and approve the rules of application of this Convent 
vertising rates, etc. In case vagueness or gaps loopholes” e brou 
ght in the application of the interprofessional [legal] texts and agree y 
shall be supplemented [amended], and the decision of the C n ‘ n thi 


respect shall be of a temporary nature until adoption of a settlement by 
sociation in conformity with their statutes 

They shall meet when the need arises and the stipulations gover © the 
holdings and rules of procedure of the meetings of the Joint Bureau shall | 
applicable. 

D. THE JOINT COMMISSIO 

irticle 23 

Functions.—The Joint Commission shall examine 

1. Petitions from A. L. S., in case of refusal of membership application by 
A. C.S. R. (Art. 6) ; 
2. Petitions from A. C. 8. R., in the sense of Art. 6, paragraph 4; 
Petitions from a member of A. C. 8. R., in case of dispute with an exhibitor 
(Art. 7). 


The Joint Commission shall rule in each of the above cases by taking into as 
count the local conditions and requirements, and all circumstances involve 
the case, and shall seek to apply those principles in the safeguarding of w h 
the two associations, as such, have a common interest 


When ruling on an application for membership, the Commission should ascet 
tain in advance whether or not the applicant meets the conditions established 
by the statutes of A. C. S. R. It shall be sufficient for the applicant to submit 
adequate proof to that effect the conditions, compliance with which could not be 
reasonably expected of him before the ruling of the Arbitration Commission 
will be met at a later date (construction work, administrative authorizations 
etc.), within such periods of time as shall be determined by the Commission and 
possibly, extended by its Chairman. 

Article 24 

Organization and Procedure.—The headquarters of the Joint Commission shall 
be at Lausanne. However, the Commission may meet there, or wherever deemed 
appropriate in each particular case. The Commission shall be composed of 
three members of each association designated by either in accordance with its 
statutes, and shall be presided over by an independent and neutral Chairman 
appointed by mutual accord by the commissions of both associations. In the 
absence of such accord, the Judge of the Peace of the circuit of Lausanne shall 
make the choice, after summoning and hearing representatives from both asso 
ciations. The Chairman shall remain in office until he is replaced. 

The Chairman shall appoint the Secretary of the Commission and convene 
the meetings. He shall give both the associations and the interested parties an 
opportunity to show cause when taking exception to a member of the Commission 
If he holds the reasons to be valid, he shall ask the association to replace the 
objectionable member. 

The Commission shall establish its own rules of procedure, to be submitted 
in advance to the approval of the commissions of both associations 

It may make such investigations, and order such expert studies, as it may 
deem necessary. Before pronouncing a ruling it should hear the representatives 
of the associations as well as the interested parties who [both] may be assisted 
by counsel. 

The Commission shall make a decision, in principle, within two months from 
the date on which the petition was received. Its decision shall be announced 
orally in regular session. 

The decision, fully documented and signed by both the Chairman and the Se 
retary, will be communicated to the associations, to the interested parties, and 
to the members of the Joint Commission, in writing. 
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The decision shall be final and without appeal. 

The expenses of the Joint Commission, and the costs of the investigations 
ordered by it, shall be advanced by the petitioner. The Chairman of the Com- 
mission shall fix the amount and order it deposited into his charge. Regardless 
of the decision, the expenditures of the Joint Commission shall, in principle, be 
charged to the petitioner. However, if the Commission has been prevailed upon 
because of rejection of an application for membership or of an obviously abusive 
or ill-founded claim, the Commission may decide on a different distribution of its 
expenses of up to half of their amount. Neither costs nor expenses shall be 
awarded to interested or third parties. 


E. ARBITRATION COMMISSION 
Article 25 

Functions.—The Arbitration Commission shall examine : 

On the lower court [“of the first instance’’] * level— 

(1) Any serious dispute, or any dispute bearing upon a matter of principle 
between the two associations submitted to it directly by either of them; as 
well as any case of obstruction, on the part of one association to the detri- 
ment of the other, regarding the application of the present Convention ; 

(2) Any dispute or complaint, transmitted to it by the Joint Bureau and 
exceeding its authority (Art. 20), on which a decision cannot be arrived at. 

(3) Any other matter falling within its scope of activity because of the 
present Convention, or any subsequent Convention signed between the asso- 
ciations. 

As an instrument [Board of Appeal]— 

Appeals of decisions of the Joint Bureau, in application of Art. 21. 

The Arbitration Commission shall not be bound by the conclusions of the parties 
and even may, in case of appeal by offender, pronounce more severe penalties 
than the Joint Bureau would have applied. 

The Arbitration Commission shall have authority to pronounce the following 
penalties : 

(a) Warning; 

(b) Fines up to 5,000 francs; 

(c) Suspension ; 

(d) Expulsion from either association. 

Article 26 

Organization and Procedure.—The headquarters of the Arbitration Commission 
shall be at Lausanne. The Commission shall be composed of two arbitrators from 
each association, appointed by each association in accordance with its statutes, 
and of an independent and neutral chairman, designated by the mutual accord 
of the committees of the two associations. This Chairman may also be the Chair- 
man of the Joint Commission. If an agreement cannot be arrived at, the Justice 
of the Peace of the Circuit of Lausanne shall make this choice after summoning 
and hearing representatives of the associations. Upon application of the prompt- 
est party, he shall likewise rule when either association has failed to make such 
designation. 

The Arbitration Commission shall rule, in conformity with Art. 499 et seq., of 
the Code of Penal Proceedings, on procedure before the arbitrators. Unless the 
commission of the two associations have a standard system of rules of procedure 
the rules shall be laid down by the arbitrators. The parties may be assisted by 
counsel. 

The Arbitration Commission shall rule on the costs and their distribution and, 
upon receipt of deposit (Art. 515, Code of Penal Proceedings), its decisions shall 
be binding and no-appeal for both contracting associations and their members. 
The Commission may order publication of its decisions in the official organ of the 
contracting associations. 


F. PENALTIES 
Article 27 


Scope and Effect—Fine and suspension may be applied cumulatively, the pro- 
ceeds to be divided in equal parts by the two associations. Failure to pay a 
fine within the specified time limits may lead to suspension until settlement is 
effected, irrespective of a new application which may lead to further penalties. 


7 Police Court. 
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The Joint Bureau as well as the Chairman of the Arbitration Commission shal! 
have authority to order such suspension, according to the level on which th: 
fine was applied (see Art. 25). 

Suspension shall be applied in cases involving the authorization for distribu 
tion or receipt of films. It will entail: 

Immediate suspension, for the term of the penalty, of the implementation 
of any film contract signed by the offender, 

Prohibition, for the same term, from signing any film contract with the 
offender. 

The suspension shall not affect the obligations of the offender toward his 
association. 

Expulsion shall immediately free the co-contracting parties of the expelled 
member from all commitments to him arising from film contracts signed between 
the parties and the member. 

In cases of suspension, unless otherwise determined by the Arbitration 
Commission, distributors shall immediately resume free disposition of thei: 
tilms as regards the penalized exhibitor: similarly, exhibitors shall resume fre 
disposition of their theatres and time schedules as regards the penalized dis 
tributor, irrespective, as everywhere in cases of expulsion, of any civil claims 
arising from the penalized parties and their co-contractors with respect to film 
contracts. Upon application, the Joint Bureau will attempt a conciliation 
However, suspension for expulsion may in no case form the basis for a claim 
for damages against the associations, their organizations and arbitration instru 
ments, or against the members of the latter. 

Suspension or expulsion pronounced by either association against one of its 
ineibers, within the framework of its statutes, shall be comparable, as to its 
scope and effect to suspension and expulsion pronounced in application of the 
present Convention. 


CHAPTER V. MISCELLANEOUS STIPULATIONS 
Article 28 


Derogatory Power of the Convention.—The present Convention shall have for 
each association and its members the same validity and effect 
statutes, of which it is considered an integral! part. 

The stipulations of the present Convention shall prevail over any stipulation 
of the statutes and decision of the associations that might be in contrast there 
with. 

Article 29 

Reciprocity and Most-Favored Association Clause.—The associations will seek 
a jointly reciprocal understanding with the Motion Picture Associations of 
German and Italian Switzerland with a view to extending to Switzerland as a 
whole, wherever justified, the scope and effect of the present Convention and 
of the decisions taken in application thereof. 

The associations shall furthermore engage to take advantage on behalf of thei: 
members, of any commitments or settlements, more favorable from an economik 
point of view and touching upon trade relations and relations affecting supe: 
vision among their members, than might be extended by them to other associa 
tions in Switzerland, within the area of application of the present Convention 

Members of the A. L. S. or their representatives shall have free access to the 
theatres of members of A. C. 8. R. in conformity with a special ruling issued by 
the Joint Bureau. 


as its own 


CHAPTER VI. DURATION AND REPEAT 
Article 30 

Time Limits.—The present Convention, which will replace all previous con 
ventions, shall enter into effect January 15, 1948. 

It has been signed for a period of five years, expiring on December 31, 1952. 
It may be repealed by either contracting party six months prior to its expiration 
date and will be extended automatically every year unless repealed six months 
prior to December 31 of each year. 

Thus given at Lausanne on November 28, 1946, and approved by written vote 
of the members of A. C. S. R. as recorded on January 21, 1947, and by A. L. S 
in its General Meeting of December 9, 1947. 
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ExuHrpit No, 12 (A) 


ALLIED STATES ASSOCIATION OF MOTION PICTURE ExHIBIrors, 
Washington, D. C., April 13, 1956. 


SENATE SELECT COMMITTEE ON SMALL BUSINESS, 
SUBCOMMITTEE ON RETAILING, DISTRIBUTION AND Farr TRADE PRACTICES, 
Washington, D.C. 


Dear Srrs: This has reference to Mr. Gordon's undertaking to document his 
statement in reference to the ceiling on film rental of White Christmas in 
Holland. 

His effort to obtain information specifically in reference to this picture by 
correspondence was unsatisfactory, due perhaps to language difficulties. He is 
now on his way to Europe and on May 3 will attend the Assemblee Generale 
Ordinaire of the Union International de l’ Exploitation Cinematographique in 
aris. At that time, Mr. Gordon said, in a recent letter to me, “I will collar the 
representative from Amsterdam and get a statement from him, have it notarized 
and send it to you.” 

In the meantime, please refer to the translation of the general rules of the 
Nederlandsche Bioscop-Bond which I sent you on April 6, and particularly article 
II on page 16, providing as follows: ‘The price of a full length film shall not be 
less than a minimum of 1714 percent and a maximum of 32% percent, so that 
the whole program, exclusive of newsreels, shall not exceed 35 percent.” 

Yours very truly, 
ABRAM F.. MYERS. 


Exuisit No. 12 (RB) 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., April 24, 1956. 
SENATE SELECT COMMITTEE ON SMALL BUSINESS, SUBCOMMITTEE ON RETAILING, 
DISTRIBUTION AND FAIR TRADE PRACTICES, 
Washington, D.C. 


DeAR Sires: Please refer to my letter of the subcommittee dated April 13 in 
which I quoted a passage from the rules governing the motion-picture business 
in Holland in substantiation of the testimony given by Julius Gordon. 

In view of the late date that has been set for the film company representatives 
to testify, I am confident that Mr. Gordon, who is now in Europe, will supply 
full documentation before the hearing is resumed. 

Meantime, I enclose a photostatic copy of a letter from the Finnish Legation, 
with attachment, and clipping from the Toledo Blade which reflect the measures 
taken by European countries to regulate film rentals. 

If my letter of the 13th and the enclosures transmitted herewith are to be 
included in the record, I would appreciate being notified to that effect, so that 
I can furnish copies to counsel for the film companies. 

Yours very truly, 
ABRAM F.. MYERS. 


LEGATION OF FINLAND, 
Washington, D. C., July 14, 1954. 
ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Dupont Circle Building, 
Washington, D.C. 
(Attention: Mr. Abram F. Myers.) 


JENTLEMEN: With reference to the previous correspondence between you and 
this Legation concerning the retriction of the distributor’s right to charge the 
movie theater in Finland I have the pleasure to send hereby to you a translated 
excerpt from the agreement between the Union of the Owners of Movie Theatres 
and the Union of the Film distributors, completed on the 14th of November 1945, 
in which agreement there are regulations about this matter. 

Also, it has to be mentioned, that in addition to this agreement there has to 
be observed in this connection the general provisions concerning the regulation 
of the prices and payments, which are given by the Finnish Government August 
25, 1953. According to these provisions (art. 4 and 9) it is not allowed to 
demand or pay the price, which is considered unreasonable, of which might lead 
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to unfairness or to the rising of the price in the country or in one part of the 
country. 
I hope this information will be satisfactory to you and will help you in your 
future plans. 
Very truly yours, 
AARNO KArHILO, Altaché, 


3etween the Union of the Owners of Movietheaters and the Union of the 
Filmdistributors it has been agreed on the 14th November, 145, that the follow 
ing maximum rents have to be observed as to the foreign motion pictures; 

(A) In the cities of Tampere and Turku: 

(1) The rent of the premierepictures, using the sliding scale: 

If the amount of the tickets sold counted from the entire amount of the 
weeks’ tickets (the capacity of the theater) is: 

40 percent or under the rent is 30 percent. 

Over 40 percent the rent is to be agreed separately between the 
theaterowners and distributors. 

Over SO percent the rent is 45 percent. 

Over 90 percent the rent is 47.5 percent. 

(The provision concerning extended showing: If the amount of the 
tickets sold during the three first days of the week exceeds 65-75 percent 
of the entire possible capacity of those days, the showing of the film has to 
be prolonged still for an extra week. Those three days mentioned must 
include the sunday. The exact percentage for the extended showing has 
to be agreed separately in the limits of the figures above (65-75 percent).) 

(2) if the revivals are presented at the premieretheaters the scale above 
is observed with the amendment, that the amount of the tickets solid being 
40 percent or under of the entire capacity the rent is 25 percent. 

(3) The rent of the revivals presented at the revivaltheaters, using the 
sliding scale: 

If the amount of the tickets sold counted from the entire amount of the 
weeks’ tickets is 

40 percent or under the rent is 25 percent. 

Over 40 percent the rent is to be agreed separately between the 
theaterowners and the distributors. 

Over 80 percent the rent is 35 percent. 

Over 90 percent the rent is 40 percent. 

(B) In other cities and at the countryside theaters: The maximum fixed rent 
is 40 percent, except the “great pictures” for which the maximum rent is 45 
percent. 

(C) At the premieretheaters in Helsinki (the capital) : No agreement. 


[From the Toledo Blade, April 1, 1956 


DISPUTE OVER MOvIE RENTAL RAISE Resutts IN UNitrep S 
“Firm BLOCKADE” OF DENMARK 


By Philip Barnes 


COPENHAGEN, March 31 (Reuters)—Danish theaters now are entering a crucial 
period which will decide: “Can we survive economically without American 
films?” 

British, French, Italian, German, even Russian films, have benefited here by a 
dispute about rentals between the Danish theatre managers and the main Holly- 
wood producers. 

Since May last year, Denmark has been subjected to an American “film block 
ade.” No further bookings have been accepted for American films which normally 
represent more than 50 percent of the total showings on Danish screens. 

The blockade did not affect prior bookings, which are being gradually ex- 
hausted and withdrawn from circulation. Now, only about 30 films, mostly 
shorts, remain unused for distribution. 

The origin of the dispute goes back 3 years when the main American com- 
panies, banded together in the Motion Picture Export Association (MPEA), 
succeeded in getting increased rentals from Norwegian theaters. 

Previously, as in Denmark, Norwegian exhibitors paid a flat rate of 30 percent 
of their box office receipts after deducting entertainment tax. Now they pay 
40 percent while the export association has the right to negotiate for a higher 
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percentage for up to 20 pictures each year which are expected to be big box- 
office successes. 

The association tried to secure a similar sort of arrangement with Danish ex- 
hibitors. But they found a vital difference. While theaters in Norway are 
owned by the local government authorities, in Denmark individual theater man- 
agers are their own masters, although they must have a license from the state 
to operate and in various ways are strictly controlled by the government. 

In Norway, the demand for increased rentals was agreed to, while at the same 
time the Norwegian Government reduced its entertainment tax from 40 to 25 
percent of the cost of a ticket. 

In Denmark, the Danish exhibitors have rejected the American demand. The 
Danish Government, not being directly involved in the dispute and anxious to 
save foreign currency, has refused to sanction any reduction of entertainment 
tax. 

On the contrary, the Government last April raised the tax on theater tickets 
from three-eighths to five-elevenths of the cost of admission. This action, pa 
of general measures to combat inflation in the country, was followed a month 
later by the American film blockade. 

“We simply cannot afford to pay more out of our present net receipts and 
keep open,” said Harry Frandsen, chairman of the Copenhagen Cinemas Assovcia- 
tion. Exhibitors feel that they have no hope of making the public pay the cost of 
the American rental demands by increasing prices. People will just stay away, 
they say. 

The export association, which represents Metro-Goldwyn-Mayer, Fox, Warner, 
Columbia, Universal, RKO, Paramount, and United Artists, is not primarily con- 
cerned with its sales in Denmark. 

Denmark’s 400 theaters and 4 million people represent a market no more im- 
portant than the city of Chicago. But they seem to regard the situation in 
Denmark as a dangerous precedent to other countries. 

In no other market are films supplied so cheaply and without a sliding scale, 
they point out. They acknowledge the difficulties of the Danish exhibitors, but 
feel that it is up to the Danish Government to help them out. 

So far the Danish Government has not shown itself prepared to make conuces- 
sions, and meanwhile the Americans are not prepared to negotiate further 
with the Danish exhibitors. 

Danish theaters are trying to combat the American blockade by booking as 
many new films as possible from other countries, by reissues of old European 
pictures, many of which have never been shown in Denmark before: and by 
expanding Danish home film production. 

“We think we can manage without American films if we are forced to,” said 
Mr. Frandsen. “We want to show American films, but not on the conditions 
made by MPEA.” 

Exursit No. 12 (c) 


ALLIED STATES ASSOCIATION OF MOTION PicturrE EXxHIsrrors, 
Washington, D. C., May 14, 1956 
In Re: Problems of Motion Picture Exhibitors 
Hon. Husert H. HumpuHrey, 
Chairman, Subcommittee on Retailing, Distribution and Fair Trade Practices 
Senate Select Committce on Small Business, 
Washington, D. C. 

Dear Mr. CHAIRMAN: In the course of his testimony on March 21, Mr. Julius 
M. Gordon, of Beaumont, Tex., said that he would undertake to further docu- 
ment certain portions of his testimony relating to film rentals and the regulation 
of film rentals in Europe. 

I have already transmitted certain material in earnest of this undertaking 
on his part. Enclosed herewith are two affidavits made by Mr. Gordon based 
upon his recent investigations abroad. 

Mr. Gordon expects that the information thus far submitted by him, including 
that contained in the enclosed affidavits, will be further supplemented by a com- 
munication from the exhibitors’ association in Holland which he hopes to receive 
before the hearings are resumed on May 21. 

Yours very truly, 
ABRAM F. Myers. 
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APFIDAVITS OF JULIUS M. Gorpon, Basep on His INQUIRIES IN EuROrE IN Reoarp 
ro DIFFERENCES IN FitmM RENTALS CHARGED BY FILM COMPANIES AT HOME AND 
ABROAD 


STATE oF TEXAs, 
County of Jefferson, xs: 

Before me, the undersigned authority, a notary public in and for Jefferson 
County, Tex., on this day personally appeared Julius M. Gordon, who being by 
me duly sworn, upon oath says: 

On April 29, 1956 in Cannes, France, and again in Paris on May 3, 1956 I 
conferred with Mr. Bosman, who is the director of the Holland Theatre Bund, 
and Mr. Miedema, its president. They informed me that in Holland all theaters 
and all distributors of motion pictures (including all American motion picture 
companies) were members of the bund and that the distributors must so be in 
order to sell their pictures to any theater in Holland. That is a private organi 
zation but that there was no government objection thereto. 

That under the rules of the bund, a distributor must offer his product (except 
for 15 percent thereof) to the exhibitor: either (1) for 35 percent; or (2) ona 
sliding scale which went between 22% percent up to 40 percent maximum. 
That such scale included the feature and shorts except for newsreels. 

tach distributor was free to offer 15 percent of his product’ at any price he 
might choose but that the average of the 15 percent had averaged approximately 
45 percent including shorts, and that the overall percent of film rental in Holland 
including shorts was 33 percent. 

They further informed me that with the exception of Gone With the Wind 
and Quo Vadis they knew of no program in Holland which had ever been sold 
for more than 50 percent of the gross receipts. 1 requested information on 
specific pictures including the following: 


Strategic Air Command 9. Underwater 
. White Christmas 10. Blackboard Jungle 
. Vera Cruz 11. Love Me or Leave Me 
. Kentuckian 12, Battle Cry 
5. Violent Men 13. Mr. Roberts 
6. Long Gray Line 14. Man Called Peter 
7. To Hell and Back 15. Seven Year Itch 
8. Far Country 


I was informed that I would receive information prior to May 21, and if so, 
I will send it in as a supplement to this affidavit. 


JvuLius M. Gorpon. 


Subscribed and sworn to before me this 11th day of May 1956, to certify 
which witness my hand and seal of office. 
MURIEL INGHAM, 
Notary Public in and for Jefferson County, Tez. 


STATE OF TEXAS, 
County of Jefferson, 8&: 


Before me, the undersigned authority, a notary public in and for Jefferson 
County, Tex., on this day personally appearel Julius M. Gordon, who being by 
me duly sworn, upon oath says: 

On May 4, 1956, in Paris, France, I met with Mr. Hinge who represents the 
British exhibitor association, and Mr. Pinkney who is the attorney for the 
same group. They stated that in the 1940's after the British Government had 
threatened to step in and regulate the film industry in Britain due to the con 
stant dispute between distributors and exhibitors, that Metro-Goldwyn-Mayer, 
through its representative, called a meeting and arranged for a joint committee 
to be set up between the distributors represented by their organization KRS and 
the exhibitors represented by their organization CEA. Such joint committee 
was set up to deal with all matters relating to distribution and exhibition of 
motion pictures and within such joint committee was set up the machinery for 
arbitration of all matters between the branches of the industry. They stated 


> Prior to May 1 a certain number of new technique pictures (Cinemaxscope, Vista 
Vision, etc.) were allowed to be negotiated outside of the 35 percent straicht and/or seal 
but commencing May 1 of this year any new technique pictures which the cistribut 

wishes to offer for more than the 35 percent or the scale must be ineluded with the 15 
percent exception, 
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further that machinery was set up to allow either of the branches of the indus- 
try (in case of a violation of the ruling of the joint committee) to appeal to 
the Board of Trade of England to appoint an arbitrator to settle any such dis- 
pute. The board is a board set up by Parliament and under the supervision of 
a minister of the English Government. Mr. Hinge informed me that so far it 
had not been necessary to appeal to the board of trade for an arbitrator, but 
that on the contrary the joint committee had satisfactorily settled all complaints 
which had come before it. 

In regard to the agreement between the CEA and KRS these agreements for 
regulation are set forth in the minutes of the joint committee meeting and 
whereas they are not now in my possession, they are within the knowledge of 
all of the American distributors dealing in England and can be produced by said 
distributors if they are so inclined to do when questioned by the Senate subcom- 
mittee. 

Mr. Hinge also informed me that under the 1952 Film Act an exhibitor must 
have a license from the board of trade and that the purpose of this license is 
to see to it that the exhibitor plays a certain quota of English films. Under this 
act, the board of trade sets up a film council consisting of a chairman, 5 
exhibitors, 2 producers, 1 sbort-film maker, 2 distributors, 4 representatives of 
the unions and 5 outside members. If a licensee does not play his quota 
of British films and is brought up before the film council, he may use as an 
excuse (under sec. 13 thereof) the fact that the demands for film were too high. 
Because of this the board of trade constantly keeps under surveillance the film 
prices in England. No English exhibitor could claim exorbitant film rental for 
British films if he substituted therefor foreign films at a substantially higher 
price than that asked by the English distributor. 

JuLivus M. Gorpon. 


Subscribed and sworn to before me this llth day of May 1956, to certify 
which witness my hand and seal of office. 
Muriez. INGHAM, 
Notary Public in and for Jefferson County, Texraa. 


Exureit No. 12 (pb) 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington, D. C., May 17, 1956. 


In re Problems of Motion Picture Exhibitors Arbitration of Film Rentals in 
England. 


Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution and Fair Trade Prestices, 
Senate Select Committee on Small Business, 
Washington, D. C. 


Dear Mr. CHAIRMAN: This is in further reference to the testimony of Julius 
M. Gordon and his undertaking, at the chairm:n’s sucgestion, that. he document 
his statement that films are sold cheaper abroad than her~. 

1. Enclosed herewith are photostat copies of documents which Gordon 
secured abroad which show conclusively that film rentals are arbitrated in 
England. 

In chronological order they show the development of the system which origi- 
nated with the exhibitors (Cinematograph Exhibitors’ Association) and was 
carried to the board of trade which left it to the industry to develop and put 
into operation on an implied “or else” basis. 

As Mr. Gordon explains it to me in his covering letter, “one does not have to 
look very deeply between the lines to see that such system was forced by the 
Government threatening to take a hand in the matter.” 

The third document Formula and Procedure for arbitrating film rentals is 
a publication of CEA. While the system is for the relief of exhibitors claiming 
to be making a loss this clearly does not mean an out-of-pocket loss but a loss 
of a fair profit. This must be so because the relief is not confined to a single 
transaction but extends into the future. You will note that an exhibitor who 
has been granted relief must submit quarterly statements thereafter on penalty 
of losing the relief granted. 

Attention is called to the note at the end of this document which says: “The 
formula set out above is applicable only in those cases in which exhibitors, claim- 
ing to be making a loss, apply for reduced film hire to enable them to pay the 
levy and make a profit.” 
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A final explanation is that the word “ba 
equivalent of our word “clearance.” 
Yours very truly, 


MINUTES OF THE MERTING OF THE FinM ReENTAI 
STREET, LONDON, ON WEDNESDAY, NO 


Cr. H. Simpson, president, in the chair 

Also present: Capt. S. W. Clift, Messrs. W. J. Speakman, C. P. Met 
Dernstein, L. G. Hill, J. Pollard, R. H. Dewes, A. Brown, E. J. Hing 
A. W. Jarratt, and W. R. Fuller (general secretary) 

The following members of the Kinematograph Renters’ Society were present 

Maj. RK. P. Baker, Messrs. J. W .Brown, S. Eckman, E. Sin J. Friedman, 
F. W. Baker, I. Jackson, S. F. Ditcham, F. E. Hutchinson, D. EF. Griffiths, W 
Moffat, S. W. Smith, FE. T. Carr, and F. Hill (secretary) 

The general secretary opened the discussion with an explanation of how the 
joint meeting had been arranged. He proceeded to put forward the exhibitors’ 
point of view with regard to the effect on all exhibitors of increasing film rentals 
with particular reference to the “S” list, and the alleged grading practice of 
the KRS 

Mr. S. Eckman stated that it was generally accepted that film rentals were the 
prerogative of the renters. He acknowledged that the method of bringing into 
Leing the “S’ list was a mistake and it should have been published openly in the 
first instance. It had been drawn up to cover certain exhibitors, who bought 
almost exclusively on flat rates and averaged 5 to 10 percent for their film hire 
There were 57 exhibitors, representing 320 cinemas on the list He su 


yreste d 


that, subject to the Sores of the CEA and KRS, a joint committee be set 
up to deal with the “S” list and present and future problems 
\ debate followed | in which it was urged by exhibitor members that the “S” 
- should be suspended before the negotiating committee was set up, but 
the renters refused to withdraw it 
The president moved: “That a committee be set up consisting of me:nbers of 


the CEA and KRS in an advisory capacity.” 
On ashow of hands the resolution was adopted, 21 voting for, 3 against, and 1 
abstaining. Ona request the voting was recorded as follows: 


ARS 


Cr. H. Simpson Mr. J. W. Brown 
Capt. S. W. Clift Mr. F. Harley 
Mr. W. J. Speakman Mr. 8. Eckman 
Mr. R. H. Dewes Mr. E. Simon 
Mr. J. Pollard Mr. J. Friedman 
Mr. E. J. Hinge Major R. P. Baker 
Mr. A. Brown Mr. F. W. Baker 
Mr. L. Jackson 
Agai Mr. S. F. Diteham 
. Bernstein Mr. F. E. Hutchinson 
. Hill Mr. D. E. Griffiths 
. Metcalfe Mr. S. W. Smith 
Commander A. W. Jarratt did not Mr. W ao it 
vote. Mr. E. T. Carr 


It was agreed that the committee should consist of six members from each 
association with power to call an independent chairman on request from either 
side, and that the terms of reference be : 

“To discuss the ‘S’ list, film rentals generally and other matters as sub 
mitted.” 

The proceedings then terminated. 


‘See appendix XX, p. 753. Comments by F. W. Allport, European manager, Motion 
Picture Association, Inc., London. See also appendix XX1. p. 754. Mr. Ellis F. Pinkney’s 
letter explaining background of the Cinematograph Exhibitors’ Association's cirenlar of 
Angust 15, 1955. 
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I. M. 1.4085/44 


MONOPOLISTIC TENDENCIES IN THE CINEMATOGRAPH FIM INbUSTRY 
PARTY 


WORKING 


EXTRACTS FROM MINUTES OF A MEETING AT THE BOARD OF TRADE ON MAY 16, 1945 

In accordance with the agreement reached when members of the various sevc- 
tions of the film industry met the president of the board of trade on May 11, 
to discuss the monopoly report, a working party was constituted to consider 
the recommendations in the report on which there appeared to be some prospect 
of reaching agreement within the industry. A meeting of this working party was 
held on May 16, the following being present : 

The Earl of Drogheda, chairman; Mr. G. W. Parish, Mr. S. W. Smith, Mr. L. 
Wingrove, BFPA; Mr. F. A. Hoare, short film producers; Maj. R. P. Baker, Mr. 
S. Eckman, Mr. F. Hill, KRS; Mr. G. H. Scarborough, Mr. E. J. Hinge, Mr. W. R. 
Fuller, CEA; Mr. J. A. Rank, Sir Philip Warter, Circuits; Mr. S. H. Cole, Mr. 
G. H. Elvin, ACT; Mr. F. Kelley, NATKE. 

Mr. A. G. White attended as observer on behalf of the board of trade and Mr. 
>. Sutton as secretary. 

The meeting had before it a note of the proceedings at the meeting on May 11, 
and the chairman suggested that consideration should first be given to recom- 
mendation 5 of the report relating to the tribunal proposal, for which the 
BFPA had suggested the substitution of a joint arbitration panel. He thought 
that it would be very desirable that any body of this kind should be established 
within and by the industry; and as that suggestion had come from the BFPA, 
he invited observations from their representatives. 

Mr. Parish said that the association had carefully considered this matter, and 
had come to the conclusion that disputes could and should generally speaking 
be resolved by a body constituted by and drawn from within the industry. Ref- 
erence to the board of trade should be a last recourse reserved for questions that 
proved incapable of solution by a panel of this kind. He added that there had 
been no agreement on the composition of the panel, merely on principle. 

Major Baker pointed out that this projected panel which, it was understood, 
was to take the place of the tribunal advocated in the report, would have to 
cover a great deal of ground. He had always been in favor of the industry 
solving its own problems and he reminded the meeting that the KRS and the 
CEA had already set up certain machinery for this purpose the scope of which 
could be extended. This was the joint conciliation committee, with six members 
from each side. This had functioned satisfactorily, and on the difficult ques- 
tion of bars it had now been agreed that (i) an appeal should lie from the JCC 
to a body of three, consisting of one member appointed by each party to the 
dispute, and an arbitrator agreed by the two parties, and (ii) the decision 
of this body should be final and binding. 

Mr. Fuller pointed out that in a field where there was no law to administer, 
recourse to arbitration would not necessarily be productive of any useful result 
unless both parties to whatever dispute might be in question were prepared to 
bind themselves in advance to acceptance of the arbitrator's decision. Would 
that decision be final?—not final in the sense that the parties must waive their 
right to appeal to the Government to promote legislation, to modify or reverse 
it, but final in the sense that it would be accepted unless and until such legis- 
lation had in fact been enacted. 

Mr. Eckman said that while he had always been opposed to the suggested 
tribunal he was certainly in favor of arbitration within the industry; he had 
himself been active in furthering the establishment of the joint conciliation 
committee and the history of arbitration in the industry went much further 
back than that. But he did not think that any proposal to create one all-embrac- 
ing arbitral body would prove workable. The mass of business involved would 
take up an amount of time which the members could net spare. Nor would this 
procedure be really effective; the proposed body would have to be too large, 
und moreover, members of one section of the industry were often not at all well 
acquainted with the problems of other sections. Assuming, for the sake of argu- 
ment, that machinery not in existence was needed, a far better scheme would, he 
suggested, be to constitute a representative pool which could be drawn on as 
and when required to provide suitable personnel for ad hoe panels competent 
and qualified to adjudicate on specific problems. 
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Mr. Fuller said that he was not quite sure about the procedure suggested by 
Mr. Eckman. Was it intended that any dispute between different sections should 
e discussed by the representatives of those sections on the suggested panel o1 
pool, and that, if they failed to reach agreement, they should then appoint 
rbitrator? 

Mr. Bivin wished it to be recorded that the trade unions were not directly con 
erned in this issue. Disputes between employers and employees were not dealt 
with in the monopoly report, as they were covered by existing machinery. 

Mr. Parish thought that the arrangements should be, in outline, either a pane 
with a number of subpanels; or a number of panels, one for each possible combi 
nation of two sections of the industry. 

Mr. Eckman said that in point of fact, he could scarcely see the need for the 
establishment of any further arbitral machinery. The unions were already 
covered: the joint conciliation committee already existed to deal with disputes 

etween exhibitors and renters: as regards producers their dealings with the 
exhibitors’ section were so indirect that disputes between producers and exhib 
itors were most unlikely to arise, and equally there was little likelibood of their 
having disputes with the renters when the producer was nowadays, in almost 
all cases, his own renter. Was there, accordingly, any real need for the estab 
lishment of such an arbitrative body or bodies? 

Sir Philip Warter said he thought there was no case for a tribunal as contem 
plated by the monopoly report. He thought that arbitral bodies should be set up 
ad hoe; but where were the disputes that were assumed 
settlement? 

Mr. Parish agreed that a good deal of this discussion was theoretical; but he 
felt it to be essential that some sort of tribunal should be constituted to which 
the industry could refer its difficulties, if desired. 

Mr. Scarborough and Mr. Fuller reminded the meeting that the president of 
the board of trade had expressed willingness to select and appoint arbitrators 
if the industry so desired. Should a dispute occur which the competent panel 
was unable to resolve and on the understanding that the arbitrator's decision 
was to be accepted by both parties as binding, the CEA would favor acceptance. 
But what would be the attitude of the other sections of the industry? 


ah 


to be calling for 


The meet- 


ing’s views on this point would have to be reported by the CEA representatives 


to their constituents. 


Mr. Eckman desired again to emphasize the fact that the joint conciliation 
committee had, since its inception in 1943, successfully solved the serious problem 
known as the S list: and it had recently agreed on a form of action, involving 
acceptance of the principle of arbitration, which was expected to dispose satis- 
factorily of the even more thorny problems arising out of bars. No appeal to the 
board of trade had been contemplated in this connection, and arbitration could 
and would, in Mr. Eckman’s opinion, be arranged within the industry by agree- 
ment between the parties in any case where a dispute could not be resolved by 
discussions. Intervention by the board of trade would therefore be unnecessary. 

Mr. Rank and Sir Philip Warter confirmed on behalf of the circuits that they 
too were prepared to accept the principle of arbitration and to abide by its 
results, and agreed that there should therefore be no need to invoke external 
intervention as respects the actual appointment of the arbitrator. 

Major Baker likewise agreed with Mr. Eckman. He thought that had the 
authors of the report, and indeed the president, been more fully aware of the 
machinery already existing within the industry for the settlement of its prob- 
lems, the proposals for external arbitration would not have been made. Mr 
Fuller suggested that the verdict of a distinguished outside arbitrator appointed 
by the president of the board of trade would command more general and willing 
acceptance than that of a person, however, eminent, selected by the contending 
parties. Major Baker joined issue on this point. If the parties agreed that the 
decision of the arbitrator should be binding—and the statements made round 
the table appeared to indicate that this would be so—he could see no obvious 
need for the appointment of any outside official arbitrator. If, however, a dead- 
lock was reached by a joint committee dealing with any dispute, the committee 
could of course consider the desirability of availing itself of the president's 
offer. 

Mr. Wingrove observed that there was no existing machinery for arbitration 
as between producers and exhibitors or between producers and renters. He 
thought, however, that it should be quite feasible to draw up a list of persons 
who could serve on a panel for this purpose and select appropriate members from 

75964—56——-11 
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the panel to deal with any given problem under an independent chairman. M): 
Rank, however, demurred to this suggestion on the ground that there were in 
fact no matters in dispute between the producers and the other sections of the 
industry. If such should arise, surely an ad hoc subcommittee could be set up t. 
settle them. 

Mr. Cole said he was convinced of the necessity for setting up some arbitratio: 
machinery in extension of, and on the analogy of, the joint conciliation committe: 
Points might arise with which the existing machinery could not adequately dea! 
Summing up, after further discussion, the chairman said he thought that the 
general sense of the meeting seemed to be that the machinery already existing 
within the industry for the settlement of disputes between its various branches, 
are capable of being set up voluntarily if and when occasion arose, should suffice 
to obviate the necessity for any formal scheme of official arbitration. To fore 
stall any misunderstanding, however, he thought it well to place on record that 
the president of the board of trade had not said that he rejected any of the 
recommendations in the report except recommendations 15 and 16. 

This summing up was agreed, the ACT representatives dissenting, on the 
ground that their association could not regard such arrangements as a substitute 
for the tribunal recommended in monopoly report. 


SUMMARY OF CONCLUSIONS 


The conclusions of the working party on the recommendations referred to it 
were accordingly as follows: 

Recommendation 5: Tribunal.— That, where the need for such arrangements 
had emerged, the arrangements existing within the industry for the settlement 
of disputes were already working satisfactorily. In particular, the arrangements 
for dealing with bars provided for the appointment of an arbitration to settle 
any dispute on when discussions had broken down, each side having agreed to 
accept the arbitrator’s decision. As and when the need might arise for joint 
discussions on other matters (with recourse to arbitration if and when the dis- 
cussions broke down), similar arrangements could and would be made within 
the industry. 

As regards the offer made by the president of the board of trade that lhe 
would, if required, appoint an arbitrator without statutory powers, it was agreed 
that this course would be considered by any appropriate joint committee. 


CINEMATOGRAPH EXHIsIToRS’ ASSOCIATION 
oF GREAT BRITAIN AND IRELAND, 
London, August 15, 1955. 


BRITISH FILM PRODUCTION LEVY 


FORMULA AND PROCEDURE FOR USE WHEN EXxHrsitors CLAIMING To Be MAKING a 
Loss APPLY FOR FILM HIRE RELIEF 


SECTION ONE. SUBMISSION OF CLAIMS AND CALCULATION OF LOSSES 


1. All claims for relief from exhibitors claiming to be making losses will be 
considered by the Joint Committee of the Cinematograph Exhibitors’ Association 
and the Kinematograph Renters’ Society and recommendations for relief will be 
made by that Committee to the Kinematograph Renters’ Society. To facilitate 
consideration of such claims, the C. E. A. has appointed Messrs. Stoy, Hayward 
& Co. and the K. R. S. Messrs. Peat, Marwick, Mitchell & Co. to collate the neces- 
sary information. 

2. Claims shall be addressed in writing to Messrs. Stoy, Hayward & Co. and 
shall be supported by the production of: 

(a) Audited Balance Sheet and Profit and Loss Account of the exhibitor 
as at the end of the financial year immediately preceding a claim. 7 

(db) A brief summary of the wages and salaries charged in the Account. 

(c) A quarterly statement of the net receipts for each quarter since the 
date to which the aforesaid accounts were made up, and film rentals paid 
thereon, together with a comparison of the net receipts, and film rentals paid 
thereon for the same period in the previous year. 

In the absence of any special circumstance a Profit and Loss Account shal! 
cover a period of 12 months. These Accounts will be accepted as a basis for the 
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laim except in so far that the qualifications meutioned later may necessitate 
amendments. 

3. The exhibitors to whom relief has been granted will continue to submit at 
the end of each three months, figures of their net takings and film rental paid 
thereon for the preceding 138 weeks, together with the corresponding figures for 
the preceding year. At the end of each subsequent financial year audited ac- 
counts covering twelve months shall be submitted to the Committee within three 
months of the end of the twelve months. 

4. For the purpose of calculating the loss there will be included in the accounts 
submitted all income that arises directly from the operation of the cinema 

5. In calculating the amount of an exhibitor’s loss there shall be excluded from 
the accounts— 

(a) All income not directly derived from the operation of the cinema, but 
all items of expenditure relating to zuch jacome shall be excluded as charges. 
(b) Any remuneration paid to the proprietors or controlling Directors 
working full-time or part-time in so far as it exceeds in respect of any one 
cinema 
(i) Where a Manager is employed £250 per annum in all. 
(ii) Where no Manager is employed the Society of Cinema Managers 
rate of pay for the class of hall concerned, plus £250 per annum. 
(c) All fees paid to non-working Directors. 

6. There shall be allowed as a deduction all depreciation of and initial allow- 
ances on fixed assets at rates not exceeding those which would be allowable for 
l’rotits Tax purposes calculated on the written down values of the assets for 
taxation purposes. 

In the case of the following fixed assets there shall be allowed as a charge 
against the Profit and Loss Account the following— 

(i) Leasehold Properties: Whichever of the following is the greater-— 
(a) the net annual value of the premises for Schedule “A” purposes, or 
(b) the rent payable plus depreciation on the straight line method 

(that is the gross cost of lease divided by its term of years) but it 
shall be open to the Joint Committee to disallow, either wholly or 
partially, any depreciation which is considers in all the circum 
stances to be excessive. 

(ii) Freehold Properties: The net annual value for Schedule “A” purposes. 

7. Except in individual cases where the Joint Committee of the C. B. A. and 
K. R. S. may otherwise decide all interest payable on mortgages, debentures and 
loans shall be allowed in accordance with the terms of the contracts on each 
case. As regards Preference Shares and Ordinary Shares or Equity Capital in- 
terest shall be allowed at a rate, if any, to be determined by the Joint Committee. 

8. Expenditure in respect of compulsory alterations required by Local Au- 
thorities shall be spread equally over five years. 

9. Lump-sum payments for the hire of equipment shall be spread equally over 
the period of the hire agreement. 

10. Repairs and renewals will be treated under one heading, and if, in any one 
year, it appears that such expenditure is unusually high, the Joint Committee 
shall be at liberty to request the submission of further information, and thereon 
decide the extent to which such expenditure shall be allowed in the year under 
review, and the manner in which any balance shall be spread over future years. 

11. The levy paid and/or estimated to be payable shall be allowed as a deduc- 
tion in calculating the amount of an exhibitor’s loss. 


SECTION TWO. AMOUNT OF RELIEF TO BE GRANTED 


(1) In the cases where the levy paid or payable exceeds the agreed loss of an 
exhibitor whose claim is accepted by the Joint Committee shall be entitled to 
relief from Film Hire to the extent of the agreed loss. 

(2) In those cases where the agreed loss exceeds the levy paid or payable an 
exhibitor whose claim is accepted by the Joint Committee shall be entitled to 
relief from Film Hire to the extent of the levy paid or payable and at the same 
time to additional relief at the discretion of the K. R. S. from film hire to the 
extent that the agreed loss exceeds the levy. 

(3) It will be open to the K. R. S. to question any case in which, on the sub- 
mission of the accountants’ report to the Joint Committee, it considers that a 
group cinema is involved, and such case will then be considered by the Committee 
on its merits. If, in any such case, the finding of the Committee is not acceptable, 
it will be open to those concerned to appear personally before the Committee and 
make their own representations. 
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(4) It is recognised that there may be some cases where the magnitude of th: 
loss is out of all relation to the film hire paid in which event it may be impossib|: 
for the Joint Committee to make any recommendation. 

(5) Any relief already granted will be subject to immediate review on th: 
basis set out under Section One hereto. 

(6) Any relief granted will be reviewed every three months on receipt of the 
requisite information referred to in Section I, paragraph 3. 

(7) Any relief granted will automatically be discontinued if the exhibitor 
without showing good cause fails— 

(a) To submit the quarterly statements referred to in Section I, para- 
graph 3, within 4 weeks of the end of the 13-week period, or 

(b) To submit audited accounts for the financial year within three months 
of the close of such financial year referred to in Section I, paragraph 3. 


SECTION THREE. MODE OF GRANTING RELIEF 


1. Relief which might reduce overall film hire or film hire for any individua! 
film or programme booked on a percentage basis to less than 25% shall be sub 
ject to the discretion of the K. R. 8. In those cases where the amount of reliet 
as calculated under paragraphs (1) and (2) of Section II would not reduce the 
overall payment for film hire below 25%, the K. R. S. in the exercise of its dis 
cretion will apply any relief so granted to all contracts maturing during th: 
period in question whether or not the effect is to reduce the film hire on an 
individual film or programme below 25%. In those cases where the amount of 
relief as calculated in paragraphs (1) and (2) of Section II would reduce the 
overall payment of film hire below 25%, the C. E. A. representatives on the Joint 
Committee of the C. E. A. and K. R. 8. shall be entitled to put forward any 
suggestions to the K. R. 8S. for the exercise of its discretion. 

2. Any relief granted in paragraphs (1) and (2) of Section II will be applied 
as a fractional reduction when making payments for film hire. 

3. No reduction in film hire shall apply to (a) newsreels, and (b) films when 
the registered length is less than 2,000 ft. 

(Note.—The amount of relief to be granted will be calculated on the balance 
of film hire paid. Any exhibitor consistently playing shorts of less than 2,000 ft. 
should supplement the information called for in Section I with details of his 
actual rentals paid for such shorts in order to be sure of obtaining the’ full 
amount of relief to which he may be entitled.) 


SECTION FOUR. PROCEDURE 


(1) As previously stated, exhibitors’ claims will be addressed to Messrs. Stoy. 
Hayward & Co. who will be responsible for collecting from exhibitors all infor- 
mation that may be required under Section I hereof. Consultation will then 
take place between Messrs, Stoy, Hayward & Co. and Messrs. Peat, Marwick 
Mitchell & Co. following which an agreed report giving the details necessary to 
implement Sections II and III hereof will be forwarded to the Joint Committee 
of the C. E. A. and K. R. 8. for consideration. 

(2) In regard to the professional charges of the two firms of accountants, it is 
proposed that, subject to the agreement of the B. F. P. A. and A. S. F. P., the 
British Film Production Fund Ltd. should be requested to accept responsibility 
for the same. 


SECTION FIVE 


The foregoing arrangements will apply during the continuance of the British 
Film Production Fund as agreed by the Four Associations and as defined in 
Memorandum No. 15, dated the 15th of November 1954. 

(Note.—The formula set out above is applicable only in those cases in which 
exhibitors, claiming to be making a loss, apply for reduced film hire to enable 


them to pay the levy and make a profit.) (See appendixes XX and XXI, begin- 
ning p. 753.) 


Is Mr. Shor here? Does Mr. Shor want to testify now ? 
I don’t know how long we ought torun. We have to get along here. 


Mr. Shor, you have a prepared statement ; do y ou not? 
Mr. Snor. I do, sir. 
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Senator Humpenrey. Would you like to file your statement and 
make whatever personal or ad lib comments you care to? 

Mr. Suor. Well I will tell you, I have cut it short because some of 
it has been covered by other witnesses. 


STATEMENT BY RUBEN SHOR, PRESIDENT OF ALLIED STATES 
ASSOCIATION OF MOTION PICTURE EXHIBITORS, CINCINNATI, 
OHIO 


Mr. SHor. My name is Ruben Shor and my business address is 1632 
Central Parkway, Cincinnati, Ohio. I am president of Allied States 
Association of Motion Picture Exhibitors. 

My first connection with the motion-picture business dates back to 
1917 when as a boy I joined with my cousin in the operation of a 
motion-picture theater in Keystone, W. Va., and I have been more or 
less in touch with the business since that time. I have been very active 
as a theater owner and operator since 1939 and I was a director of 
Allied States Association for 10 years before succeeding to the presi- 
dency in February 1955. 


FILM COMPANIES STILL FIXING PRICES 


In the summer of 1953 I appeared before the Subcommittee on 
Monopoly of the Senate Select Committee on Small Business,” at 
which time I presented what my associates and I regarded as con- 
clusive evidence that RKO, one of the defendants in the case of United 
States v. Paramount Pictures, Inc., had attempted to force me to 
raise my admission prices while exhibiting pictures entitled “Peter 
Pan” and “Hans Christian Andersen.” At the same time Mr. Myers 
submitted evidence showing how effective this price-fixing operation 
had been in many cities and towns throughout the United States. 

The report of that subcommittee * set forth quite fully the methods 
and devices resorted to in order to fix admission prices in violation of 
the decrees in the Paramount case. 

Following the close of the hearings and subequent to-the issuance of 
the report, the chairman of the subcommittee wrote Stanley N. Barnes, 
the Assistant Attorney General in charge of the Antitrust Division, in- 
quiring what steps he had taken to correct the condition described in 
the report. Mr. Myers, I believe, dealt with the legal aspects of 
Judge Barnes’ reply. It will suffice for me to say that Judge Barnes’ 
apparent condonation of the film companies’ monopolistic and unfair 
practices as presented to the former subcommittee has had the effect to 
encourage those companies in their price-fixing operations. 

I will put it even more bluntly: With an inactive and acquiescent 
Antitrust Division—at least in these motion-picture matters—the film 
companies quite evidently feel that they can ignore the decrees entered 
against them and violate their injunctive provisions with impunity. 

For example, just last summer I had the following experience with 
Paramount, in connection with the Twin Drive-In Theater, in Cin- 
cinnati. I indicated to Paramount that, on the picture We're No 


2% Motion-Picture Distribution Trade Practices, hearings before Monopoly Subcommittee 
of the Select Committee on Small Business, 83d Cong., Ist sess. (1953), p. 455. 

*S. Rept. 835, 83d Cong., Ist sess., Problems of Independent Motion-Picture Exhibitors, 
August 3, 1953. 





156 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


Angels, I wished to experiment with a lower admission price than we 
had been charging, to see if we could not increase our patronage. 

I had a feeling that possibly our price scale was too high and was 
keeping prospective customers away. An exhibitor is in closer touch 
with his customers than any film company and I believe the purpose of 
the decrees prohibiting the film companies from fixing admission 
prices was to protect the exhibitor in establishing price scales which 
will develop the maximum attendance and returns. 

Paramount resisted this suggestion on my part very vigorously and 
finally refused to license the picture to the Twin on a percentage basis; 
that is, upon an agreed division of the box office receipts. I could 
license the picture, I was informed, only upon a flat rental basis; that 
is, pay a stipulated sum no matter how good or how bad an attraction 
the picture might prove to be. 

Now, the significance of this lies in the fact that I had licensed pic- 
tures of the caliber of We’re No Angels on a percentage basis ever 
since the Twin was first opened. It is sometimes advantageous to 
license on a flat rental, but until this particular incident occurred | 
could not make a flat deal for that quality picture for that theater 
under any conditions. But unless I receded from my position regard- 
ing admission prices, Paramount would sell this picture to the Twin 
only if I would agree to a flat rental of $1,250. 1 do not believe any 
experienced exhibitor would disagree with my assertion that such 
a rental was exorbitant for that picture. 

Now, it is my opinion, based on long experience, that if We’re No 
Angels was of such quality as to merit so high a flat rental, it would 


have done very well indeed on a percentage deal, especially in view of 
the increased patronage attracted by the lower admission prices. I 
protested to Paramount against this palpable attempt to control my 
admission prices, but to no avail. 
I then serine to Judge Barnes, but this effort was equally 
9 


futile. Indeed, the correspondence between our attorney and Judge 
Barnes reveals an attitude on the latter’s part that I can interpret only 
as approving such attempts at price fixing. I have the correspondence 
with me and herewith tender it to the committee for its information 
and for insertion in the record of this hearing if it sees fit. (See 
exhibits 17 (a), (b), and (c), p. 172). 

The incident is important, first, as showing Judge Barnes’ attitude 
toward these continuing price-fixing practices by the film companies 
and, second, the arrogance with which the film companies demand that 
exhibitors surrender to them control over the operating policies of 
their theaters as a condition to obtaining pictures to exhibit on their 
screen. 

Another palpable case of attempted admission price fixing involves 
the picture oon and Dolls produced by Sam Goldwyn and distributed 
by Metro-Goldwyn-Mayer, commonly called Metro. The efforts with 
respect to this picture, I believe, extend all over the country. 

1 contracted for the exhibition of this subject at my Keith Theater, 
which is a conventional, that is, 4-wall, theater in downtown Cincin- 
nati. Thereafter I received a call from Metro’s branch manager who 
said that, through an oversight, my contract had been approved with- 
out containing an indication of what my admission prices would be. 
He tried to pressure me into advancing my prices to the scale which 
had been contracted for with first-run theaters in Chicago and Detroit. 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 157 


Following his failure to attain the desired agreement from me, 
Metro’s district manager, John Maloney, called me from his office in 
Pittsburgh, and he also tried to prevail on me to raise my admission 
prices. He also failed. Thereafter I was contacted by a Mr. Byrne, 
1 Metro man, whose office is in New York. I told Mr. Byrne I would 
be in New York in a week or 10 days and would discuss the matter 
with him at that time. 

Upon my arrival in New York I called upon Mr. Byrne and he ar- 
ranged a meeting between me and Mr. Mochrie, who is a representa- 
tive of Sam Goldwyn, the producer of the picture. Mochrie is a 
former general sales manager of RKO who plainly knew all about 
the Peter Pan incident and did not merely stumble into this situation 
with respect to Guys and Dolls. He used all the pressure he possibly 
ould to pressure me into increasing my admission prices to the level 
that they had contracted for in Detroit and Chicago, but Mochrie was 
careful to say that he did not want another Peter Pan incident to 
arise. This indicated to my mind, that he knew he was operating in 
the twilight zone of the law and did not want to be caught so red- 
handed as was his former employer, RKO, in the Peter Pan case. 

There is no doubt in my mind that if I had not had a firm contract 
for Guys and Dolls, I would not have been furnished the picture with- 
out an express verbal agreement as to the admission prices I would 
charge. 

Now for evidence in support of what should be an obvious fact, 
namely, that the exhibitor knows better than anybody else what ad- 
mission prices will develop the most business, let me note my experi- 
ence with Guys and Dolls. 

I did raise my prices slightly for this attraction because I, in the 
exercise of my own judgment, felt that the picture warranted an in- 
crease and that the public would be willing to pay it. But I did not 
go as high as Metro insisted I should. I tried to hit upon a “just 
right” figure, and I think I did. At any rate the Keith Theatre has, I 
believe, played the picture much longer than did the theaters that 
succumbed to Metro’s demands for a more substantial price rise. 

There is no doubt in my mind that the fixing of admission prices by 
coercion, persuasion, and agreement in the case of Guys and Dolls is 
as flagrant as in the Peter Pan case. I should think the Department 
of Justice would have sufficient curiosity on the subject to have the 
Federal Bureau of Investigation make spot checks a ascertain, first, 
what were the admission prices charged by the theaters playing Guys 
and Dolls and, second, what are the regular price scales of those 
theaters. If it develops that for this picture prices were not only 
increased but increased to a common level, then an investigation would 
he in order to ascertain how that came about.** 


FILM COMPANIES ARE ADAMANT 


Due to the film shortage and the high film rentals made possible 
thereby, the condition of the exhibitors has been growing worse for 
several years, Last spring it became acute. It was apparent that un- 
less some measure of relief was forthcoming, theater closings would 
continue at a greatly accelerated pace. 

Prior to this crisis the two national exhibitor organizations—Allied 
States Association, called Allied, and Theatre Owners of America, 


_ 8 See appendix XIX, p. 741, Statement of the Antitrust Division, Department of Jus- 
tice, to the Senate Select Committee on Small Business, June 5, 1956. 
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called TOA—due to differences in their constituency, had rarely co- 
operated in any project. But the conditions brought about by the film 
companies were so intolerable that they put aside their differences and 
formed a joint committee, of which I was a member, to call on the 
presidents of the film companies in hopes of obtaining relief. 

One reason for wanting to meet the presidents was that they alone 
had the authority to act promptly in modifying the selling policies 
and practices that were causing the exhibitors such great distress. 
Another was that the companies’ general sales managers, who were 
certainly aware of conditions, had been appealed to in vain. But 
the presidents refused to attend such a meeting. Thereupon the joint 
committee visited the offices of the several film companies in New York, 
where we were received by 1 or 2 of the presidents, but for the most 
part we saw only the sales representatives. 

These film executives listened to us attentively and created the im- 
pression that they appreciated our bringing these matters to their 
attention. -They assured us they would do their very best to relieve 
the conditions we had outlined to them. I have here for the informa- 
tion of the committee, and such use as you may care to make of it, a 
summary of what the representatives promised they would do. 

(Following is copy of document referred to:) 


Exnureit No. 13 


From: Joint Allied-TOA Committee . 
JUNE 29, 1955. 

The following topics were discussed with the heads of the film companies: 

(1) Eliminate all static national sales policies and sell pictures based upon 
individual merits to all theaters on their ability to pay. 

(2) Sell pictures to theaters grossing $1,000 or less per week on a fair and 
equitable flat rental basis. Arbitration on film rentals of $100 or less. 

(3) A fair and equitable sliding scale to avoid rebuying and renegotiating a 
picture time and time again. 

(4) Make more better pictures with new and fresh personalities. 

(5) Steady flow in the releasing of good pictures throughout the year. 

(6) Print shortage either by number or classification. 

An analysis of the meetings held between the Joint Allied-TOA Committee 
and— 


Columbia Pictures 


Restatement of policy concerning flat sales to small grossing independent 
theaters paying $100 or less. 

Ability to pay should determine the price of a picture. 

Mr. Montague stated that if there was any theater brought to his attention 
either by Allied or TOA that was in a particular hardship situation, this theater 
would receive his immediate and personal attention. 

Mr. Montague agreed there should not be a static national sales policy but one 
of flexibility ; that there should be a continuity of flow of good product throughout 
the year and not spasmodically; and that the small theaters should be sold on 
an equitable flat rental basis and that the industry should cooperate in the 
develonment of new personalities. 

Mr. Montague suggested (and said it had been a pet idea of his for a long time) 
that a fund be raised of a million dollars, from which desperate exhibitors might 
loan at asmall rate of interest. The exhibitor, of course, must be in such financial 
straits as to warrant the loan. 


Warner Bros. 


Mr. Ben Kalmenson stated that though he would not commit himself to a 
definite policy of sales, that he was conducting a survey of theaters in every 
exchange area to determine a fair and equitable sales policy under which each 
theater could buy and show Warner Bros. productions. He stated that every 
assistance would be given the small grossing theaters and fair rental terms 
would be offered these theaters based upon their ability to pay. 
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He advised us that about 50 percent of this survey work has been completed 
and they have been extremely pleased with the volume of contracts that have 
been forthcoming under this policy. 

Mr. Kalmenson reemphasized the competition for important stars and im- 
portant properties in Hollywood and advised that his company was trying to 
purchase new properties developed from TV and other sources in accord with 
current public taste and was getting behind new personalities developed by 
Warner Bros. and emphasized that two important stars, namely Jack Webb 
and Liberace, would be on tour nationally this summer. 

Universal 

Charles Feldman restated Universal's sales policy of 4% years standing, that 
there was no static national sales policy on their pictures; and that within the 
framework of good business practice, their local branch managers have complete 
autonomy of sales and adjustments. 

He further stated that there is no such thing as a must percentage picture and 
that his home office could not be used as a subterfuge for making a decision on 
terms and adjustments. 

Universal, being a mass sales company, stated it was their desire to sell 
each picture to every possible theater and if any exhibitor has a grievance which 
he cannot settle at his local branch level, then if presented to the home office, 
will receive immediate attention from Mr. Moon. 

Universal is not adverse to making bulk sales wherever possible. 


Paramount 


Mr. Weltner advised that he is now making a study of the problems of exhibi- 
tors in each exchange area all over the country and upon completion will issue 
a statement of policy for Paramount of the topics discussed. 

Mr. Weltner is new in his position and the committee felt that time should be 
given him to analyze the situation. 


W-G-M 


Mr. Reagan assured the committee his company was willing to cooperate on all 
the topics discussed with the exception of arbitration on film rentals. 
RKO 

Mr. Branson and Mr. Greenblatt assured the committee that they had no fixed 
national sales policy on any picture and would sell their pictures on a fair and 
equitable flat rental to any theater. 

They stated that the local branches had complete autonomy of sales and adjust- 
ments of smaller grossing theaters (approximately 6,500) paying rentals of $100 
or less per picture. 

They opposed the arbitration of film rentals. All other topics discussed met 
with complete accord. 


Twentieth Century-For 


Mr. Skouras agreed to all the points discussed including arbitration of film 
rentals of $100 or less and a definite statement of policy will be shortly forth- 
coming. 


Allied Artists 


Mr. Goldstein advised the committee that their company has and will continue 
to sell their pictures based upon the points discussed with the exception that they 
had not set definite figures on either gross or rental and that their pictures would 
be sold flat. 

They were not agreeable to the arbitration of films. Some of the items were 
not applicable to the Allied Artists products. 


Republic 

Shortage of product and more good pictures were principally discussed with 
Mr. Yates. At first he took a pessimistic view as to Republic’s continuing the 
production of pictures for theaters and would depend upon the success of his 
1955-56 season. However, we feel, the committee, through its enthusiasm, per- 
suaded Mr. Yates not only to continue but to expand the production of Republic 
pictures for theaters, which he said he would do. 
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Mr. Yates was agreeable to selling their pictures on a flat rental basis; thar 
there was no fixed sales policy for Republic pictures. He pleaded for fair and 
equitable terms to the smaller film companies for their pictures, comparable to 
that being given the majors, if the pictures are worthy. He advised that Republic 
would not sell any of their old pictures to TV that were not at least 9 to 10 
years old. 

Mr. Sor. For a short time following these interviews, perhaps a 
couple of weeks, we seemed to detect some slight relaxation of the pres- 
sure on film rentals. Then Warner Brothers released Mister Roberts 
and United Artists released Not As a Stranger at exorbitant terms. 
That is to say, they demanded 50 percent of the box-office receipts 
during the engagement, without any adjustment based on the box- 
office performance of the pictures. This made it impossible for the 
smaller theaters to play these pictures, even if made available while 
they were fresh, with any hope of making a profit. 

And in the case of theaters who postponed buying the pictures in 
order to get more moderate terms, the result was very little different. 
This was because they had to wait so long for the pictures that they 
were no longer fresh and their box-office potential had greatly dimin- 
ished. Had these fine pictures been delivered earlier on fair terms, 
comparable to those that were later demanded, the exhibitors could 
have played them profitably and many more people would have been 
privileged to see them. 

With the release of those two pictures on the terms mentioned, the 
distributor-exhibitor honeymoon, if it can be called that, came to an 
end. Since then the pressure for higher film rentals has continued 
with ever-increasing intensity. 


CONFISCATING THE BENEFITS OF TAX RELIEF 


On April 1, 1954, Congress eliminated the Federal tax on admissions 
of 50 cents and less, and reduced the tax from 20 to 10 percent on ad- 
missions of 51 cents and up. This was done after abundant proof had 
been submitted to Congress that such relief was necessary in order 
that the smaller theaters might remain open. It is common knowledge 
that thereafter the film companies by their demands for exorbitant film 
rentals absorbed the lion’s share of the tax saving in many cases. 

I am informed that affidavits by exhibitors in various parts of the 
country will be submitted to the committee which will support the 
foregoing statement.** But I would like to submit to you now figures 
on two different types of smaller operations. The first is the Colonial 
Theatre, which is a first-run house in Middletown, Ohio, a city of 
33,695. The second is the Westwood Theatre, a suburban theater in 
Cincinnati, which has the first suburban availability in that area. I 
hand these figures to the committee believing that they will reveal 
the condition of the smaller theaters better than anything I can say. 

(The figures referred to follow.) 


* See appendix ITT, p. 490. 
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ExHIsitT No, 14 
Mip-Crn, INc. 
Statement of profit and loss, Middletown, Apr. 1, 1953, to Apr. 1, 1954 


Income: 
Admissions , 709. 68 
2, 200. 94 
. 54 
. 60 
__ 88.46 
a cdimiemicisianinits teas ae 
Projection costs: 
Feature rental 
Shorts and news 
Trailers 
Film delivery bs 
Total projection costs 23, 356. { 
Net profit from projection 67, S34. : 
Total expenses z 51, 194. - 
Net operating profit 16, 639. § 


EXPENSES, MIDDLETOWN, APR. 1, 1953, TO APR. 1, 1954 


ee iis ise inioeeniecate nomena $23, 430. 
Advertising : 

Newspapers 

Window cards and posters 

Miscellaneous 


Insurance : 
IT oa a cc aseniaiuitbhidininiciasne, 


State unemployment 

State franchise 

Industrial 

Federal unemployment 

I lcci nenebesaaniont 


Supplies: 
General ' . 81 
. 78 
. 20 


Other expenses: 
Repairs and renewals . 53 
Laundry and cleaners . 30 
Office supplies . 05 
.14 
38. 37 
Telephone 273. 89 
Depreciation 504. 92 
Amortization—leasehold 3, 368. 40 
Traveling 82. 80 
Hauling trash . 00 
Altec service 525. 17 
Exterminating service 00 
Interest expense 4 3, 226. 85 
Dues and subscriptions . 40 
Miscellaneous 5. 89 
—_— 9, 522. 71 
a ls ae ee 51, 194. 44 
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Statement of profit and loss, Middletown, Apr. 1, 1954, to Apr. 1, 1956 


Income: 
Nc SEE 8 kd 5 be $76, 957. 27 
Concessions 7, 543, 24 
24. 00 


Total income 
Projection costs : 
| | an a TES SPE Im 
I i ue 
eae ne ee eae 
et eee siti icant 


$84, 524.5 


9. 62 

. 24 

. 24 
a aa a a ee ee ioe 30, 999. 6 


Bear perry OI IN rem ss = 9k nen ee A a 


53, 524 
Total expenses 


51, 700. 8: 
Net operating profit 1, 824. 06 


EXPENSES, MIDDLETOWN, APR. 1, 1954, TO APR. 1, 1955 


an cc cae 
Advertising : 
NNN ee aE a esiecrenoern $6, 384. 02 
Window cards and posters 
Miscellaneous 


$23, 414. 


Electric and water 
Insurance 

Insurance, life of officer 
Taxes: 


State unemployment 

State franchise 

Industrial insurance 

Federal unemployment insurance 
Personal property 


Supplies: 


General 
a la idlehcb ie einlinaeeoeatinescaueiigintiiainioes 
Carbons 


Other supplies : 
Repairs and renewals 
Laundry and cleaners 
Office supplies 
Postage 
Express 
Telephone 
Depreciation 
Amortization—leasehold 
Traveling 
Hauling trash 
Altec service 
Exterminating service 
I ns isietbeiiiiiameiedl 
Interest expense 


10, 415. 24 
Total expenses 51, 700. 85 





a Sr wee ae ae 


~ 


4 
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Exureir No, 15 


P. ano S. OPERATING Co 


1956 163 


Statement of profit and loss, Westwood Theatre, Apr. 1, 1953, to Apr. 1, 1954 
Income: 
55 A OIL A I nT _ _.. $70, 363. WY 
i me 5, 521. 27 
SELES a 119. 40 
St I iss cecdce ces eens Sede ‘ : 288. 61 


cei 
Projection costs : 





$76, 203. 27 





I es ae $14, 900. 28 
i  eiciaseniniaan scuiisiinciiagiatia lial 401. 00 
A et Ree Sao ee a es 773. 30 
IRI eS a leis cenngniiinemestibicmubiats 374. 82 
Total projection costs_._.______-_- iidiinaidbiidcdia imide ‘ini 16, 449. 50 
Net proft from projection____~_-~ sgieniiaieeiaasct pledepipensietieiteinckgaves onic beitaitaada ... 59,843.77 
‘Total expenses (schedule attached) —__--~- a ' a MH), 061. 86 
Net operating Deon... oneness <kpeceillaiaieiebiimainaaes 9, 781. 91 
Financial, add other income: 
CO tate cae aaai $120. 00 
I cic a i ee 51. 40 
~~-—— 171. 40 
Less Federal income tax___.._.-._-___--_- caMielndenmeacecp-an eecnani 1, 110. 26 
i I a cn sentencing en 8, 843. 05 


EXPENSES, WESTWOOD THEATER 
a needs san niga 
Advertising : 





ain coc namanearaaaeaaeindiindseiasabeebioaremnanty $4, 342. 90 
Window cards and posters____-__-_-_----____-___- 277. 46 
aia ace nts secpnigeiniaseepeineenagtndieaeignccanio ws sonata ahi Alin econ inmaetitiia 
I a saneeinied sniraee eciiomaneiras ennipemeesichanieibiaeiicaaaieemeeidlbiedteen 
Ro ccecenmeniedhiteieancnaieiaiinanadinlsnaiepneelaaiaiinmsenes 
Taxes: 
a werciteepeseaipeiinsipiaigine associa tec $158. 30 
I: ON aenmsansinascaaaoi 211.79 
State unemployment____--_--- Sint or seaipteasae sn aeabioemae’ 58. 63 
Federal unemployment__--.--.--------~- scueainsndsialetoo 39. 84 
a scnwien ansaninbenecinctsannset 25. 00 
| 2. 55 
a seileen eases henastbnta idavin enti 55. O01 
Supplies : 
a sid ccc eamsedimesonenenieiean Snuraincammnames dada 1, 714. 04 
cece ei Bras ge es ees an esereieonol coma 393. 22 
a aa seated esa bance etepceinuion take canna en 140. 40 
Other expenses : 
co dncnerenmrenihasoahinmeibahimne tt 1, 348. 96 
en memnes 2. 58 
i asco en cneidonnnsstatonanenenenn 40. 03 
a ae rice rc eme Crseapitionamiaienrenanenge 2. 03 
a al case dintsgbsvckicnsivenaeck as anceps eajamialaaaeiean 182. 04 
daa ile er ss So a s, ee 183. 00 
a eee 12. 50 
hes einen neanonenesian 40. 00 
i ish i lisa incetesincip en alrlacderib eee 491. 92 
Baterminating service......._........—.- sealant 60. 00 
i eiieneetaiia capi SEN out 300. 47 
eed allen sas archer encmentinanieen asian 90. 56 


Pa IN asi icscaiaicicsiiinip tiniteersencceneni ciaiiiaanaiasbiatnieniindiaatiian 


$16, 080. 14 


4, 620. 36 


20, 000. 00 
2, 842. 78 
665. 71 


2, 754. 09 
50, 061. 86 
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Statement of profit and loss, Westwood Theatre, Apr. 1, 1954, to Apr. 1, 1955 


Income: 
I i sestienstiindbbliatdgemalbdidinal $79, 835. 80 
Concession receipts 


Total income $85, 781. 27 
Projection costs: 
RT ae cect 3 A OA: 5. $24, 753. 96 
Shots_and news 
Trailers 


Net profit from projection 
Total expenses (schedule attached) 


Net operating loss 
Financial other income: 


Net profit for year 


EXPENSES, WESTWOOD THEATRE, APR. 1, 1954, TO APR. 1, 


Salaries 

Advertising : 
os aesnnaminerniaesd $3, 794. 7 
Window cards and posters 4 


Electric and water 

Insurance 

Taxes: 
City license 
Federal old-age benefits 
State unemployment 
Federal unemployment 
Industrial insurance 
Sales tax 


Supplies: 


Other expenses: 
Repairs and renewals 
Office supplies 


Altee service 
Exterminating service 
Miscellaneous 


12, 587. 43 


ea ae ccanoeeecneie een Ea 59, 528. 34 


Mr. Suor. The figures for these smaller theaters make it evident 
that they have a hard time surviving in the face of the exorbitant 
film rentals charged. They show that in these two theaters no benefit 
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whatsoever was gained from the tax relief measure, due to the film 
companies’ avarice. 

To illustrate, at the Westwood Theatre, where receipts from ad- 
missions increased $9,500, the film rental increased approximately 
$10,000. At the Colonial Theatre in Middletown, while admissions 
declined $5,000, the film rentals increased approximately $7,500, with 
disastrous results to the Colonial. 

On the other hand, a large theater in a large city has a better chance 
of surviving in spite of unreasonable film rentals. For example, the 
Keith Theatre, in Cincinnati, which is a first-run downtown theater, 
as I have already mentioned, has been able to strengthen its position 
notwithstanding increased film costs. The reduction in the admissions 
tax, plus the ability to get a better class of pictures than formerly, 
resulted in an increase in gross admissions of $172,500, while our film 
rentals increased $110,000. As a result we are paying approximately 
40 percent of our gross for film rental, which would be prohibitive 
for a smaller theater. I herewith submit the figures for the Keith 
Theatre, in the belief that they will be of interest for purposes of com- 
parison, especially with the results in the Colonial and Westwood. 

(The figures referred to follow :) 


. 


Exursit No. 16 
P. AND S. OPERATING Co. 
Statement of profit and loss Keith Theatre, Apr. 1, 1958, to Apr. 1, 1954 


Income: 
td ssc 
14, 024. 46 


359, ONT. . 98 


Projection costs: 


Feature rental 
Shorts and news 
Trailers 

Film delivery 


Total projection costs 


Net profit from projection 


TOtnl OXPONS0G= 225 onc ntcnnscn 


Net operating profit 


502. 85 
3, 600. 00 
942. 05 
214, 96 


98, 259. 86 


261, 328. 12 
dais erated te sthtin tetiriinteiminniatamblaoks 206, 394. 18 


54, 933. 94 


EXPENSES, KEITH THEATRE, APR. 


Salaries 


Advertising : 


RI ca Sithichiaskisnln cies 


Window cards and posters 
Miscellaneous 


hah erential 38, 873. 83 


1, 691, 05 
1, 678. 97 
42, 243, 85 
38, 968. 35 
3, 227. 81 
945, 84 
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Taxes: 
License___- : : ——— : x $254. 1: 
1, 383 
State unemployment 1, 759. 7 
Federal unemployment 194. 
Industrial insurance . 432. 
Sales tax 54. 
State franchise 25 
Ic eeesieiiions eeu 388. 
ames 


Other expenses : 

Repairs and renewals 25. 52 
Laundry and cleaners____---~~ scapkdelakthch tdesdlihantashdneedhabinchigndeichdelitentchds 53. 28 
Office supplies 219. 29 
Postage . 00 
Express . 58 
Telephone 97. 43 
Depreciation—-Leasehold , 949. 60 
eeOD TENN LCS) pores fees i ots ee a ees . 00 
Traveling 25. 00 
ee . 0 
Hauling trash i. OW 
Altee service 164. 04 
Exterminating service 00 
a a a 


Total 8, 830. 49 


Supplies : 
General ova ‘ 3, 525. 97 


194. 36 
a ga danse aula sa tate eR eh 1, 026. 91 


4, 747. 24 
es en ao mare tesaserinsstwenessaresnees en esnsnmenmuncanraterercibiecend. 206, 394. 18 


STATEMENT OF PROFIT AND Loss, KEITH THEATRE, APR. 1, 1954, TO APR. 1, 1955 


Income: 
cl a ee $518, 147. 87 
I a satire pape 13, 476. OS 


Total income 531, 623. 95 


Projection costs: 
Feature rental 203, 783. 
2, 697 
Trailers 670. 3: 
NN sah etncnk tienen dasha sheesh iene etanaisas ch ticeenen endian 197. 


Total projection cost 207, 349. : 


Net profit from projection 
Total expenses 237. 597. 34 


Net operating profit 86, 677. 31 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES 1956 167 


EXPENSES, KEITH THEATRE, APR 


eS 
Advertising : 
Newspapers ' 
Window cards and posters__ 
Miscellaneous__ 
15, 041. 87 
7 a aa oe : ob, 8. O4 
pe | ee ine : al aniek 8, 978. OS 
IRGRTONE 4. o6 nk ns se Sti las a a aie i 993. 75 
Taxes: 
License 
FOAB 
State unemployment —......-._.-. .-. 
Federal unemployment —_-_-------~~~-. 
Industrial insurance _____ ~~ ~ 
4 EE ee ee amet atigles 
Peace property tax... 
Total 3, 642. 19 
Other expenses: 
Repairs and renewals____.---____-_-- id ‘ 
eer ee GOOG, 8 a ken mwinn 143. 24 
Py UN i ntmtncen ess , 689. 91 
Stationery and office supplies__...._~- 440. 12 
ei ae a i lea ta a ape AED 150. 00 
Express ; aes 237. 84 
a cies waded ; 525. 35 
Depreciation—leasehold 936. 24 
Programs : 50. 24 
Traveling ; ccieithilbancapias 905. 28 
iene) I RI a esteem ace 37. 3 
I acl accents een 270. OO 
Altee service 922. 86 
Exterminating service 108. 00 
Manager’s expense accounts______-__~ a ea 455. OO 
ERE ETL OT I S adeacpuial 286. 79 
WUE eee ee 100. 00 


10, 884. 72 
Supplies : 
General 3, 493. 34 
427.33 
987. 38 


DISCRIMINATION IN FAVOR OF CIRCUITS 


While on the subject of the Keith Theatre, I would like to point out 
that although it is paying approximately 40 percent of its gross for 
film rental, the RKO downtown theaters, I am convinced, do not pay 
so high a proportion of their gross for pictures. In order to avoid 
confusion, let me explain that by RKO theaters I mean those operated 
by RKO Theatres Corp., the theater circuit divorced from RKO Radio 
Pictures as a result of a decree in the Paramount case. 

Despite the fact that the Keith is giving the film companies a better 
return for their product, it is very difficult sometimes for that theater 

75964—56——12 
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to obtain desirable pictures because of the preference, or option, which 
the film companies extend to the theaters operated by the RKO chain. 

It is inexplicable to me why a distributor should prefer to license a 
top picture to an RKO house and accept from $10,000 to $15,000 less 
film rental than the picture would earn at the Keith, at the same time 
enforcing such harsh terms on the smaller theaters in the Cincinnati 
area. 

If there was no purpose to discriminate, and the film companies were 
acting in good faith, 1t would seem that they would sell their top pic- 
tures to the best advantage on the first runs and use the difference at 
the exchange center to ease the condition of the stricken smaller 
exhibitors. 

Another case in point involves the discrimination practiced by 
M-G-M in Middletown, Ohio. In that small city there 1s a first-run 
Paramount theater, operated by the divorced chain of Paramount 
Pictures, Inc., a first-run Colonial Theatre, and a drive-in known as 
the Dixie Auto Cruise-In in the city’s outskirts. 

A few miles away, near the town of Monroe, is another drive-in 
called the Starglow. Although the Dixie outgrosses the Starglow, 
and they are in direct competition, Metro tried to enforce a division 
of product between the two drive-ins. When the Dixie complained 
against this, Metro wanted to establish a run wherein the two drive-ins 
would bid for pictures against the Colonial.*"* 

Now the committee will note that in all this maneuvering there was 
no suggestion that the Paramount be required to bid for product, it 
being operated by a favored chain. In other words, the film com- 
panies enjoy putting the independents in the position of bidding 
against one another so that they may enrich the film companies and 
impoverish themselves by running up the price of film, and at the 
same time protect the chains. 

In another aspect, this example shows that Metro w as perfectly 
willing to divide the product between the two competing independ- 
ents, but when the Keith Theatre in Cincinnati sought product from 
Metro, Metro was unwilling to divide its pictures between the inde- 
pendent Keith and the RKO chain, but insisted upon bidding. And 
this position was taken by Metro with full knowledge of the fact that 
it can earn more money playing its pictures at the Keith than at any 
of the competing RKO theaters. 

At the hearing in 1953 spokesmen for the independent exhibitors 
asserted that the so-called divorcement between the theater-owning 
film companies and their circuits was merely technical and not effec- 
tive. This was not pursued by the subcommittee or the Department 
of Justice and I shall not renew the contention here. But the dis- 
criminations practiced by the film companies to favor the divorced 
chains over their independent rivals indicate a tendency to perpetuate 
the pattern of distribution that existed before the Government's suit 
was filed, which was one of favoring those circuits at the cost of the 
independents. 

SLOW MOVING DIVESTITURE 


By the decrees in the Paramount case the theater-operating film 
companies not only were ordered to divorce their theater chains, but the 
chains in turn were required to divest themselves of certain theaters. 


12 See appendix XVIII, p. 725. 
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We have no knowledge nor any means of knowing how many such 
theaters have actually been disposed of by the chains. Our only 
information consists of recurring items in the trade papers to the 
effect that the time in which to comply with these orders to divest has 
been extended. 

However, I have personal knowledge of one case which may be of 
interest to the committee in deciding whether the Department of 
Justice has paid heed to the recommendation of the Monopoly Sub- 
committee that it be more alert and vigorous in policing and enforcing 
those decrees. 

In order to break up RKO’s first-run monopoly in Cincinnati, it 
was ordered by decree to divest itself of two of its downtown theaters. 
One of the theaters involved was the Capitol Theatre. RKO had 
secured several extensions of the time in which it was required to dis- 
pose of the Capitol, giving as an excuse that it had been unable to 
tind a purchaser. 

This was in spite of the fact that I had been trying to buy the theater 
during the time in which RKO was granted two extensions. I made 
RKO a very fair proposal and it was rejected. I protested to the De- 
ae ve of Justice because the Capitol had been turned back to RKO 
xy one purchaser and was being used to put the squeeze on my Keith 
Theatre. 

At a hearing before the statutory court in New York on RKO’s 
application for a further extension, Mr. Silverman, of the Depart- 
ment of Justice, sided with RKO. Although I had brought the facts 
to Silverman’s attention, he stood silent while the attorney for RKO 
made a baseless and slanderous attack on me, in an attempt to dis- 
qualify me asa purchaser. I, of course, had no standing in the matter 
and was not. represented at the hearing and was amazed when my 
attention was called to the stenographic transcript. 

Mr. Myers wrote a letter of protest to Judge Barnes and I under- 
stand that he will tender a copy thereof, together with Judge Barnes’ 
noncommittal reply, to the committee.** 

It was obvious that RKO did not want to sell the Capitol to me as 
that would have given me 2 of the 5 downtown theaters as against 
their remaining 3 and would have strengthened my position in 
competing with them for product. That of course would have been 
consistent with the purpose of the decree to restore competition. 

Instead, RKO continued to talk in terms which they knew would 
be unacceptable to me, in order to avoid selling me the theater. Finally, 
they disposed of the Capitol to Cinerama which is a fixed program 
operation and does not compete with RKO for regular film product. 

This left me with only 1 downtown theater with which to com 
pete with their 3 remaining downtown houses, which is doubtless 
what RKO intended throughout that long stalling process which was 
en if not actually aided and abetted, by the Department of 
Justice. 


ELIMINATING THE SMALL EXHIBITORS 


Allied States Association, for which I speak, is mainly composed of 
small exhibitors and it is primarily in their interest that I appear here. 
While I have mentioned the Twin and the Keith, which are relatively 


* See exhibits 18, 18(a), and (b), pp. 176-178. 
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large operations, it was mainly to illustrate the disadvantages from 
which the small independents suffer. I, too, have some very small 
houses and if it were not for the larger ones, I would be in a very 
serious position. 

Much proof doubtless will be presented here concerning the film 
companies’ current philosophy of “fewer theaters, fewer pictures, 
and the devil take the poor little exhibitor.” That the film com- 
panies are carrying out this strange policy is established by othe: 

xperiences I have had. 

Recently William Gehring, a sales executive of 20th Century-Fox 
Film Corp., called me on the telephone and asked if I would be willing 
to spend $25,000 in altering my Keith Theater in order to play the 
picture, “The King and I,” on Fox’s new 55-mm. system. According 
to Gehring “The King and I” would play only at the Keith in the 
entire Cincinnati area on extended run, that is, for such length of 
time as Fox considered profitable and in its interest. 

Whether or not such an arrangement would be beneficial to the 
Keith is a debatable issue which I will not go into here. I only ask 
the committee to consider what this new Fox policy means to the 
smaller, subsequent-run exhibitors. Obviously no such exhibitor could 
possibly afford to play 55 mm. pictures; first, because he could not 
stand the expense of the new equipment and, second, there would be 
few prospective customers after the long downtown run during which 
the picture would be bled white. 

An additional and very serious damage to the suburban theaters 
would be that one less downtown theater would be playing regular 
yroduct and clearing it for use by the subsequent runs. When films 
a up for lack of a first-run outlet the subsequent-runs are deprived 
of product and suffer accordingly. This switch by Fox to a new me- 
dium which can be installed ‘by only a few theaters in the entire 
United States on long engagements spells more woe for the little men 
in our business. Moreover, it fits in with an apparent conspiracy 
among the leading film companies to eliminate all but the big city 
first-run theaters in pursuance of their policy of making fewer pic- 
tures for exhibition in fewer theaters. 

These major film companies, moreover, are robbing the word “avail- 
ability” of all the meaning it ever had in this business. By encour- 
aging and even insisting upon extended runs in the key theaters they 
are running the suburban and small-town theaters out of business. 

All experience proves that the value of a picture depends largely 
upon its freshness. This policy not only reduces the number of pic- 
tures for the subsequent-run theaters but seriously impairs the value 
of such pictures as they can license because of the long time they must 
wait before the pictures become available to them. 

Guys and Dalls is a good illustration of how this works. The first 
suburban run in Cincinnati has generally enjoyed a 21-day avail- 
ability following the close of the customary 1-week engagement down- 
town. If the initial run extended more than 1 week, the clearance 
was cut to 2 weeks. Now Guys and Dolls has played at the Keith 
more than 9 weeks. During that entire time the picture was not even 
offered to the subsequent runs. This has had the effect to increase the 
reasonable and lawful clearance of 21 days many times over. 

This condition is not peculiar to Cincinnati. It exists all over the 
country. As president of Allied, and in the regular course of my 
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business, I keep abreast of conditions in other territories and I know 
that this condition is general. I have no doubt that it will be featured 
in the numerous affidavits which, I am informed, will be filed with the 
committee.® 

It is evident, I submit, that the film companies in carrying out their 
policy of fewer pictures for fewer theaters are consciously striving to 
reconstruct and perpetuate the monopoly which it was the purpose 
of the Government suit to terminate, and, in attaining that end, the 
film companies are subverting the decrees entered in that action and 
are flaunting their contempt for the Sherman Act on which they were 
based. 

Spokesmen for Allied are appearing at this hearing with full under- 
standing that it is an investigative and not a legislative body. The 
value of this proceeding is that the committee can turn the fierce light 
of publicity on the evils that are proven to it and can make recom- 
mendations to the film companies and the Department of Justice, and, 
if need be, to the Congress, for remedying those evils. I hereby offer 
the following suggestions for the committee’s consideration : 

First. That the committee make a comprehensive report setting 
forth in detail the policies and practices which have placed such in 
tolerable burdens on the exhibitors and voicing such condemnation 
thereof as the committee considers they deserve. 

Second. That the committee recommend to the film companies 
that they voluntarily abandon such policies and practices to the end 
that the ruthless extermination of independent exhibitors may be 
halted and that conditions of amity and confidence be restored in the 
motion-picture business. 

Third. That the committee specifically recommend to the film com- 
panies that, pending the restoration of a free and open market for 
films, with adequate supplies, they join with the exhibitors in sub- 
mitting to arbitration the question of the reasonableness and fairness 
of the film rentals demanded by them. 

Fourth. That the committee, recognizing that the film shortage is 
the basic evil in the business today, recommend to the Attorney Gen- 
eral that the so-called divorced-theater circuits be permitted to engage 
in the production and distribution of motion-picture films upon such 
reasonable terms and conditions as will prevent any recurrence of 
former monopolistic acts and practices and at the same time will not 
discourage the circuits from bringing additional product into the 
market. 

Fifth. That the committee repeat the 1953 recommendation of “a 
more forceful and vigilant policy on the part of the Antitrust Divi- 
sion * * * in assuring the compliance with the decrees resulting 
from the extensive litigation against the major motion-picture com- 
panies,” with such comments on the Division’s failure to heed that 
recommendation as it may feel are warranted and will aid in assuring 
compliance this time. 

Sixth. That the committee recommend that, in case the film com- 
panies do not give prompt assurance of their purpose to adopt and 
abide by the recommendations addressed to them, appropriate legis- 
lation be initiated in the Congress to regulate film rentals and curb 
monopolistic practices to the end that motion-picture theaters may be 


® See appendix III, p. 490. 
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preserved as a means of livelihood for their owners and employees 
and for the use and enjoyment of the American people. 
I have poe positive that the companies are fixing prices on pic 


i 
tures. I have evidence of where the Department of Justice is ver} 


adamant about enforcing the laws with regard to the forcing of higher 
admissions, and I have copies of letters between my attorney and 
Judge Stanley Barnes, and other documents. 

(The documents referred to are as follows:) 


ExHisitT No. 17 


Ave6ust 31, 1% 
Judge STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington 25, D. C. 


Dear Sir: This letter is written to you on behalf of S & S Amusement Corp., 
the operators of the Twin Drive-In Theatre in Cincinnati, to take immediate 
action against Paramount Film Distributing Corp. and Paramount Pictures 
Corp. for violating the statutory court decree in United States v. Paramount 
Pictures et al., and also for otherwise violating the antitrust laws, in that 
Paramount has attempted to coerce the Twin Drive-In Theatre to charge higher 
box-office prices, and otherwise to discriminate against the Twin Drive-I: 
Theatre. Although Paramount has licensed the picture, We’re No Angels, to 
competitors of the Twin Drive-In Theatre on a percentage basis without guar- 
anty, or on a low, flat rate, in order to force the Twin Drive-In Theatre to 
charge a higher box-office price, it has refused to license the same picture to 
the Twin Drive-In Theatre except on the basis of a very high guaranteed 
rent, although such requirement is not exacted from any competitor of the 
Twin Drive-In Theatre. 

Furthermore, this requirement was not made until the Twin Drive-In Theate! 
had indicated an admission price which Paramount considered unsatisfactory. 

This is a very plain case of an attempt to fix prices, and discrimination in 
violation of the statutory decree against Paramount and in violation of the 
antitrust laws. 

It is earnestly urged that you take immediate action against Paramount by 
reason of the foregoing. The officers of S & S Amusement Corp., including Mr 
Ruben Shor, who is also national president of the National Allied, will co- 
operate with you in every way. 

It appears that some of the film distributors consider themselves above the 
law and above the orders of the United States courts. A civil suit by the ex 
hibitor in this case would not be practical, so that the only protection the ex 
hibitor has is to appeal to the Antitrust Division, as is being done by this letter. 

I should be very much obliged for your very early reply. 

Yours very truly, 
JEROME GOLDMAN. 
Exurpit No. 17 (A) 


UnttTep STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., September 12, 1955. 
JEROME GOLDMAN, Esq., 
911 Firsi National Bank, 
Cincinnati, Ohio. 


DEAR Mr. GoLtpMAN: We have your letter of August 31, 1955, concerning the 
terms asked of the Twin Drive-In Theatre in Cincinnati, Ohio, by Paramount 
Pictures for the picture We’re No Angels. 

The judgments entered in the Paramount case do not regulate the prices at 
which pictures are to be sold. Accordingly, a distributor is not prohibited from 
asking an exhibitor for a minimum guaranteed film rental. 

You state in your letter that a guaranty was not requested until the Twin 
Drive-In Theatre had indicated it proposed to charge an admission price which 
Paramount considered unsatisfactory. While the judgment to which it is sub- 
ject enjoins Paramount from granting any license in which minimum prices for 
admission to a theater are fixed by the parties, where a picture is licensed on 
the basis of a percentage of the box-office receipts a distributor may request to be 
advised of the admission prices the exhibitor proposes to charge for the purpose 
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of evaluating the exhibitor’s offer. This is because the admission prices which 
the exhibitor charges have an important and direct bearing on the amount of 
the box-office receipts. Since the distributor’s film rental is being based on a 
percentage of the box-office receipts, the admission prices an exhibitor expects 
to charge and the evaluation of the film rental the distributor may reasonably 
expect to derive are related. The exhibitor, of course, is free to charge whatever 
admission prices he desires to charge. Furthermore, the exhibitor cannot be 
required to charge the admission prices which he advised the distributor he 
proposed to charge. 

In the instance about which you wrote to us, Paramount has apparently felt 
the admission prices the Twin Drive-In Theatre proposed to charge would result 
in its not realizing an amount of film rental satisfactory to it. The Paramount 
judgment does not preclude Paramount in such circumstances from adopting an- 
other method of pricing its pictures such as asking for a minimum guaranty. 
This, of course, leaves the Twin Drive-In Theatre free to determine what admis- 
sion prices it should charge in order to realize a satisfactory profit from the 
engagement. 

For the reasons indicated, action on our part with respect to this matter is not 
in our opinion warranted. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division. 


ExHIsir 17 (8) 
SEPTEMBER 15, 1955. 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington, D. C. 


Dear JuDGE BARNES: This acknowledges receipt of your letter of September 12, 
in answer to mine of August 31, regarding what I respectfully submit was a clear 
violation of the antitrust laws and the decree in the Paramount case. Either 
| did not make myself clear in my letter of August 31 or you did not understand 
the intent of that letter, otherwise your letter of September 12 would not have 
stated that Paramount’s action in the matter was legal and not in violation of 
the decree or laws. 

In the case in question, the Twin Drive-In Theatre was perfectly willing to 
pay for the picture on the same basis as Paramount was willing to license it to 
others, but Paramount singled out the Twin Drive-In Theatre discriminatorily, 
and made demands on it that it did not make on other exhibitors. Obviously, 
in this case, where Paramount required no fixed or guaranteed rental from any 
other exhibitor for the picture, We’re No Angels, the sole and only reason that 
Paramount could possibly have for demanding such a high minimum guaranteed 
rental would be to force the Twin Drive-In Theatre to charge a higher admission 
price—the very thing that the statutory decree prohibits Paramount from doing 

It is my understanding that the courts look through forms to get to reality, and 
do not approve of subterfuge to avoid or evade requirements of judicial decrees. 
There is absolutely no distinction whatever in reality and substantive effect 
between Paramount’s exacting an agreement from the Twin Drive-In Theatre 
to charge an admission price of not less than a certain amount, and Paramount's 
suddenly imposing a guaranteed rental which was required of no one else, which, 
by the laws of economics, would force the Twin Drive-In Theatre to charge the 
exact same admission price. This becomes even more apparent when it is made 
evident that Paramount did not, in the negotiations, demand the high guaranteed 
rental until after it was advised of the Twin Drive-In Theatre's proposed ad- 
mission price. 

It must not be forgotten that this picture was being licensed by Paramount 
for the same run and availability to a large number of other theaters, with no 
guaranteed minimum rental, and that the Twin Drive-In Theatre was perfectly 
willing to pay the same percentage as any of the other theaters in question. 
Furthermore, even at the proposed admission price by the Twin Drive-In Theatre 
which Paramount sought to require the Twin Drive-In Theaire to raise by 
exacting the high minimum guaranteed rental, Paramount, based on the Twin 
Drive-In’s potential, would, at the same percentage being charged the other 
theaters for the same run and availability, have gotten a far larger return from 


the Twin Drive-In Theatre than Paramount would have gotten from the other 
theaters. 
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Under these circumstances, I am amazed that there could be any question in 
your mind but that Paramount's action in this case is a brazen attempt to violat 
the decree in the Paramount case and the antitrust laws through a perfectly 
obvious subterfuge. 

As mentioned in my letter of August 31, a civil action by the Twin Drive-I: 
Theatre against Paramount for this violation of the decree and the antitrust 
laws would be impractical in light of the expense such an action would entail! 
and the only relief that is within reason is action by your Department for the 
protection of the exhibitor, such as the Twin Drive-In Theatre, against Para 
mount for the violation. 

In light of what has been said above, I certainly hope you will reconsider the 
opinion expressed in your letter of September 12, and will advise that you wil 
take action. An early reply would be very much appreciated. 

Sincerely yours, 
JEROME GOLDMAN. 


P. S.—You may recall that RKO attempted a variation of the above subterfuge 
to fix prices in connection with the picture Peter Pan, and the matter was 
brought to the attention of the congressional committees investigating monopo 
lies and violation of the antitrust laws. 

Accordingly, for their information, I shall send copies of our correspondence 
to Senator Kilgore and Congressman Celler, so that their committees can see 
how the monopolistic distributors are attempting to evade statutory court 
decrees and the antitrust laws. 

J. G. 


Carbon copies: to Mr. Ruben Shor, S and S Amusement Corporation; Mr. 
A. F. Myers, General Counsel Allied States Association of Motion Picture 
Exhibitors; Hon. Harley M. Kilgore, U. 8S. Senate; Hon. Emanuel Celler, U. S. 
House of Representatives. 


Exurpit No, 17 (c) 


UNITED STATES DEPARTMENT OF JUSTICE. 
Washington, D. C., September 21, 1955. 
JEROME GOLDMAN, Esgq., 
911 First National Bank Building, Cincinnati, Ohio 


Dear Mr. GotpMAN: We have your letter of September 15, 1955, concerning 
the terms asked of the Twin Drive-In Theatre in Cincinnati, Ohio, by Paramount 
Pictures for the picture We're No Angels. 

Our carefully considered views with respect to this matter were outlined in 
our letter to you of September 12, 1955. For the reasons stated in that letter 
we feel that we must adhere to the position there taken. 

Sincerely yours, 
STanLey N. BARNES, 
Assistant Attorney General, Antitrust Division. 

Senator Humpurey. I understand in your testimony you state as a 
matter of fact that there was a fixing of admission prices by coercion, 
persuasion, and agreement in the case of Guys and Dolls? 

Mr. Suor. Very definitely. 

Senator Humrurey. And also in the case of Peter Pan? 

Mr. Suor. That was a matter I brought up at the previous hear- 
ings, on Peter Pan. I have the same thing here on Guys and Dolls. 
Of course, it is not as rigid a case as the Peter Pan case. 

I am the national president of Allied and I want to call the com- 
mittee’s attention to the fact that the committee of National Allied 
as Mr. Gordon has stated, and a committee of TOA have tried and 
visited with every film company—I attended every meeting with the 
exception of one—and the reason I bring this point to the attention 
of the committee is the fact that we have tried, time and time again, 
to solve this problem that exists in our business by trying to solve it 
with the people we do business with. It was a very odd thing that 
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after our last visit, shortly thereafter, and our interviews would seen 
to bring some relief for just a week or two, that immediately follow- 
ing that, two 50-percent pictures were released, and in spite of the 
fact that in one company, and that was Warner Brothers—and in 
cidentally, we did not get to see the president, but we saw the general 
sales manager, Mr. Kalmenson, in which he stated that he had made 
a very serious error in one other picture where he insisted upon 
prices and this picture was the Judy Garland picture, A Star Is Born, 
and he said, “Please de don’t mention that picture. It wrangles me.” 

But yet within 2 or 3 weeks after our visit, we were faced with an- 
other picture on the part of Warner Bros., with a 50-percent tag, 
take it or leave it, Mr. Roberts. 

I just want to let you gentlemen know that we have always been 
ready and, willing and as customers we have been in a position to beg 
them to please allow us to play the pictures so that we can come 
out and stay in business and make profits for them, also. 

Senator Humpurey. Mr. Shor, what are the reasons given by the 
presidents of the film-producing companies for not meeting with you 
and your associates? 

Mr. Suor. I am glad you asked that question. 

Senator Humpurey. You asked formally for this meeting. 

Mr. Suor. We asked, we wired, not once, but twice and the reason 
was finally given by the various presidents that they could not meet 
together because the Department of Justice would hold that that was 
a violation of law, that they were in collusion with the exhibitors. 
Of course, I can’t understand that, that they, themselves, couldn't 
meet together in a body, at all, whether it was with exhibitors or some- 
one else, and yet they belong to an organization that meets con- 
tinuously. In this particular case it would be a violation of law. 

That was the answer given to us. Then we made trip after trip to 
the various offices. 

Senator Humrpnurey. Have you ever asked the Department of 
Justice whether or not such a meeting would be a violation of the 
antitrust laws ? 

Mr. Suor. No, sir; I have not. 

Senator Humpnrey. Might I suggest your counsel might very well 
want to look into that. 

Mr. Suor. Our counsel is here and I think he has heard what you 
have just said. 

Senator Humpurey. He could make inquiry into whether or not 
such a meeting for the purpose of discussing industry matters would 
bea violation. It doesn’t appear to be on the surface. 

We know that meetings for the purpose of fixing prices would not 
be countenanced, or would be held against them. But I think this 
is a matter that could readily be resolved as to whether or not you 
would be in conflict with the antitrust laws, by a simple inquiry. 

(Following are reprints of Mr. Myers’ subsequent letters to Senator 
Humphrey and to the Attorney General, bearing on Mr. Shor’s testi- 
mony above. ) 
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Exnisit No. 18 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C., March 28, 1956. 
In re problems of motion picture exhibitors 
Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, 131 Indiana Avenue NW., Washington, D. C. 


DeAR Mr. CHAIRMAN: At the hearing on March 21, while Mr. Shor was testi- 
fying, you indicated that counsel for Allied States Association should ascertain 
whether it would be violative of the antitrust laws for the presidents of the 
film companies to meet with respresentatives of the exhibitors for a top-level 
discussion of industry conditions, such as was proposed by the Allied-TOA 
Joint Committee last year (Tr. 359-361). 

Herewith for your information is a copy of a letter I have written the Attor- 
ney General on the subject. 

Actually the movement toward such a conference was launched in 1954 at 
a COMPO meeting and I expressed the view then that it would not transgress 
the Jaw. In March 1955, I repeated this view in a bulletin which received 
considerable attention in the trade. All this is set forth in the attached letter 
to the Attorney General which completes the record insofar as this matter is 
concerned. 

This letter having been written since the close of the hearing, I do not have 
permission to insert it in the record. But since it sheds light not only on Al 
Lichtman’s responsibility for the breakdown of the conference, but also upon 
his insistence that arbitration (minus film rentals) be agreed to before the 
conference could be held, I believe you will want to insert it. 

Yours very truly, 
ABRAM F.. MYERS. 


ExHibpit No. 18 (A) 


ALLIED STATES ASSOCIATION OF MOTION PicrURE EXHIBITORS, 
Washington 6, D. C., March 26, 1956. 


In re: Senate Small Business Committee Hearings on Problems of Motion 
Picture Exhibitors 
Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Washington, D. C. 

DeAR Mr. ATTORNEY GENERAL: I am submitting a question to you regarding 
the application of the antitrust laws to certain proposed industry conferences in 
view of the implication in a statement by Senator Humphrey on March 21 that 
I should do so. 

Mr. Shor had testified in reference to visits made by representatives of the two 
national exhibitor associations to the film companies last year in hopes of secur- 
ing relief for their members by voluntary action. These representatives (called 
joint committee) petitioned the presidents of the film companies for a top-level 
conference to discuss the condition of the exhibitors, but the request was denied, 
and the explanation given was that such a meeting might raise questions of 
possible law violation. 

The statement by Senator Humphrey appears on pages 359 to 361 of the 
transcript as follows: 

“Senator HuMpHREY. Mr. Shor, what are the reasons given by the presidents 
of the film-producing companies for not meeting with you and your associates? 

“Mr. SHor. I am glad you asked that question. 

“Senator HuMPHREY. You asked formally for this meeting. 

“Mr. SHor. We asked, we wired, not once, but twice and the reason was finally 
given by the various presidents that they could not meet together because the 
Department of Justice would hold that that was a violation of law, that they 
were in collusion with the exhibitors. Of course, I can’t understand that, that 
they, themselves, couldn’t meet together in a body, at all, whether it was with 
exhibitors or someone else, and yet they belong to an organization that meets 
continuously. In this particular case it would be a violation of law. 

“This was the answer given tous. Then we made trip after trip to the various 
offices. 
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“Senator HUMPHREY. Have you ever asked the Department of Justice whether 
or not such a meeting would be a violation of the antitrust laws? 

“Mr. SHor. No, sir; I have not. 

“Senator HUMPHREY. Might I suggest that your counsel might very well want 
to look into that. 

“Mr. SHor. Our counsel is here and I think he has heard just what you have 
said. 

“Senator HUMPHREY. He could make inquiry into whether or not such a meeting 
for the purpose of discussing industry matters would be a violation. It doesn't 
appear to be on the surface. 

“We know that meetings for the purpose of fixing prices, or even discrimina- 
tory pricing—there are certain actions that are outlawed, or in violation of the 
law—would not be countenanced, or would be held against them. But I think 
this is a matter that could readily be resolved as to whether or not you would be 
in conflict with the antitrust laws, by a simple inquiry.” 

Actually, the idea of such a top-level conference was first advanced at a meeting 
of the Council of Motion Picture Organizations on November 15, 1954, by none 
other than Al Lichtman, of Twentieth Century-Fox. The question of a possible 
-onflict with the antitrust laws was raised at that time but it was pointed out 
that the purpose was not to agree upon film rentals but only to discuss the 
condition of the exhibitors and the need for less drastic sales policies and prac- 
tices by the film company. Lichtman said he would try to arrange such a meet- 
ing but we never heard from him on that subject again. 

When the film company presidents rejected the joint committee's first invita- 
tion, a second was sent them stipulating that no agreements relating to prices 
were contemplated, but this invitation also was rejected. The response of Barney 
Ralaban, president of Paramount, illustrates the point of view : 

“Your telegram May 9 makes it implicit that matters relating to film 
rental and other competitive matters are to be discussed among competitors. 
Assurances in your telegram are self-contradictory and statements of yours and 
other exhibitor leaders make discussion of these subjects inevitable. Therefore, 
must again decline your invitation.” 

The general counsel of Allied at the COMPO meeting and in advising Allied 
leaders took the position that no infringement of the antitrust laws was involved 
in the proposed conference. His position was set forth in a bulletin dated March 
25, 1955, which was 4 months after the COMPO meeting and 2 months before 
the joint committee issued its invitation. His statement was carried in sub- 
stance by the trade papers, and read as follows: 

“The top level conferense on the state of the industry proposed by Al Lichtman 
seems to have passed into limbo. At Allied’s National Drive-In Convention last 
month, Bill Gehring said we could expect an announcement on the subject in 
about 3 weeks. Since then an interview with Lichtman by a prominent Allied 
leader developed nothing beyond the now familiar alibi that the roundtable 
cannot be held until the arbitration issue is settied. Arbitration has been 
kicked around for 4 years, and since the film companies will not agree to arbi- 
trate film rentals or selling policies, it is impossible to see how this issue can 
have any bearing on the roundtable proposal. 

“There are those who have asserted, possibly with tongue in cheek, that for 
the film company presidents to hear from prominent leaders the exhibitors’ 
views concerning current pricing policies and practices might expose them to 
prosecution under the antitrust laws. A recent trade paper story indicates that 
this question was brought to the attention of officials of the Department of Justice 
and that they could see no objection to such a conference. These officials, accord- 
ing to the account, added the obvious comment that if any price agreements 
were entered into, a different question would arise. This is hornbook law and 
should occasion no surprise to anybody. 

“All the exhibitors have sought is the opportunity to place their case before 
the responsible heads of the film companies, in hopes that each such official, with 
respect to his own company, would voluntarily abate or abandon policies which 
threaten the whole industry. Cynicism begets cynicism and the manner in 
which exhibitor overtures looking to a peaceful settlement of this controversy 
have been rejected, engenders the thought that this idea of a top level con- 
ference may have been advanced merely to induce exhibitors to postpone their 
plans for remedial action while the film companies continue to wax fat on their 
present destructive policies.” 

I assume it is not the policy of the Attorney General to give his opinion on 
questioning of law to private parties, but since the question was raised by the 
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chairman of the subcommittee holding the hearings, you may see fit to giv 
him an expression of your views. 
Yours very truly, 
ABRAM F. Myers 
Exnutpit 18 (B) 


ASSISTANT ATTORNEY GENERAL BARNES’ REPLY 


UNIrep STATES DEPARTMENT OF JUSTICF, 
“ Washington, D. C., April 6, 1956 
ABRAM F. Myers, Esq., 
Allied States Association of Motion Picture Erhibitors, 
Dupont Circle Building, Washington 6, D. C. 


Dear Mr. Myers: We have your letter of March 26, 1956, concerning a pro- 
posed conference between exhibitor representatives and the distributors of ux 
tion pictures to discuss the effect on exhibitors of current pricing policies and 
practices. 

It will not be possible to give an expression of our views concerning such a 
conference because this Department is not authorized to furnish legal opinions 
to private organizations. 

Sincerely yours, 
STANLEY N. BARNEs, 
Assistant Attorney General, Antitrust Division. 

Mr. Suor. I want to add this, too. I too am at a loss as you are 
and as Senator Schoeppel so expressed, to understand the reasoning 
behind the failure to distribute their pictures to the most possible 
accounts that they have or to the maximum number of customers. 

I have called on some of the distributors personally and gone over 
this situation and gotten some relief. 1 have pointed out that | 

can’t understand how a print can make money sitting on their shelves 
because they absolutely wouldn’t take less than a certain specified per- 
centage, rather than what they have now termed as the minimum 
amount at which they can sell a picture at $12.50. 

Even that is better than letting it sit. There are many situations 
where they get paid $50 and $75 that they positively will not move 
on. To me, it is not economically sound, and basically I can’t under- 
stand what they are thinking about, and I respect them as good busi- 
nessmen and I wonder what it is in the back of their minds. If you 
please can and will find out just what they have in mind to do to 
this business, I think the exhibitors of the country would appreciate 
it. If they are to get out, they would like to know now. 

Senator Humpnrey. Is there a possibility that the distributors may 
feel that they have no adequate way of ascertaining the actual gross, 
of the theater ? 

Mr. Suor. No, sir; I deny that, because they blindcheck and they 
have percentage engagements in almost all theaters. They know 
better than I, practically, what the theaters are doing. They know 
their potential very, very well, in any theater in the country. That is 
their business and they know it. 

Senator Humpnurey. Now, may I ask you, Mr. Shor, do you sense 
a change in poy in recent years on the rental rates and fees? 

Mr. Suor. I will go further than that. I know a particular change 
even coming up to the present hearings. It seems to me personally 
and from the information I have from all over the country, the terms 
become more pressing as we came nearer to the date of these hearings. 

Senator Humpnrey. Well, we don’t want to cause you that much 
trouble. 
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Mr. SHor. The reason I pointed that out is that I think that they 
personally have no fear whatsoever of the Department of Justice and 
whatever the rules and regulations are so laid down in the Para- 
mount decree. They have as little regard for that as they could 
possibly have. 

Senator Humpurey. That is why I have two good lawyers sitting 
on either side of me, to examine this testimony. 

Mr. Sxor. Perhaps our understanding of the decree is entirely 
wrong but at least our understanding is certainly the reverse of the 
way the Department of Justice enforces the decree. Now, if there 
are any questions, I would rather answer questions and then give you 
my suggestion and leave my statement with you. 

Senator Humpurey. I gather that your statement carries out the 
general observations that were made by the theater owners and the 
Allied group in relationship to this pr oblem ¢ 

Mr. SuHor. To agree. 

Senator Humpnrey. Is your testimony in reference to prerelease 
similar to that which we have heard from other witnesses. 

Mr. Suor. No, I show in my testimony for example—and I mention 
a picture I had the experience of playing. I am one of the exhibitors 
in Allied who owns a large theater. We represent, as you have heard, 
the smaller theaters in the country. I represent a large theater in 
Cincinnati; I have negotiated and played Guys and Dolls. I want 
to say to you that our normal availability in the suburbs—in other 
words, the release time after playing a picture downtown, is 21 days 
ifter the first week, if it only plays 1 week, and if it extends, it is 21 
days after the second week. 

I played Guys and Dolls in my theater for a little over 9 weeks. This 
i ture has never as yet—now mind you the availability and the regu- 
lation and the flow of pictures as we have always known it, the success 
of the business has been based upon the fact that there is an even flow 
of pictures to the various theaters. 

Guys and Dolls has yet to be offered in my city to any suburban-run 
theater. In the meantime, the Keith Theater was playing no other 
picture, and the suburbs were completely starved. Every suburban 
theater has been playing, due to the long run of pictures, in my town 
of Cincinnati, repeats. Playing pictures these theaters had played 6 
months before. They have had to bring them back; reissues. 

Now, do you want to know what happens to the public? I think 
that is the answer, and why many of them became more accustomed 
to sitting around their television sets. 

I claim and I think—I am positive—that with an even flow of 
products throughout the country, the exhibitors given time and what 
not, could build up to the want-to-see on the part of the American 
public to within 25 or 30 percent of their maximum take of the years, 
before. That is why I sit and wonder and try to think, what are they 
trying to do? They are wise businessmen. They must have some- 
thing up their sleeve. They are not doing anything that is going to 
hurt their business or stockholders. They must have some motive, 
other than the ones that I understand. 

Senator Humpnrey. Is it possible that if a producer could make a 
substantial net income from a limited presentation of the film, that 
lie might consider that a desirable practice? 
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Mr. Suor. It is my belief, sir, that they are going to kill the goo 
that lays the golden egg, in time, because I think, just as with baseball, 
that you have to have your minor leagues. You have to train the! 
from the small towns to have the desire. They have got to know wlv 
the movie stars are when they come to the large towns to have thia 
want-to-see, or that desire. It is my feeling that in the final analysi-, 
it will kill it. 

I heard Mr. Rembusch bring out the battle of the millimeters 
I want to give you a very concrete example. I said in my statement 


Much proof doubtless will be presented here concerning the film companies 
current philosophy of “Fewer theaters, fewer pictures, and the devil take th: 
poor little exhibitor.’ That the film companies are carrying out this strang 
policy is established by other experiences I have had. 

Recently William Gehring, a sales executive of 20th Century-Fox Film Corp 
called me on the telephone and asked me if I would be willing to spend $25,000 ir 
altering my Keith Theater in order to play the picture, “The King and I,” 
on Fox’s new 55-mm. system. 


I might add since then I have been called and told that it might 
cost me $40,000 instead of $25,000 because their estimate was prob 
ably low. 


According to Gehring, “The King and I” would play only at the Keith in th: 
entire Cincinnati area on extended run, that is, for such length of time as 
Fox considered profitable and in its interest. 

Whether or not such an arrangement would be beneficial to the Keith is a 
debatable issue which I will not go into here. I only ask the committee to con- 
sider what this new Fox policy means to the smaller, subsequent-run exhibitors 
Obviously no such exhibitor could possibly afford to play 55 mm. pictures: 
first, because he could not stand the expense of the new equipment and, second, 
there would be a few prospective customers after the long downtown run 
during which the picture would be bled white. 

An additional and very serious damage to the suburban theaters would be 
that one less downtown theater would be playing regular product and clearing 
it for use by the subsequent runs. When films back up for lack of a first-run 
outlet the subsequent runs are deprived of product and suffer accordingly. 
This switch by Fox to a new medium which can be installed by only a few 
theaters in the entire United States on long engagements spells more woe for 
the little men in our business. Moreover it fits in with an apparent conspiracy 
among the leading film companies to eliminate all but the big city first-run 
theaters in pursuance of their policy of making fewer pictures for exhibition 
in fewer theaters. 


Senator Humpurey. Are you convinced that that is a firm policy’ 

Mr. Suor. I can only feel that way from what is happening 
throughout the country. 

Senator Humpurey. How many large film companies are there. 
Mr. Shor? 

Mr. Sor. I think there are 8 major producers. 

Senator Humpurey. How many of the smaller ones? 

Mr. Suor. I think there are about 11 companies throughout the 
industry. 

Senator Humpnrey. Do you have the same problem with what you 
call the smaller film companies ? 

Mr. Suor. Well, at one time there wasn’t any particular problem 
with them but they are a little tougher now because of supply and 
demand which has put them in a position also to demand, but nothing 
like the major companies, of course. 

Senator ieaopeane I know so little about this industry. 


Mr. Suor. That is the sad thing about this, that we have to appea: 
before you, and please understand this is a complicated business. | 
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would like to see a committee appointed that would thoroughly inves 
tigrate and learn this business, to know. It is very complicated : 
have talked to friends of mine and they simply can’t underst: es 
I have been in other businesses, sir, and there are none like 
Again I say, getting back to the small communities, they de fnitely 
ire out. Under the scheme of things, now, it is impossible for them to 
live because there is not a supply. 

Assuming they were able to buy them all, there isn’t enough supply 
to keep the momentum in those cities, because there are not enough 
pictures for a complete change. When they have a must percentage 
ticket on these small theaters, that is where they can't buy. They 
ould acquiesce to the demand. 

Incidentally, a terrible thing has happened in our business, and | 
hear reports all throughout the country, that again we are faced 
with a series of under-reporting. 

I don’t know whether you have heard of that. These people are 
ama for pictures; these exhibitors are starving for them, and 
they agree to these 50-percent terms and, as Mr. Berger so aptly 
pointed out, if a theater takes in $200 and expenses are $150 in his 
run, and he pays $100, and then, for some reason or another, in order 
to have bread for his family or something, he doesn’t report in the 
$200. He may only report in $140, or something. ‘Then they have 
quite an organization, the film companies on their own. Now whether 
it is collusion or not, but they are all in this patent organization called 
Sargoy & Stein, which in my opinion is more or less of a gestapo. 

Senator Humpurey. What is the purpose of this organization 

Mr. Suor. Sargoy & Stein is a collecting organization, filing suits 
for collection of. underreporting and so-called—well, thieving. I 
don’t condone it. But I don’t know. Sometimes I wonder, sir. Here 
isaman withallhehas. This one theater, brick and mortar. He may 
be up there running the machine. His wife may be selling tickets. 
And yet by these terms he cannot exist. I wonder what is right and 
what is wrong in that particular case. 

Senator Humpnrey. Mr. Shor, do you have anything else to add? 

Mr. Suor. I did have something here. It slips my mind. I think, as 
far as I am concerned, I am per fectly happy to close. I still say this 
in passing. I want the distributors to hear this. I have nothing I 
have to hide. I have also this theater in Cincinnati in which I per 
haps pay far more film rental than my competition, which is the 
RKO theater chain. I have had considerable difficulty in obtaining 
pictures. Yet under any given picture whatsoever I pay more film 
rental than my opposition ‘does pay, can earn and do earn more, and 
vet the film companies will come in and sell my opposition, knowing 
that they will take anywhere from five to fifteen thousand dollars less 
film rental, and at the same time will not, under any consideration, 
w va taking that much less film rental from my competition, consider 

riving the small exhibitor $2.50 or $50 relief on his film rental. 

~ Senator Humpurey. Are you telling this committee that a distribu- 
tor will sell you a film for more than it sells to your competition / 

Mr. Suor. I play on percentage and I earn more when I play the 
pictures and they will sell to my opposition, even though I asked for 
the picture. There is one company, Metro, who—— 

Senator Hcarpnrey. At a lesser rate to your opposition ? 
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Mr. SHor. I would not say less rate, but I wouldn't doubt that it i 
a lesser rate, but I happen to know for a fact that comparative pir 
tures are more in my theater than in the opposition theater. This is 
proven and can be proven on their own books and their own records 
I just don’t understand it, and I ask the committee to look into it fo. 
the salvation of the small theaters, which I represent. 1 am not speak- 
ing of myself. I will take care of myself in some way.™ 

Senator Humenrey. Has there been any growing eee of met 
ger in the movie industry at the producer and distributor level, Mi 
Shor? 

Mr. Sor. Not that I know of. 

Senator Humpurey. No merger / 

Mr. Suor. There was some trade talk about the merger of two 
companies, RKO and Allied Artists, but 1 have some doubts as to 
that. 

Senator Humpurey. I think that isall. I surely want to thank you. 
It is now 5:30. We will start out tomorrow morning with Mr. Myron 
Blank, and then we will follow with Mr. Herman Levy and Mr. 
George C. Kerasotes and Mr. Harry Brandt, and finally, Mr. Robert 
J. O'Donnell. 

I may say, if there is any reason that anyone has to leave the city 
and would like to change his position on that roster, 1 wish you would 
inform Mr. Flynn to my right, and we will try to ‘accommodate you. 

We will recess at this time. 

(Whereupon, at 5:30 p. m., the subcommittee recessed, to recon 
vene at 10 a. m., Thursday, March 22, 1956.) 


a A supplemental affidavit by Mr. Shor in rebuttal of statements of distributors, 
appears in this record as appendix XVIII, p. 725. 
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THURSDAY, MARCH 22, 1956 


Unrrep STatTrs SENATY, 
Sevecr CoMMITTEE ON SMALL BUSINESS, 
ScuBCOMMITTEE ON Rerainine, DistrisvuTion, 
AND Farr Trapr Practices, 
Washington, dD. rf. 

The subcommittee met, pursuant to adjournment, at 10:10 a. m., 
Senator Hubert H. Humphrey (chairman of the subcommittee) pre 
siding. 

Present: Senators Humphrey, Morse, Schoeppel, and Goldwater. 

Also present: Lewis Odom, Jr., chief counsel; John J. Flynn and 
Charles M. Noone, counsel. 

Senator Humpnrey. The hearing will be in order. 

Is Mr. Blank here? Will you come forward, Mr. Blank? 

Before we start the testimony, Senator Schoep ypel has a comment 
he would like to make and then we will proceed but just please have a 
chair, there. 

Senator Scuorrre,. Mr. Chairman, I am glad I could attend this 
hearing vesterday. I want everyone here to know that your chairman 
here and myself are both members of the important Agricultural 
Committee, and we missed an executive session yesterday in order to 
continue in these procedings here, and I want to continue in them, 
but unfortunately, Mr. Chairman, I must make an appearance at 
10:15 before the Senate Ap ypropriations Committee on some mat- 
ters. Lam very much interested in some of these witnesses on this 
point of arbitration. Just as soon as I finish before the Appropria- 
tions Committee I will be back, and I ask you to excuse me this 
morning and I will get back before too long. 

Senator HumpnHrey. Thank you very much, Senator. 

I am going to ask the staff members to take notes on any te stimony 
you missed, Senator, and if there are questions we will call back the 
witnesses. 

Senator Scuorrret. I will appreciate that because there are some 
questions I may desire to ask. 

Senator Humpnrey. The first witness this morning is Mr. Myron M. 
Blank of the Theatre Owners of America. I believe you are presi- 
dent of this organization, are you not? 

75964- 
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STATEMENT OF MYRON BLANK, PRESIDENT, THEATRE OWNERS 
OF AMERICA, INC. 


Mr. Biank. My name is Myron Blank and I live in Des Moines, 
Iowa. I have served as president of the Theatre Owners of America 
since October 1955. I have, prior to that time, served on the board 
of directors of Theatre Owners of America for over 7 years. I have 
been employed in the motion-picture industry all of my working life. 
My father is considered one of the pioneers of the industry. 1 have 
worked in exhibition, I have had State rights where I have owned 
a film exchange, distributed film, and have served in most capacities 
in exhibition. 

I presently own and operate theaters in Iowa and Nebraska, which 
operations are in towns of approximately 30,000, down to towns of 
1,800 in population, the majority being in the lower population class 
so that I am personally a small-town theater owner. 

The Theatre Owners of America have a membership made up of 
some of the divorced circuits but also over 90 percent of our theaters 
own 10 theaters or less so we are fundamentally a small-exhibitor 
organization. 

The motion-picture industry is one of a creative art and has a 
difficult problem working in the ordinary concepts of the laws of 
supply and demand. It has been proved by the seller’s market that it 
is unable to operate successfully through these natural laws and-bring 
about a fair division of the box-office dollar among exhibition, produc 
tion, and distribution. 

The making of commercial, acceptable pictures is controlled by a 
few. Twenty-four thousand people—including 10,000 part-time 
employees—employed in Hollywood in the making of motion pictures, 
received annually $225 million in salaries and w ages, while exhibition 
which employs over 158,000 people, receives annually only $290 mil 
lion, and distribution which employs 16,000 people receives annually 
$88 million in salaries and wages. In other words, distribution and 
production, which employ only about 20 percent of the people in the 
motion-picture industry, pay annually in salaries and wages, more 
than is paid to the remaining 80 percent of the people employed in 
the industry and working in exhibition. 

As a graphic example of what the trends have been in the fields 
of wages and salaries, may I point out to this committee that in 1948, 
the salaries and wages in distribution amounted to $64,387,000, while 
in 1954, they had increased to $88 million. On the other lend, w ges 
and salaries. and exhibition in 1948 were $302 million and in 1954 had 
declined to $290 million. 

It is important, too, for this committee to be aware that exhibition 
has approximately $2.5 billion in capital investment, while produc 
tion and distribution have only approximately $167 million in capital 
investment, or about 6 percent of the capital investment of the entire 
industry. In spite of this: exhibition has been left completely at the 
mercy of its suppliers. 

The late Austin Keough, who was then vice president and secre- 


tary of Paramount Pictures C orp., testified before this committee in 
1953 as follows: 


You know, it takes a long time for people to wake up to the things that are in 
their own best interests, and I must say that the producers and distributors took 
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a long time to find that divorcement was one of the best things that could happen 
tothem. (P. 616, Hearings, Motion-Picture Distribution Trade Practices, before 
a subcommittee of the Senate Small Business Committee, 53d Con., Ist sess., 
1953.) 

This has certainly been proved true by the annual statement of these 
companies and by the declining economic situation of exhibition, as 
was pointed out to the committee yesterday by Witness Rembusch. 

You must realize that production’s advantages lie in the decreasing 
supply of pictures and in the forcing of higher film rentals upon 
exhibitors. This means that exhibitors are now being forced ta pay 
higher and higher rentals for fewer and fewer pictures, which ulti- 
mately must result in financial disaster for exhibitors. 

For example, Senator, in the States of lowa and Nebraska, in Janu- 
ary 1956, I was advised by the manager of National Screen Service, 
and one of the branch managers of a Film Exchange, that 25 theaters 
closed their doors, but producers have little to lose by operating as 
opportunists, since they have very little invested in capital assets 
as compared with the capital assets of exhibition, whose specialized 
brick, mortar, and equipment have very little value if they are not 
supplied with a steady ioe of product at fair prices. 


Exhibitors throughout the country, especially those in smaller 
towns, and subsequent-run theaters tind themselves in a continually 
diminishing market. Many of the theaters in small towns of States 
represented by this committee are closing. This will undoubtedly 
have a tremendous adverse economic and cultural effect on these com- 
munities. It is my opinion that many of these theaters could, should, 
and would remain in business if a few changes could be brought 


about in our industry. 

One of these changes deals with the sellers’ market created through 
the ever-decreasing number of pictures released which was graphi- 
cally pointed out yesterday and the resultant condition of fewer and 
fewer people attending the theaters, which will be covered more fully 
by my associate witness, Kerasotes. 

Television undoubtedly has an economic effect, but we can prove that 
the greatest effect on the diminishing attendance comes about because 
of the shortage of pictures. 

The shortage of product has generally come about since the divorce- 
ment. of production and exhibition. Starting in about 1949, most of 
the larger producing companies discontinued their system of having 
stars and other actors under long-term contracts and started to op- 
erate as opportunists. These producers now take the attitude that 
they will play the game stale toy making only so-called top pictures 
and by slanting many of the foreign markets, which foreign markets 
are earning for the domestic companies approximately 50 percent of 
today’s film revenue. 

When a producer has what he considers to be an important story 
he attempts to insure the results of the picture by employing top 
talent. The star’s agents, of whom there are very few, and who rep- 
resent most of the top actors and technicians, take full advantage of 
this condition and make ever-increasing demands for compensations 
for top talent. In other words, when the producers and distributors 
are before this committee, they will point out to you the need of 
additional film rentals because of their increased cost of production. 
But surely, through their method of operation they have brought this 
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about through the fewer and fewer people and technicians who are 
able to make top pictures. 

For example, a certain well-known star now demands a large salary 
guaranty amounting to several hundreds of thousands of dollars in 
order to play in a picture, plus either a percentage of the gross done 
by the picture, or a percentage of the profits deriv ed from the picture. 

Now I have taken time to expl: iin this to you so that you may under- 
stand that once the producers no longer had theaters, that they were 
not interested in building talent for the future. This attitude and 
philosophy have resulted in an ever-decreasing number of pictures, 
along with ever-increasing film rentals. Further, the proved talent 
is growing older and older, and has less and less appeal to those of 
the younger generation attending the movie theaters today which is 
the increasing potential for the motion-picture industry. 

Television, : which is perhaps our greatest competitor for the amuse- 
ments dollar in the mass-entertainment market, is operating under 
different rules from those in our industry. ‘Television has the advan- 

tage of being able to combine, under regulations set down by the Fed- 

eral Communications Commission, for the purpose of produci ing a 
show which will have a guaranteed outlet in all affiliated stations of 
the network. This means that the people in television can develop 
talent, because they have guaranteed outlets and can, therefore, gamble 
on the dev eloping of new talent. That does not exist in the motion- 
picture industry. 

I also wish to point out that television has the right to exhibit motion 
pictures without paying excise taxes of 10 percent, a condition which 
exists in our industry today. Television’s revenue comes from spon- 
sors of the programs; ours has to come from the people attending 
theaters. That is the only difference in collection. 

Senator Humpnrey. I think that is a very important point that you 
made there, Mr. Blank. I am sure that the Senate and the House 
Ways and Means Committee ought to look into this. I havé never 
heard this raised before. That is probably why we have missed it. 
It seems to me to have real merit. ou point out that you get a movie 
on television in your home with no excise tax. I am sure the sponsor 
doesn’t pay an excise tax on it for running the movie. 

Mr. Bian. We hope when Congress looks into it they won’t add 
the tax to television but will relieve our industry. 

Senator Humpnrey. I hope so, too, but I think there is a great deal 
of sympathy for this tax relief. 

Mr. Buanx. It would be of great help to all of us. 

Senator Humpnrry. So far as I am personally concerned, I have 
never been too strong for these excise taxes, anyway. It seems ‘that 
they are an inequitable burden of taxation. Particularly in the whole 
amusement field. They were put on during the war primarily as an 
extra revenue measure. I know a number of our entertainers, 
musicians, and actors are really suffering along with other people who 
are in this business, because of the tax. It goes much deeper than 
just the movie industry. 

Mr. Buank. Thank you. I am sure everyone in this room agrees 
with you, Senator, pertaining to that. The vast majority of the ex- 
hibitors of this country are of the firm belief that in order to keep our 
industry a successful mass-entertainment one, more pictures have to be 
produced and released. These same exhibitors recognized this point 
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some time ago, and since they were unable to get the anes producers to 
increase the number of pictures produced and released by them, they 
tried: without success to finance independent production, that 1s, pro- 
duction by persons other than major producers. The basic reason for 
their failure is that exhibitors have, for various reasons, as yet been 
unable to function as a single group. 

Recognizing the urgent need for more product and recognizing the 
urgent need for a system of arbitration which would embody the 
arbitration of film rental and selling policy, leaders of the two major 
exhibitor associations in this country; to wit, Allied States Associa- 
tion, and Theatre Owners of America, Inc., met in Washington on 
January 18, of this year and signed an agreement which reads in part 
us follows: 

The Theatre Owners of America, Inc., will represent to the Department of 
Justice and to the Senate Select Committee on Small Business that it will approve 
a plan of all-inclusive arbitration, including arbitration of selling policies and 
film rentals ; and that Allied States Association will join with Theatre Owners of 
America, Inc., in urging to the Department of Justice and to the Senate Select 
Committee on Small Business, that the theater circuits, including the so-called 
divorced circuits, be permitted to produce and to distribute motion pictures with 
preemptive rights for their own theaters, which they now own, and legal replace- 
ments thereof, and not to theaters that they may hereafter acquire. 

This was signed by the president of Allied, by the president of TOA, 
by the general counsels of these two organizations, and by the chair- 
men of the boards of these two organizations. 

Senator Humpurey. low do you feel you would comply with the 
decree in the Paramout ase for this particular kind of suggestion 
where the theater owners would go into the motion-picture-producing 
industry and producing business! Isn't that just a reapplication or 
reassignment, so to speak, of the closed circuit 

Mr. Buank. Do you mean to return to exactly where we were before, 
sir / 

Senator Humpurey. Yes. 

Mr. BLank. No, Senator, and I think it is a very involved subject, 
but definitely it would not mean that at all. The return of the people 
to make pictures, who have the ability and desire to make pictures, are 
the only people—and have the capital to do it—that we think in the 
United States that we can look to, now, to add additional pictures. 
These people would have to operate under completely different rules 
and regulations than those that existed prior to the consent decree. 

There would be no cross-licensing, which perhaps developed the 
Inost vicious Of monopolistic practices. There can be no forced sell- 
ing, Which meant, prior to the decree, if a distributing company said, 
“You are not paying the price that we want you to pay; we will build 
a theater in your town.” 

Today, that cannot be done. So there are many differences that 
will exist, and I am sure that the courts and the Department of 
Justice will, should, and can look favorably upon such a suggestion, 
as that is necessary for this industry to remain strong, healthy, and 
progressive. 

_ Senator Humpurey. Then your proposal is a twofold proposal; 
Is 1t Not—namely, one of arbitration on all these matters of rentals, 
and selling policies ¢ 

Mr. Buank. Yes. 
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Senator Humpnrey. And, secondly, new production, either to 
present film producers or to some new setup that would be tied in 
with the theaters in the Allied and Theatre Owners group. 

Mr. Biank. That is correct. For example, we speak of a shortage 
of pictures. In the various countries of Europe, and specifically in 
Vienna alone, over 425 poepanee were released in that market. In 
1955, from testimony submitted yesterday, the 8 major distributors 
released approximately 210 to 220 pictures in this market. 

Senator Humrenrey. How many did they release to the domestic 
market ? 

Mr. Biank, I speak of the domestic market. That is all the pic- 
tures available to the exhibitors of America who have over $2,500 
million invested. There has been a continual shrinkage of pictures 
being produced. Also, I believe you can see that the producers make 
more money, while we are continually decreasing in numbers and 
income. That is why we are here today, for the pur pose of explaining 
these problems and asking that you rec ommend certain changes. 

Senator Humpurey. What is there to this thought we receive once 
in a while that the motion-picture industries are less and less in- 
terested in producing films for theaters but more and more interested 
in producing film for television’ I have just heard this. I do not 
know whether it has any validity or not, but I merely toss it out for 
discussion. 

Mr. Buank. I do not believe that is true or fair toward the com- 

anies that we consider the major producers for our industries. 
cans that the talent in Hollywood, today, produce more film for 
television than they do for the motion-picture industry. There are 
more people employed in Hollywood for the purpose of producing 
tilm for television than are employed i in our industry, because of this 
continual shrinkage, and only using people who are recognized in the 
top echelon. 

Senator Humpurey. Isn’t it true that Paramount has a lot of tele- 
vision rights ¢ 

Mr. Bianx. I believe you might be confused with the United Para- 
mount Theatres, which oper ates ABD and the Paramount Distributing 
Corp., that does have rights on a toll TV and also have interest in 
DuMont Television. 

Senator Humpurey. Have you ever gone to the Federal Communi- 
cations Commission and looked into this subject ? 

Mr. Biank. We have, but I do not feel their interests there directly 
affect their operations within our industry. 

Senator Humpnrey. I think it is a matter that bears careful in- 
quiry, may I say to you. I have talked to some of the Commissioners 
of the Federal Communications Commission who were seeing tele- 
vision getting into the hands of not just ordinary radio and television 
operators, but newspapers—and that is the whole communication 
medium that starts getting tied up with single ownership and it is now 
also branching into the entertainment field. 

I am not an expert in this, but 1 have talked with 2 or 3 of our 
Commissioners on the Federal Communications Commission about 
this over the past couple of years, and I think it is something that 
we may want to look into here a little bit. I believe in talking | about 
these things out loud. I do not say this is conclusive. I would prefer 
to get it out, here. I happen to believe there is a real necessity to look 
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into the Federal communications field as it relates to the entertain 
ment business, and the tie-ins which come with television outlets 
television such as the closed circuit, the tolls, the television licenses and 
the motion-picture industry. I believe it might bear some scrutiny. 
I am really surprised, up to date, that I haven't heard more of it from 
the exhibitors. 

Mr. Biank. Generally speaking, we do not feel that the intercon- 
nections between them with television have any bearing on our 
theaters, 

Senator Humpurey. I am happy that you are happy in that 
thought. 

Mr. Brann. The exception comes in the fact that television is always 
an escape for them because they are not producing for our theaters. 

Senator Humpnrey. Television is one of the most profitable busi- 
nesses in America, today, second only to the oil and gas business. 

Mr. Biank. The film companies have rights to make pictures for 
television and have rights to sell their pictures to television which 
some of the companies are doing. We as exhibitors feel only that 
they are becoming opportunists to get a fast dollar that will ultimately 
have serious effect. 

Senator Humpnrey. I agree. I am sure they not only have the 
right to make films for television, but they would be foolish not to, 
since this is their business, and I am sure they have a right to. The 
actors and the people in the field of motion pictures would like very 
much to use their talents on television but it is one thing to provide a 
service for television and it is another thing to have interlocking 
control. 

Once we had the necessity for divorcement of the theaters from 
producers. I am not saying what has developed. I say this is some- 
thing which is worthy of the interest of the exhibitors, and others, as 
to whether or not there is a pattern growing in the motion-picture 
industry of not only servicing the television industry, but ownership 
of it. You do not always own it on top of the table. There are a lot 
of ways that ownership is provided for under the corporate structure. 
[ am only surmising from limited information but I know that the 
information is available, and I am going to ask to have a good look 
taken into it. 

I remember two conferences I sat in a year ago, both of which were 
rather important. It just came across my mind a moment ago. We 
will look into this matter since the exhibitors apparently have not. I 
think it would be well for the committee to do so, since I think it is 
tied in with your problem. 

Mr. Biank. We will appreciate it. 

Senator Humpnrey. We may want to have an FCC representative 
over here before we are through . 

Mr. Biank. The joining together of TOA and Allied on these 2 
important subjects, which we believe represents the thinking of the 
exhibitors of the United States, are 2 things that can help bring about 
a more healthy industry. 

Appreciating fully as we do, the great prestige of this Committee, 
and the well-deserved weight which it carries in the country, gen- 
erally, and in the motion-picture industry especially, we respectfully 
request of this committee that among it recommendations, it urge the 
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appropriate authorities and parties to bring these two purposes to 
fruition. 

The plight of the exhibitor today is this: He must either subject 
himself to the whims and to the unreasonable demands of the producers 
and distributors or he must close his doors. That is no exaggeration. 
The distributors know this and are playing it for all it is worth. 

Now don’t misunderstand me. The distributors do try in many 
situations to be fair, but they never know when they get the bent 
film rental dollar. They have many people employed who deal i 
all communities and these people are trying to improve their economic 
condition by doing better than the men before them, so therefore, this 
continual pressure in a limited market exists on the theaters in the 
small communities, today. 

Senator Humenrey. Mr. Blank, how many films would be available 
in the film exchanges with which you do business ? 

Mr. Buank. A distributing company might release in a period of 
12 months, approximately 18 to 35, so therefore, that exch: ange would 
have the year’s output, plus releases 2, 4, 5 years of age, plus some 
re-releases—older pictures that are re-released. So they have ac- 
cumulatively from 100 to 150. 

Senator Humpurey. From which you can draw? 

Mr. Biank. Yes. But when you say you draw film, you also have 
to draw customers and just any film will not draw customers so, 
therefore, it is important what film you have. That is the big problem. 
And it is a big problem of the producers, because they can’t just make 
celluloid for us; they have to make celluloid that is going to be eco- 
nomically profitable. And that is their answer to the limited market 
because of television and other competition. We believe it goes 
much further than that. We believe it is because they have reduced 
the amount of talent. They have reduced the initiative of the ex- 
hibitors to be more active because of their high terms, and that will 
be explained later by Mr. Kerasotes. 

So there are lots of reasons for this, which makes it a very complex 
study. The two fundamental problems are the shortage of pictures, 
and because of that shortage it is a seller’s market and the seller’s 
market can have tremendous effect on us. 

I don’t believe there is any industry that is more charitable than the 
motion-picture industry, Senator. I know in the State of Iowa and 
I think in many States we started infantile paralysis campaigns. We 
were the originators. We collected tremendous amounts of money 
for the Red Cross. In every community we are leaders in charitable 
activities. 

Senator Humpurey. Are you aware of the heart hospital in Min 
nesota ? 

Mr. Buank. Yes, sir. The heart hospiti il is a marvelous institution. 
We in the industry, I would say, are the most charitable people of any 
industry. Yet, when we deal with ourselves, we are the most vicious 
people. Why, I can’t understand. We even wanted to develop in 
1947, and studied with the Rockefeller Foundation, a foundation to 
take care of all people who ever existed in this motion-picture indus- 
try, which we would be able to donate to. It was only the splitting up 
of the lar ger companies and the problems that arose immediately after, 
that accounts for it not going into effect. 
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We have always wanted to take care of each other. Yet, when we 
deal with each other, we seem to be fighting and fighting and fighting. 
it is a difficult concept to understand, because we are trained to do 
otherwise and we act otherwise ex¢ ept when dealing with ourselves 

Senator Humpnrery. Have you gone into the increase in } yroduction 
costs, advertising costs, handling charges and so forth of the producer 
as it relates to your rent: al rates ¢ 

Mr. Buank. The answer to that question is “No,” but there is no 
question about it. It isa problem we recognize and it is a problem we 
give full credence to. The end result is, Can that customer stay open 
unless it gets either enough pictures and gets them at prices they can 
support—now many theate ‘rs can't exist. It is true in any Industry. 
Filling stations go out of business. There are theaters that do have to 
vo out of business: we recognize that. And we can't expect the pro 
ducers and distributors to support them nor do we want that. 

However, we want them to live in a fair economic position, with all 
theaters, whether it is the Roxy Theater in New York, or the Radio 
City Music Hall, or a small town in Broken Bow, Nebr. Do they have 
to pay the same percentage of gross‘ Certainly not. | am sure the 
producers and distributors will show you they don't expect them to 
do that. But they have additional sales policy of what has to be true 
in Washingon, has to be true in Broken Bow, Nebr. 

Senator Humpurey. Let me be the devil's advocate here for a 
moment, because | am seeking your point of view on it. L want to say 
[ am not an advocate, per se. I am just trying to get a little more 
information from you. We have the Robinson-Patman Act whit h 
prohibits price discrimination. It is the general principle of prohibi 
tion of price discrimination. You will recall sometime in the thirties 
when there was manipulation of price to large outlets as compared 
to small outlets, putting the smaller businessman at a disadvantage. 
The Robinson-Patman Act became public law, which is designed to 
prohibit price discrimination. 

Now, I can understand the movie industry is different from many 
other industries. You have different contractual rel: ationships, but 1 
often wondered as a layman just whether or not there was any contra 
diction here. On the one hand, that independent businessmen are ask- 
ing for price discrimination in their favor, in the instance of the movie 
industry, but in the other industries they ask for no price discrimina- 
tion whether you are big or little. 

Mr. Buanx. I am not a lawyer, Senator, and I have never heard the 
question raised, directly, of diiferences of prices among Various 
theaters, pertaining to the Robinson-Patman Act. But I do know 
there are distributors who are tremendously successful who do sell 
their pictures based upon the ability of that theater to pay, while 
others say, “We have a firm sales policy, and that is it. 

And the ones who do sell based on the ability of the theater to pay 
have proven very successful, and I believe when you examine the rec 
ords you will be able to spot it by saying, “How many accounts did 
you have on your top picture, as to other companies, as to how many 
accounts did they have on their top picture?” Yet, sur prisingly the 
man who has the fewer accounts makes the greatest amount of mone y. 

Senator Humpurey. I am merely tossing this out for your con- 
sideration. It is something which | haven't thought through. I do 
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know that more and more problems come to Congress about what is 
happening to independent small business. We just got through with 
an agricultural bill and one of the main arguments in that bill was 
the elimination of a tremendous number of small farms. The rate of 
merger in the country is, I think, the highest it has been in 25 to 35 
years. Some of our tax laws, I think, put a premium on merger and 
put a liability upon splitting up into smaller units. The problem in 
the American economic structure is bigness. I think this gets down 
to be a very important social and economic question, as to how you 
stop this trend toward bigness, if you stop it at all. Maybe an 
earlier question would be, is it desirable to stop it ? 

Now, some of us have our points of view on this matter. You see, 
I happen to take a position that relates to agriculture, that it is 
better to have a lot of small farms than it is a few big ones, even if 
they are less efficient. I am a little more interested in the people than 
I am in the efficiency. I think it is important that people own their 
own drugstores and their own farms, rather than having just a few 
people owning all of them. 

Now, your problem in the theater business seems to be somewhat 
similar. I imagine the greatest question before the Government to- 
day is what do we do toward this tendency toward economic concentra- 
tion? It is growing and growing and growing. 

The Soviet has already ‘concentrated it, and we are fast on the w: ay. 
We are doing it differently. I think it is a very serious question. 
I think, too, many business people are not thinking about it. Some 
people who think they are pretty big now will find out that they are 
pretty small later. Because bigness i is all relative. 

I gather this is your problem, is that it? 

Mr. Bianx. No, our problem is not one directly in that form. 

Senator Humpurey. It isn’t? I thought you were worried about 
the elimination of your units. 

Mr. Bian. We are worried about the elimination of our units but 
only because we haven't got enough automobiles to put on our sales 
floor to attract the customers. Now, we need bigness in order to make 
pictures; it is a most difficult problem. If we were to gather together 
$10 million in this room and say, “We are going to go out and make 
a successful motion picture,” it would be a most difficult job, and I 
predict that we might lose our $10 million. It is a very, very difficult 
thing to make a good, successful motion picture. There is no ques 
tion about it. And I have complete respect for these men. 

Senator Humrnurey. I want to make my point clear. I agree with 
that, too. It is the same kind of problem we had in the General 
Motors hearings. General Motors makes a wonderful automobile. 
It is a tremendous corporation. It is extremely efficient and it is a 
profit-making enterprise and it is well managed. It has all the at 
tributes you ‘would want in a wonderful business. But the problen 
gets to be, what about the dealers ? 

Senator O’Mahoney, whom I consider one of the leading figures 
in current American life in the field of economics and the problems 
of monopoly, merger, and trade practices, has been conducting hear- 
ings in this field ‘and they have about the same problem you have. 
General Motors made well over $1 billion net profit last year. And 
the theaters have some problems. 
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Mr. Buanx. That is a problem of oversupply. We believe our peel 
lem can be resolved reasonably simply by allowing an all-inclusive 
system of arbitration. I am sorry that Senator Schoeppel isn’t here, 
because I would like to point out to him the tremendous advantages to 
both the buyer, and particularly the seller, that this we have through 
suchasystem. I will try to develop that theme later. 

Senator Humpurey. I am a bit concerned that you are not troubled 
about what is happening to anybody else except your theaters. I am 
being very frank with you about it. I gather there really isn’t any 
concern for the general economic trends which you see on the eco- 
nomic horizon. You just feel the problem is the shortage of films! 

Mr. Bianx. The shortage of films, the need to get back into show 
business and to be showmen, to stop fighting within our industry and 
to join together in a single unit. 

You say I am not concerned about the economics of my theaters. 
Senator, in 1950 I made a tremendous investment because I, like Mr. 
Julius Gordon, was required to buy the theaters which we own, which 
was in a market which started declining in 1950. The money I have 
invested in the theaters that I operate today, if I had placed that 
money in Government bonds, I would earn more money than I earn 
today. 

Now, I have brick and mortar that has no purpose in those com- 
munities except to serve as an entertainment medium. There is nothing 
that can be done if it doesn’t continue to operate. I have literally 
traveled over 50,000 miles this year at my own expense for the purpose 
of trying to bring harmony and develop a better industry. My birth- 
rights came in this industry. I only know the motion-picture indus- 
try. Ihave tremendous concern about the economic conditions of this 
industry, because not only my life’s investment but also the service to 
millions and millions of people is involved and brings tremendous 
happiness. It has social effects and economic effects in the communi- 
ties and benefits others. 

I have great concern. If I have led you to believe otherwise, Sen- 
ator, I believe I have failed. Because the investment that I have, the 
future of my life and family—I have three children whom I hope will 
go into this industry if it remains healthy, and all of my plans for the 
future are in this industry and I do hope it remains strong and healthy. 

Senator Humpurey. | think the problems which you face—which 
! do not underestimate, I am somewhat sympathetic—are things which 
other parts of the economy are being faced with. This happens in 
other places. I grew up in a retail trade family. I know what the 
pressure are on small business. We had to fight it out 16 to 18 hours 
a day. I sense this happening more and more. I just got through 
studying a report on banking in this country. I want to point out 
for a moment here that the problem of concentration of economic 
wealth and credit in banking 1s becoming one of the major problems 
inthe Nation. This is at the credit level, the economic level, the money 
level. 

The concentration of more and more of the economic power in the 
hands of a smaller and smaller number of corporate structures. It is 
one of the obvious facts. It is as obvious as the fingers on your hand 
and the nose on your face. 

I think you are seeing some of the same effects here, and I think 
maybe we have a bigger approach to this problem that the Congress 





194 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


at some time will have to deal with, which we haven’t done very well. 
Don’t misunderstand me. We have to deal with the immediate, too. 
I am an exponent, for example, of fair trade laws. 1 don’t think it is 
the answer, but I know that at least it provides a chance for survival 
while you are working out the answer. I gather what you are asking 
fer is a chance to survive, too, while some of these answers are worked 
out. 

Mr. Branx. That is right. 

Senator Humrrurey. Go ahead, Mr. Blank. 

Mr. Biank. The plight of the exhibitor, today, is this: He has to 
subject himself to the whims of the sellers’ market or close his doors. 

All exhibitors want to pay a fair film rental, but they justifiably 
rebel against unfair, unreasonable, and exorbitant film rentals that 

can be forced on them in this the sellers’ market. Because of this, 

they would like to have an opportunity to be heard by an arbitrator 
after a picture has had its run and has not done well, as both the 
distributor and the exhibitor thought it would. 

As pointed out by witness Professor Sturges yesterday, there is 
nothing inherent in the motion-picture industry which does not permit 
effective arbitration of film rental. And, further, we believe that it 
would be the position of the Department of Justice that there would 
be nothing illegal in production, distribution, and exhibition, sitting 
around a conference table to try to work out a fair system of. arbi- 
trating film rentals. 

Such a program will, I believe, sincerely, mean greater income to 
both seller and buyers because : 

(1) More theaters will remain in business. 

(2) Pictures will not play off so fast in subsequent runs, since ex- 
hibitors will be able to choose their runs based on their ability to pay. 
This in turn will mean that pictures will remain in the community 
longer, thus allowing the people a greater selection of pictures for 
their entertainment. 

(3) Many lawsuits will be eliminated, as most of the unfair trade 
practices can be taken care of through arbitration. Senator, I wish 
to point out to you that within our industry millions and millions of 
dollars have gone out in litigation because we were unwilling to sit 
down when a problem arose, to try and arbitrate it and to work it out. 
This can be eliminated in the most part through a fair system of 
arbitration. 

(4) Pictures will be played when they can produce the maximum 
revenue. Thus, the exhibitor will be able to accept the sales terms 
of the film companies when they know that the final settlement will 
be based on the ability of the particular theater to pay. In other 
words, as pointed out yesterday, a man has to wait and wait and wait 
and wait until the distributor says “all right, we will sell it to you 

at what you think is a reasonable price,” but by that time the picture 
has lost most of its value. 

(5) More accounts will be served. This can be proved easily when 
the distributors are here and when you ask them to testify, by asking 
them how many accounts they sell on a top picture. 

From their answer you will notice a wide discrepancy in the number 
of sales made by the various companies. This undoubtedly is caused 
by the sales policies of those companies who are eager to serve the 
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greatest number of theaters as against those who want a limited 
market. I firmly believe that if our industry has a normal supply 
of pictures—and by “normal” I mean approximately 450 pictures per 
year—and also have an effective system of arbitration, and by that 
T mean a system which will permit a theater to obtain pictures it 
needs at prices gaged by its ability to pay, it will again become and 
will remain a strong and healthy industry. When the Theater Owners 
of America, Inc., want to be self-regulated and we feel this can be 
accomplished if it is the sincere desire of all branches of the industry 
to do so. 

Senator Humpnrey. May I just interrupt to say some of the gen 
tlemen who are here are representing Senators who are on this com 
mittee, and we have three staff members from our legal stat? of the 
subcommittee. Mr. Noone is with the statf of the subcommittee. 

Mr. Noone. According to the trade press, the board of directors of 
TOA approved the arbitration in December but withdrew its support 
in January. Is that true? 

Mr. Biank. It is true in part. The board of directors on October 5 
approved the system of arbitration that I believe has been sent te 
you by the directors. Our general counsel, Mr. Herman. Levy, who 
attended every meeting of the arbitration between exhibitors and 
distributors, will testify pertaining to that subject, and I think 
answer the question completely for you.**” 

Mr. Noone. Well, as president of TOA you take the position the 
arbitration agreement would not be useful without a film-rental 
provision ¢ 

Mr. Biank. As president of TOA, and expressing the feeling of 
the people who are members of TOA, the coverage of the arbitration 
system that was originally drafted several years ago would not be of 
too much importance today as conditions exist. 

Mr. Noone. You do not regard clearance and runs and controver 
sies relating to them to be important today ¢ 

Mr. Bianx. Clearance and runs are always important, but they are 
only one of the small parts of the industry. Clearance and runs have 
become completely and effectively the tool of the distributor, through 
requiring the first run, second run, third run, fourth run, and fifth 
rum in various instances to pay the same percentage. By extending 
the runs downtown, the result is that the later-run distribution sup- 
plies fewer and fewer pictures to the smaller theaters until they get 
less than the single theater in a small town. 

Now, they do that for an economic reason. There is a thing called 
bidding. If a man has to pay the same for the third or fourth run 
and the second run is also paying 50 percent, he says, “I want to move 
up into the second run.” Now, some distributors even excite the man 
to do it. Certainly through their pricing policy they practically 
force him to do that. So now everybody wants to move up into that, 
and now we have bidding. 

Bidding does only one thing. Mr. Myer calls it Russian roulette 
with a red pencil. I call it suicide, because you just keep continually 
bidding until somebody says “I am sorry, I will quit,” and that is 
what happens. 


%>b See appendix XVII, p. 724. Mr. Blank’s telegram to Senator Humpbrey, date@ 
June 4, 1956, re arbitration. 
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Mr. Noone. You have referred to some differences in sales policies 
of the major distributors, stating in effect that some of them will 
bargain with an exhibitor on his ability to pay, while others stick 
to a so-called national sales policy. Could you give the committee 
some specific instances demonstrating those differences in policies? 
You don’t need to do it now but perhaps you could submit something 
in writing at a later date. I think it would be helpful. 

Mr. Buianx. I will be glad to do so. 

Senator Humpnurey. The names of the distributors and companies; 
is that what you are asking? 

Mr. Noone. Yes. 

{The information subsequently supplied by Mr. Blank follows:) 


Exurit No. 19 


Universal Pictures, Inc., Loew’s, Inc., and 20th Century Fox, Inc., tend to 
sell to independent exhibitors on their ability to pay. There are exceptions on 
some pictures from these companies. The balance of the distributing companies 
in a lesser degree, sell on the ability of the exhibitor to pay by trying to enforce 
a rigid national sales policy. 

Mr. Opom. You have said that so-called divorced circuits be per- 
mitted to produce and distribute motion pictures with preemptive 
rights for their own theaters. This perhaps is what is vague to me. 
Did you mean by this that the preemptive rights to the production 
would be limited to the divorced circuit making the production, or 
would it be extended to all the members of TOA, and Allied? Which 
is the case? 

Mr. Buiank. I am glad you asked that question because I think it 
needs clarification. We are asking that the man who invests and 
takes the risk in making a picture, that he be allowed to run it in his 
theater. Therefore, we are asking for the privilege, to induce these 
people to make the pictures, that by allowing them to run them in their 
own theaters—but they also sell them to all other theaters. 

Mr. Ovom. After they have given first refusal to their own theaters? 

Mr. Bianx. That is correct. 

Mr. Opom. How many so-called divorced circuits are there ? 

Mr. Bianx. There are five so-called divorced circuits. I think you 
can eliminate for practical purposes, 2 of the 5. 

Mr. Opom. So then you think only three of these divorced circuits 
would participate in this program ¢ 

Mr. Buank. That is correct. One of them now presently makes 
more film than all the producers combined, but they are making them 
for television. 

Senator Humenrey. Which one is that? 

Mr. Buanx. United-Paramount Theaters. 

Mr. Ovom. Now, you can leave out the names if you like, but would 
you break down the number of theaters in each one of these divorced 
circuits ? 

Mr. Buanx. Yes. These figures are approximate. There are ap- 
proximately 600 theaters in UPT, there are aproximately 350 in Na- 
tional Theaters, and there are approximately 320 in Stanley-Warner 
Theaters. 

Mr. Opom. A picture produced by Stanley-Warner would first be 
offered to the 320 members of the circuit; 1s that correct ? 
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Mr. Bian. You have to keep in mind, in those 520 theaters, that 
it would only be offered in approximately 60 or 70 communities. You 
have to keep that in mind. Or you might even have a third-run 
theater, not the first-run theater, in that community. So it would 
go through the normal channels. It wouldn’t be offered first to them, 
because, in other words, to produce the maximum revenue, it would 
be distributed in the regular channels. 

Mr. Opvom. I can understand in the case of someone investing a 
great amount of money, he desires something in return. ‘There is no 
question about it. You feel there should be some special position given 
this part of the industry to enter into this field. I take it that is your 
position. 

Mr. Bian. This industry is different from all others because in this 
industry the right to produce and to distribute and to preempt pic- 
tures has been taken away from those who are in a financial position 
to accomplish those ends. It was when that right was taken away 
that the business of exhibitors went on the decline and has continued 
todecline. That is not true in other parts of this world. 

Mr. Opom. With the exception of one exceptional case of producers 
in the United States, today, there are no producers, are there, that 
have their own outlets, their own theaters, they offer their movies to ¢ 
I mean, wouldn’t this put the members of Stanley-Warner and the 
members of National Theaters in a unique position in the industry 
once this new procedure is adopted ? 

Mr. Buank. No, because then perhaps others of us could join 
together to make pictures, but I don’t want to make the necessary in- 
vestment unless 1 know I| have the right to play it in my theater. 
Today we are not allowed to do that. 

Mr. Opom. Yes, I understand that. The result would put Stanley- 
Warner and National Theaters and other companies in a unique posi- 
tion in the industry, today, would it not? That is an integrated posi- 
thion that is not customary in the other part of the industry; isn’t that 
true? 

Mr. Buianx. That is correct. I can’t accept that statement as you 
put it because they are today in that unique position. 

For example, Stanley-Warner who wants to take care of just 15 
theaters—now keep in mind these 15 theaters might represent an in- 
vestment of $i% million or more. Just to take care of these 15 thea- 
ters, they have invested a tremendous amount of money in Cinerama. 
Now, that is a limited thing. It is not for all of us. I can’t speak for 
them, but certainly if they are able to take that risk in just a limited 
number of theaters, with all the wide investment they have, perhaps 
they would make an investment for all of us, which would be produe- 
tive. 

Now, that is true of National Theaters. They have applied and 
have been granted the right to make a specified type of film that will 
take care of maybe 16 or 20 theaters. It is because of the laws and 
regulations, which can be changed very easily by the circuit court in 
New York. That is all it needs—just an approval from them. We 
don’t need legislation. 

Mr. Opom. Do you think this new procedure would benefit the inde- 
pendent theaters who are not members of these divorced circuits? 

Mr. Branx. I would say it would improve the conditions of every 
theater in this country, for some selfish reason in a ver y small minority. 
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But when you have the two trade associations which theoretically rep- 
resent all people who belong to a national organization, and, as stated 
by witnesses earlier, 95 percent of the theaters of this country that 
have unanimously—and I speak of unanimously—strongly approve 
such a program, I would say all of them prefer that—would want 
it and desire it, and it would be beneficial to them. 

Mr. Ovom. The agreement you entered into in January of this year 
was that they agreed with this proposal of yours / 

Mr. Buank. I beg your pardon. 

Mr. Opom. Prior to your agreement with Allied in January of this 
vear, had they taken a position with reference to this particular pro 
posal of yours? 

Mr. Bank. I might say that this is the first time in the history of 
these two trade organizations that we have ever combined for the 
purpose of accomplishing a single task. You must keep in mind that 
it has only been in the last few years that there has been a squeeze 
put on all the exhibitors because of the diminishing source of supply. 

Mr. Opom. Had they taken a position with reference to this particu- 
lar proposal ? 

Mr. Bianx. There was no position taken directly. I believe Mr. 
Myers, perhaps in the 1930's, developed a philosophy of separation 
because of monopolistic practices, but those practices have been taken 
care of. The courts went further in developing other things when 
Mr. Myers, representing Allied, wanted to eliminate monopolistic 
practices. So they have carried this too far and we are trying to 
come back in the center again. 

Senator Humpurey. You do understand that there were other prac 
tices involved, prior to the Paramount case, which are not included 
in your proposal here ¢ 

Mr. Buank. That is correct. 

Senator Humrnrey. You would say, however, that.this represents 
an integrated structure, does it not, in the motion-picture industry ? 
I mean that your outlets, your exhibitors, distributors, and producers 
are all one and the same family, with common ownership ? 

Mr. Buanx. Yes; it represents an integrated family, except, Sena- 
tor, that they are limited, today, in expansion. If any of these com- 
panies want additional properties, they must go to the court and prove 
the reasonableness of their additional property. So, therefore, today, 
there is a court control as to their expansion, and we also go further 
and say that if you make these pictures, you do not have any preemp- 
tive rights in any of these expansions. We have covered that. Major 
producers are making approximately 210 films. If United Para- 
mount makes a picture for itself it comes from a different channel 
from those we have today, then the competing theater would make 
more pictures available as they would have the rest of the producing 
companies to draw on. So, the more pictures they make, the better 
off the competitor is going to be. 

Senator Humpurey. Yes: I noticed that. 

Mr. Brank. I think the question you are raising there would be 
taken care of. 

Senator Humpnrey. Iam only asking this again as a point of infor- 
mation and not as a point of affirmative opinion, whether or not the 
preemptive rights that have been described in your resolution would 


MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 ]99 


preclude the showing of the pictures produced for e ‘xhibition in othe: 
theaters, or place other theaters that are outside of the divorced cir 
cuits at a disadvantage in obtaining these particular films. 

Mr. Bianx. The answer to that question is, generally speaking, 
“No,” but again it is involved in a marketing problem. The major 
producers are making 250 films. If United-Paramount makes a pie 
ture for themselves, an additional picture, then the picture that they 
would be playing I would have available if I were competing with 
them. 

So, the more pictures they made, the better off 1 am going to be, 
because the supply becomes greater. And supplies of pictures gears 
the number of people who come to our theaters. 

Senator Humrurey. You have an unfortunate situation here. You 
are an expert in this whole field and it is an impossible thing for a 
Member of Congress to be an expert in any field or many fields. We 
leave one problem at 9 o'clock in the morning and jump into another 
one at 9:15 and people want you to know all about these things and 
you just do not know. Tam frank to tell you I claim no expert know] 
edge, but I want to be reasonable and to listen and to get honest 
information which I am sure you are giving to us. 

My concern is whether or not you are developing here, as a defensive 
means against what you consider to be present abuses, a situation 
which could become - ally intolerable. 

Mr. Buank. Yes; but you must keep in mind, Senator, that at all 
times these people are operating under a consent decree, where the 
Department at any point can go to court and say, “Because of the 
way you are behaving, we are taking these rights away.” 

Senator Humpnrey. That is assuming the Department of Justice is 
going to be alert, on the job, and doing ‘what it ought to do! 

Mr. Buanx. We assume that the Departme nt of Justice does what 
it is supposed to do. If it does not, we will come down to their desks 
and start pounding. We will incite them to do it because we would 
be the ones who would be affected. 

Senator Humpurey. I am not too impresed with the manner in 
which the Department has been incited thus far, according to other 
testimony. The earlier testimony indicated that the Department 
had not moved with too much vigor in reference to the application 
of some of the court law which has already been handed down. | 
do not know whether that is true or not but the testimony we re- 
ceived from other witnesses yesterday, including Mr. Myers and 
others, is that there was something wanting in the Department of 
Justice operation. 

Now, assuming that your preemptive rights would come into being, 
this has some exclusiveness about it and your proposal is primarily 
designed for the divorced-circuit theaters. Your argument is— 

Mr. Buanx. No; may I interrupt? That statement about being 
primarily designed for the divorced theaters is unfair. We are in- 
dependent exhibitors and they have not asked us to do this and maybe 
they won’t use it. We as exhibitors are coming in here and asking 
it and we must have thought this one up and believe me we did. T hey 
did not think this one up. Allied and TOA thought it up, mutually. 

Senator Humpnrey. May I say, “divorced circuits be permitted to 
produce and distribute motion pictures with preemptive rights.’ 

75964—56——_14 
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The prefix “pre,” and the total word “preemptive” and the term 
“preemptive rights” are some limitation, are they not, upon the con- 
sent decree ¢ 

Mr. Bian. There is a question—and again it is a matter of at- 
torneys; but as I understand it, the courts did not tell United-Para- 
mount theaters that they could not produce and distribute pictures. 
The remaining National theaters and Stanley-Warner might have 
that in their decrees. They could do it but I dont think they would 
want to do it unless they had assurance that they could not be prose- 
cuted in doing it, and that is all we are asking. 

Senator Humrurey. I think you have been very candid with us and 
very informative. 

Mr. Buanxk. Thank you. 

Senator Humpnrey. I think you recognize that in this proposed 
solution, unless it is carefully watched and with the assumption 
being that the Department of Justice will be as diligent and as pro- 
fessional in its work as Dick Tracy, that there are some dangers in- 
volved. Is that not a fact? 

Mr. Buanx. Now, the Department of Justice 

Senator Humpnrey. I do not complain about the Department of 
Justice, but others have complained about the failure of the De- 
partment to do what they should do. 

Mr. Bianx. Some of them have been pointed toward a system of 
arbitration. In other words, the Department of Justice cannot be 
a policeman who sits with every film salesman to see that he is sell- 
ing correctly, but if we have arbitration we then have the right 
to “immediately be relieved of anything that is done im sroperly in 
the selling. So I think a lot of these have been oa to say we 
have to police ourselves, and that is what we are asking for, and 
that is what we would like, sir, in the recommendation. 

Senator Humpnurey. I see a real problem in the issue of prereleases 
and in terms of film rentals, but I see here that we are going a step 
further with the production of motion pictures, with preemptive 
rights for a certain block of theaters. 

Now, if we do that, you say to me, “Well, other theaters will get 
these, too.” But this is what the producers now say about the films 
they have. I am sure this is what they are going to say, from what 
I have read. They say, “Well, you can get them. You can get these 
films.” 





You say, “Well, that is right, we can get them but not under condi- 
tions in which we can survive.” 


Mr. Bianx. Nor in quantities. The other people can do it through 
a controlled market. 
Senator Humpnurey. I again want to express my appreciation for 


your testimony. I hope you understand that all we are seeking is 
information. 


Mr. Bian. Thank you. 

Senator Humpurey. Mr. O’Donnell, I understand you want to 
return to New York and you have a short statement. 

Mr. O’Donnett. Very short. 

Thank you, Senator. 
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STATEMENT OF ROBERT J. O'DONNELL, GENERAL MANAGER OF 
THE INTERSTATE CIRCUIT OF THEATERS, IN DALLAS, TEX. 


Mr. O’Donnet. I have a very short statement here and I am one 
of the exhibitors who has nothing but the hope that you will be favor- 
able to our project. 

My name is Robert J. O'Donnell. I am the general manager of 
the Interstate Circuit of Theaters, in Dallas, Texas. We operate 
through that area. 

In the past, I have been the international chief barker of the Variety 
Clubs of America, and I mention that because one of my dearest 
projects is the Heart Hospital in Minnesota. 

Senator Humrurey. | want to say that I am very friendly to the 
work of the Variety Clubs. We are very proud of our group in 
Minneapolis. We have quite a place. 

Mr. O’Donne.i. Thank you, Senator. I appear before you as 
chairman of a committee organized by the Council of Motion Pictures 
Organizations, to seek repeal of the Federal admission tax. 

Gentlemen, I sincerely hope that when I am through you will ask 
me some questions, and I am hopeful that, after listening for 2 days, 
here, I will be able to further your apparent interest. 

First, I wish to say that our industry has a special appreciation 
of your group, for it was this Small Business Committee that made 
a strong recommendation back in 1953 that the Federal admission 

tax be completely eliminated. 

Following your recommendation, the Congress passed a bill repeal- 
ing the admission tax, but that bill was vetoed. I might add right 
here, Senator, that that was the first blow, and the second one was the 
gas-tax bill, as far as the Texan is concerned. 

Senator Humpurery. May I just add a note that I agree with you 
on the first one, but the last one we will have to part company and 
we won't go into that. 

Mr. O’DonneE LL. In the next session, in April 1954, the Congress 
reduced*the tax to 10 percent on all admissions over 50 cents and 
eliminated the tax entirely from admissions of 50 cents and less. That 
is the way it is today. So, out of your committee’s recommendation, 
we at least obtain partial! relief, and for that we are grateful. 

Experience, however, has shown that you were right the first time, 
und that our industry ‘still needs, as it needed then, complete elimi- 
nation of this tax. 

I appear before you, therefore, to ask that you once more recom- 
mend the repeal of this tax. I shall not burden’ you with a long argu- 
ment te support our-case. I merely wish to point out that, of the 
19,200 movie theaters im this country, there are 5,200 that are oper- 
ating at a loss, and 5,700 that are doing only a little better than break- 
ing even. These are the theaters upon which the industry depends 
for 80 percent of its domestic revenue. You can see, therefore, that 
their plight imperils our whole industry. 

Frightening as these figures are, I shall not dwell on them. They 
speak for themselves. I ‘ask, however, that you consider them care- 
fully. I ask further than in considering them you keep in mind that 
the tax they paid into the United States s Treasur y last vear amounted 
to about $80 million. Thus, in reaching for $80 million, our Govern- 
ment is imperiling the existence of 10,900 theaters. 
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Incidentally, when the partial relief was granted, our statistical 
department estimated that more than $60 million would be returned 
to the Government in corporate taxes, and, fortunately for our posi- 
tion, $63 million, according to the Treasury’s own records, was re 
turned. We estimate that of this $80 million that we are asking 
to be totally eliminated, in excess of $42 million would return in cor- 
porate taxes. 

I need ‘not point out to you that these theaters not only bring 

recreation to the American people, but play an important role in the 

economic life of their communities. Anything that hurts them, as 
this tax hurts them, damages innumerable “other small business 
throughout the country. 

We ask your committee, therefore, to renew your recommendation 
of 1953; namely, that the admission tax be totally repealed. That is 
my story, Senator. 

Senator Humpnkey. I do not believe we need to ask you any ques 
tions on this. I gathered yesterday, Senator Schoeppel, Senator Gold. 
water, and myself were in agreement with the position you take. 
I have so indicated to those who have written to me and I have heard 
from a large number of the theater owners in the State of Minnesota. 

However, I was glad to get the figures you just mentioned with 
regard to the replacement income from corporate tax. I think the 
Congress looks with great sympathy upon this. 

Mr. O’Donnewi. I am very grateful about that. I would like to 
tell you a little story about Senator Lyndon Johnson the first time 
we approached him. He gave us many rough answers and then fin: ally 
he smiled at me and said: “Bob, these are the questions that you are 
going to be asked, but I know that you need help. In my hometown 
of Johnson City, Tex., we have 1 theater and 1 bank, and the banker 
owns the theater. He and his wife are about to be divorced and in 
settling up the community property, neither one will take the theater.” 

Senator Humpnrey. Mr. Herman M. Levy. 


STATEMENT OF HERMAN M. LEVY, NEW HAVEN, CONN., GENERAL 
COUNSEL, THEATRE OWNERS OF AMERICA 


Senator Humpurey. Mr. Levy, I understand you do not have a pre- 
pared statement. 

Mr. Levy. No; I do not. 

My name is Herman M. Levy and I live in New Haven, Conn. I am 
general counsel of the Theatre Owners of America. I have been en- 
gaged in the practice of law since 1929 and I have been actively en- 
gaged in exhibitor trade association work since 1940. 

As stated here yesterday, the 1953 subcommittee recommended 
a voluntary system of arbitration be established within the motion- 
picture industry. Such a system is not now in effect and we feel it 
necessary to explain, as Allied did yesterday, why TOA is not yet a 
party to the proposed system of arbitration. 

At the outset, I wish to state that the exhibitor representatives and 
the distributor representatives on the industry arbitration committee, 
especially on the drafting subcommittee, worked hard and long, with 
great sincerity of purpose, and I take this public opportunity to ex- 
press my gratitude to most of them who are in this room at this time. 
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The system which was submitted, the proposed system submitted 
to this committee, we learned yesterday, on March 15, is the result of 
that hard work, energy, and sincerity of effort. 

It was reluctantly approved by the board of directors of TOA last 
October at its anual convention in Los Angeles. I say “reluctantly” 
because the scope of arbitrability was entirely too narrow for the 
system to be used enough by exhibitors to warrant the tremendous 
cost involved in launching the system, and to keep it functioning for 
1 year. 

It was estimated that the cost for a trial vear run would be some 
where between $150,000 and $200,000, of which half was to be paid, 
by agreement, by exhibition. 

I sat at almost every meeting of the drafting subcommittee, over a 
2-year period. In retrospect it is now clear to me that there was little 
possibility of a broader scope of arbitrability being arrived at than 
was. 

The approach of exhibition was that the only worthwhile system of 
arbitration was one under which everything could be arbitrated that 
could be litigated. The philosophy of distribution was that every 
thing, if consented to as arbitrable was a consent upon its part to a 
new system of airing grievances. Both parties took those positions 
honestly and sincerely but they were irreconcilable. 

While we had given approval to the system we did not want to pre- 
sent it to this committee prior to the hearings, nor to the Department 
of Justice, because we hoped that out of these hearings, or out of the 
conferences with the Department of Justice, or out of both, either 
through our efforts, Allied’s or anybody else’s, might come a broad- 
ening of the scope of arbitrability to the end that the industry might 
have a system of arbitration that would be effective, would be widely 
used, and would have beneficial results as predicated in Senator 
Schoeppel’s subcommittee report.*° 

And in that way—and I am certain Senator Schoeppel had that 
in his mind at that time, too—in that way lessen the ever-increasing 
amount of litigation that at this moment is strangulating this industry. 

It was not an easy task for TOA to say “no” to any system of arbi- 
tration. For years we have been devoted religiously to the principle 
of arbitration. The distributors could not see this matter our way 
ibout filing this proposed system before these hearings, and so they 
filed it on their own, without our approval. 

Letters between the distributor representatives and our president, 
Myron Blank, will be filed with your committee so that you may have 
before you TOA’s position.** 

We are aiaaeu now, as we have been, to sit down with distribu- 
tor representatives, again, to work together, this time with Allied 
States, in an all-industry conference, to attempt to go further and 
try to establish a system for trail run of 1 year, which will have a 
broader scope of arbitrability and will include the arbitration of film 
rentals. 

As witness Sturgis testified yesterday, the proposed system before 
this committee already has in it provisions for the conciliation of film 
rental. The arbitration of film rental is just one short step further. 

*% See exhibits 21, 21 (a), (b), and (c)., pp. 215-231. 


*S. Rept. 835, 83d Cong., 1st sess. 
* See exhibits, pp. 215-231. 
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Exhibition is united for this purpose for the first time within memory. 
It would be a pity, gentlemen, if this opportunity for the establish- 
ment of an industry system of self-regulation were not taken advantage 
of, or were abandoned. There may never be another chance. The 
need for a broad system or arbitration is greater now than it was in 
1953, when Senator Schoeppel’s subcommittee suggested it. And that 
is W hy, recognizing as we do the weight and prestige of this committee, 
that we ask you to see your way clear to recommend strongly to dis- 
tribution, that it take this opportunity of united exhibition, to sit 
around the conference table. 

Thank you. 

Senator Scnorrren. Mr. Levy, I am sorry that I was detained be- 
fore the Appropriations Committee and could not be here this morning 
to hear all these witnesses. 

I noted your statements and your comments about the previous 
committee’s position and our hope that arbitration could be finally 
concurred in, and that we thought it would be helpful. I still say that 
it can be helpful. At least, I am still going to believe that it can be 
helpful. 

Now, there are some things that disturb me about this. I fully 
apprec iate the position that you have taken with reference to the sus- 
pension of agreement on arbitration. I want to ask you something 
and I hope I am not too blunt about it, but I want to know about it 
if you can give me some light on it. 

It has been indicated that the Theatre Owners of America made a 
deal, agreement or whatever you would like to call it, with Allied 
to withdraw support of the arbitration draft, in return for Allied’s 
support at the Justice Department, to permit TOA’s members to pro- 
duce pictures, and to give them preferential rights to show such pic- 
tures in their own theaters first. 

The reason I ask you that is because in the other proceedings, I 
understood Allied to take an absolutely contrary position. I think 
that is something that should be cleared up. This committee ap- 
proached arbitration with great expectation and in good faith. These 
new developments disturb me. 

Mr. Levy. If it was true it would disturb me, too. The answer to 
your question, Senator Schoeppel, is contained in the two letters that 
Tam leaving with the committee. 

We met with distribution representatives before we met with Allied 
to discuss anything. They told us at an evening meeting on July 11, 
1 believe, in New York City, that they wanted to hurry down here to 
get this plan submitted before this committee started its hearings. 
That is before the hearings were postponed to this week. 

We told them we would have no part of running down at this 
time, after months of waiting, to plant this system here which our 
board had reluctantly approved, to whitewash their position in this 
hearing. That is all contained in these letters. They said at that 
time that if we would not go down with them they would come down 
alone and submit the plan. We then told them that we did not feel 
this plan was one which Senator Schoeppel’s subcommittee had recom- 
mended. It was not broad enough. It did not meet the current 
situation. It might have been broad enough in 1953, Senator, but 
we wanted the benefit of discussions with the Department of Justice 
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on this proposed plan; that we wanted to appear, here, and say that 
we had approved the plan but would like more. , 

In other words, Senator, we hoped through the Department of 
Justice or through this committee's activities, we would get a broader 
plan of arbitration. They did not concede to any of that. The next 
note we had was a letter from them stating they were going to submit 
the plan without us. It was at that time we contacted Allied for a 
conference. That is the story. And the conferences resulted in the 
agreement which is part of Mr. Myron Blank’s written statement. 

Senator ScHorpre.. I understand you have filed letters here. Un 
fortunately, I have not had the opportunity yet to see those but | 
shall check very carefully and look at them in the record.” 

Mr. Levy. I think the distributor representatives feel when we met 
with them in New York, we had already cooked up this arrangement 
with Allied and that is not so. We have 8 or 9 men here under oath 
prepared to testify to that. 

Senator Scnorrret. The only reason I referred to the situation is 
the committee approached this in the utmost good faith. We had a 
troublesome situation. As my good friend and colleague Senator 
Humphrey knows, we are trying to approach it again. 

Much of what has been said here was repetitious although there 
have been changes in the status of this and that. It is well for the 
committee to bring the facts up to date from the proceedings hereto- 
fore had before the committee, and the determination made by the 
committee. 

But when we find in the press, the recognized press, some hints that 
there is an element of bad faith involved someplace, in utter candor, I 
wanted to find out from you—this is the first opportunity I have had 
of finding out—what the background of the situation is. 

Mr. Levy. Senator Schoeppel, in order that you may have the com- 
plete story, I hope you will give special attention to the exchange of 
letters between distribution and exhibition. 

Senator Scnoerrre.. I shall. 

Mr. Levy. I might say I consider your contribution in the 1953 hear 
ings, that this industry itself establish a voluntary system of arbitra- 
tion, was your committee’s greatest contribution at that time and it 
still is. 

The thing that has happened, Senator Schoeppel, in this intervening 
two-and-a-half years, is that the problems which were acute then, like 
clearances and runs, still are acute, but theater owners won't have 
theaters to talk about runs pretty soon. Other problems have now 
come in, like the shortage of product and the resulting terrifically 
exorbitant film rentals which need immediate attention, and an extra 
run or a better run does not help, today. That is the change in the 
times. 

But IT want you to know, and I speak sincerely and from the heart, 
that TOA is just as devoted to the principle of arbitration in this 
industry as it was when it came here before you, Senator Schoeppel. 
in your committee. And we are prepared to sit down at this moment 
with Allied this time, for the first time in the history of the industry, 
around a conference table, to work out an effective system of arbitra- 
tion, and if we do, these hearings will never again be necessary. 


= See exhibits, beginning p. 215. 
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Senator Scnorpren. I take it from what you have said, or indicated, 
you are going to w ait until the committee makes some sort of deter- 
mination and then you and your organization are willing to pick up 
again in the matter of arbitration and try to work it out. 

Am I wrong in that? 

Mr. Levy. You are not wrong. We are willing to act before your 
recommendation, Allied and TOA, to work out a broad base arbi- 

tration system. If the distributors do not want to do that, then per- 
ae a strong, firm recommendation from your committee may get 
them in a position where they will want to do it. It would be better 
if it were voluntary, at this time. 

Senator Scnorpre.. I rather gathered from testimony yesterday 
that Allied was presenting the point that the matter of rentals has 
to be arbitr ated and the terms with reference thereto. I am going 
to re-read the record, but I rather suspected from what I heard yes- 
terday that unless rental arbitration is provided for, probably arbi- 
tration will fail so far as they are concerned. I hope that is not 
the case. 

Mr. Luvy. You see, Senator, there is another thing: Allied repre- 
sents a very great segment of exhibition in this country. It is not 

easy to establish a system of arbitration without film rental that 
‘Allied will not use, and there is no point in throwing a vacuum system 
out into the country for use, that will not be used. 

I know, as attorney for Theatre Owners for 27 years, that a system 
has to be strong, broad, and effective, to be — by exhibitors. There 
is nothing magical about the arbitration of film rentals. There are 
leases in this country on office buildings—I think the Chrysler Build- 
ing in New York is the most outstanding one—where the lease provides 
that the rent in the future shall be a fair rent, and if the parties cannot 
get together, it is to be determined by arbitration. 

Now, except for the imagination and creative genius that goes into 
a movie, what difference is there in the determination of a fair rental 
for a suite of offices, or a movie?) The system which sets out the eri- 
teria which an arbitrator would use for the determination of what is 
a fair film rental. 

Senator Scuorrren. I see at least one distinction. I assume the 
rental is based upon a contract agreement which the parties entered 
into, that if they failed to agree, they then would arbitrate. That, as 
I understand—believe me, I am merely going back and calling upon 
memory—that kind of relationship does not or has not heretofore ex- 
isted in motion-picture distribution. Maybe I am wrong, I do not 
know. 

The reason why the committee felt so strongly about arbitration 
was that here was an industry that was experiencing serious impacts 
Serious impacts, and it looked like it was getting worse. Then we 
thought that the industry and the related activities of all the people 
who were interested in it, from the producers to exhibitors, should be 
willing to try to work out something, rather than to be put into a strait- 
jacket by a series of laws, rules, and regulations that would create 
a situation that to me seems untenable. Certainly in this kind of 
business such as you people are all representatives of, Government 
regulation would be untenable under our economic system of gov- 
ernment. 
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Surely, the industry does not want to enter into a straitjacket be 
cause of a breakdown on some points that you could settle around : 
table somewhere. That is my view. I cannot express the view of the 
committee. 

Mr. Levy. Senator, may I have one more word on this subject ! 

One Senator yesterday asked Professor Sturgis whether or not there 
was precedent for the arbitration of film rental. We would go one 
step further. If the fear of distribution is that an exhibitor would 
be able to come in on a one-way street and institute an arbitration 
of film rental and possibly get a reduction, we would say this, that in 
any instance where an exhibitor comes in to ask for the reduction of 
the contract price of film rental, the distributor in that case may ask 
for an increase over the contract price. 

Senator ScHoerreL. That goes much further than has heretofore 
been proposed in the arbitr: ation agreement, 

Mr. Levy. Allied and TOA are prepared to sit down on that, if 
their basic fear—which I think is fallacious— is that exhibitors are 
going to get a few dollars off on the film, we will let them ask for 
more money on the same facts the exhibitor produces and the facts 
that they produce. I think that is fair. 

Senator Humpnrey. I merely want to underscore what Senator 
Schoeppel has so well said. It is the desire, of course, of the in 
dividual members participating in this hearing that the industry 
regulate itself. I do not think there is any doubt about that. That 
is always the desire of reasonable men—self-regulation. I am hope 
ful that the offer which you have made today, Mr. Levy, of being 
willing to sit down, is given proper consideration. 

I think it should be clear that if the industry is unable to regulate 
itself, that the time may come—I do not know when that time may 
be—I can only speak for myself—the time may come when the prob- 
lems that have been created because of the differences of attitude and 
the inability to get together, may get so big that somebody else regu 
lates them. 

I have always felt that Government regulation comes in where 
people have been unable to regulate themselves. I do not think it 
would be well for anyone to presume that the Government is not mind- 
ful of the needs of people, or of the principle of equity in these matters. 

I want to concur in the desire to really get at this business of self- 
regulation. I thought there was some progress being made. We 
have been discussing these hearings off and on for several months. It 
was my hope that ‘by the time these hearings arrived the industry 
would have agr eed upon a sensible and reasonable program. I under- 
stand those associations have been broken off and I think that is most 
unfortunate. 

Mr. Levy. Not some progress but great progress was made. I do 
not think it is the laughing matter distribution thinks it is, but great 
progress was made, and it was made only because men like Adolph 
Shimel and Howard Levinson, on the distribution side, and sales man- 
agers like Charles Reagan and Abe Montague, and exhibitors on our 
side, worked day and night over great periods of time for 214 years. 

But the net result is not enough to meet the exigencies of the time. 
It would have been an effective system, Senator Schoeppel, in 1953 
when you recommended it—this particular system. It does not meet 
the dangers and chaos of today. 
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Senator Humrurey. I want to add this thought: People involved 
in this difficulty ought to recognize that when the exhibitors came to 
the Congress a couple of years ago on tax relief, they were about the 
only group that got any. They presented a very good case. 

What I am getting at is that you do have very good relationships 
with Members of Congress. I hope that those will always be pre- 
served, because your position on the tax question was a fair position, 
and fair and reasonable positions are generally accepted by fair and 
reasonable men. 

Your position on tax matters, today, is a matter which is of grave 
concern to Congress. I am of the opinion that it is going to receive 
rather favorable consideration. Maybe not all you want, but rather 
favorable: consideration. I only mention this because when some- 
thing does get out of joint sufficiently, regardless of people’s political 
persuasion, I have found serving in Congress this long that there 
is a sense of fair play here, and that Congress is not about ready 
to see people moved around willy-nilly at the expense of equity and 
justice. Ithink that isa fair statement. 

Well, Mr. Levy, I have no other questions to ask. 

Thank you very much. 

Mr. Levy. You have been very kind. Thank you. 

Senator Humpurey. Mr. Kerasotes. 


STATEMENT OF GEORGE KERASOTES, VICE PRESIDENT OF THE 
THEATRE OWNERS OF AMERICA, INC., AND PRESIDENT OF THE 
UNITED THEATRE OWNERS OF ILLINOIS 


Mr. Kerasotes. My name is George Kerasotes. I live in Spring- 
field, Ill. I am vice president of the Theatre Owners of America, 
and also president of the United Theatre Owners of Illinois. 

I became active in the theater business in 1933, being a second- 
generation showman. My father was a pioneer in this business, start- 
ing a nickelodion in the year of 1909, in Springfield, Ill. I am pres- 
ently president of a theater company which operates 20 theaters in 
the State of Illinois. My largest town is Peoria, Ill., which has a 
population of around 125,000, and my smallest town is Onarga, IIl., 
which has a population of only 1,500, so I am familiar with both small 
and large operations. 

As it has been said here this past day—yesterday and today— basi- 
cally the greatest ill of our industry today is the shortage in the 
number of good motion pictures available. That is the major reason 
why our gross receipts are declining today. 

I have a few statistics that haven’t been brought out that I would 
like to use to supplement the testimony given yesterday by Trueman 
Rembusch. 

I do not think, as it was expressed, that television is the basic 
problem of our industry today, because I think television has reached 
the saturation point and that the novelty has worn off. I do want to 
bring out this point that, in 1955 when we had a great economic 
growth and a great population growth in our country, theater attend- 
ance declined 6.9 percent. Our weekly attendance also declined in 
1955 from 1954 from 49.2 million to 45.8 million. Theater grosses 
in the fourth quarter of 1955 showed a sharp decline of 15.2 percent 
over the same quarter of 1954. 
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I attribute these facts to one thing, that we did not have good 
box-office pictures available to the pub ic. This last quarter of Octo 
ber through January, there was only one blockbuster—that is, a 
picture that does a lot of business—and that was released by Uni 
versal, To Hell and Back. No other companies were able to come 
forth with a picture of that caliber. 

This is paralleled by the fact that the number of releases by the 
eight major producing companies also, in 1955, dropped to the lowest 
number since the advent of sound motion pictures. There were 302 
releases in 1953 by these companies, 225 in 1954, and only 214 releases 
in 1955. 

Sidlinger & Co., analyst of this industry, who made a comprehensive 
study of the product shortage, contend that the most frequent movie 
patron who averages 40 movies per year would step up his attendance 
rate to 45 movies per year if he had a choice of 1 more good picture a 
month—that w ould be 12 more good pictures per year. “On a national 
basis, 5 more movies seen by the ‘fr equent moviegoers, out of 12 possible 
ones from which to choose, would amount to a 12.5-percent increase 
in the total gross receipts, or $150 million annually to our theater 
business, of which the distributors would receive at least 35 percent. 

I read in the January 18, 1956, issue of Motion Picture Daily that 
Japanese attendance in 1955 was 15 percent better than in 1954. The 
Japanese film business set an alltime attendance record with a total 
of 877 million admissions, an average of 10 per year for every man, 
woman, and child in that country. 

Japanese producers also set a record last year with 420 feature 


length pictures released, in contrast to only 214 for American pro 
ducers. As my colleague, Myron Blank, mentioned, Austria made 
four-hundred-and-some pictures per year. 

Television has, according to this article, had no effect on theater 
attendance in Japan, except parsons, to stimulate it slightly, as a re- 


sult of its extensive use as a film-advertising medium. 

Both the survey by Sidlinger & Co. and this surprising condition of 
the theater business in Japan, proved conclusively that the reduction 
in film production in the United States is basically the primary reason 
why theater grosses are declining here. 

Although the shortage of production has been very distressing to the 
exhibitor, the distributor has taken advant age of the situation by 
exacting higher film rentals for his scarcer product. 

In the past we used to have in our industry sliding scale agreements 
which have been in existence for many years. It was considered by 
the industry to be a fair method of determining an equitable film 
rental. I mean by this, that the picture would slide from 25 percent 
to 50 percent, based upon the gross of the picture. There were ways 
in which the exhibitor was given a certain percentage of the film rental 
as profit. Some of these sliding scales were based on 50 percent of the 
film rental as profit. Some were based on 33 percent, and some were 
based upon the amount of film rental received. 

In other words, if you received 25 percent film rental, the exhibitor 
was allowed to receive 25 percent of the film rental as profit—26, 
then 26 percent of the film rental is profit. 

I think that the sliding scale js one of the most equitable methods 
of settling our disputes about film rentals. It is unfortunate that to- 
day this system is being eliminated in most cases, especially with the 





210 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


more unportant pictures. Instead of a sliding scale from 25 to 50 
yercent, the producers are asking 90 and 10 for Guys and Dolls, and 
(0/30/ 10 for Pll Cry Tomorrow ; 50, 50 for C arousel, 50/50 for Picnic. 
They are not using a sliding sc ale. Other producers are asking 45 and 
40 percent for their pictures instead of sliding them down to 25 percent. 

Now, a picture may gross so badly that an exhibitor would not 
have a profit, even at 25 percent. They may not reach that figure 
where he could show a profit at 25 percent. I think that an equitable 
sliding scale would settle a lot of our controversies in this business 
today, and I think as theater owners, we could turn back to showmen, 
again. We spend too much of our time haggling with the distributors. 
Itisa distressing fact, that we in this industry « ‘cannot get along with 
each other, the supplier and the exhibitor. We are at odds on prac- 
tically every picture that is released. 

I think we could go back to being showmen and devote more time 
to our theater operation and to attracting the people to attend our 
theaters if we did not have to worry about the terms we get on pictures. 

Mr. Berger made a very fine point yesterday in stating that exhibi- 
tors are waiting too long to play these pictures and they are waiting 
too long because they haven't been able to arrive at contracts with 
the distributors because of the high rentals that are being asked. 

The point that you made, also, that we are a mass communication— 
we should be a mass producing and mass communication industry, 
I think the more pictures are being made, the better pictures we will 
have. 

With regard to sporting event, the more time the batting orders 
come up the more hits we will make. 

At the University of Illinois our basketball coach wants the boys 
to shoot at the basket. He thinks he can win that way with the higher 
score. The team that has the ball the most will make more touch- 
downs. 

Just last night, the academy awards picked a very small picture, 
insignificant as far as cost was concerned, Marty, as the best 
picture of the year. It was a picture which will bring the producer 
a profit, probably 10 times over his initial investment. 

Last year, the same thing happened with Columbia Pictures’ On 
the Water Front, a not- too- costly picture that won the academy 
award. It was made in black and white, on the standard 35-mill- 
meter projection and it did not have any of the gimmicks that some 
of our bigger pictures have. I do think if we have a greater produc- 
tion stimulated, if this committee were to ask the producers to make 
more pictures and if we could have this all-inclusive system of arbitra- 
tion where we don’t have to be fighting each other, we could devote 
more time to our theaters and selling the public. If so we would 
have a healthy year and better industry. 

Senator Scnorrren. I notice that you made reference to the with- 
holding of films—at least that is the way I understood you—or the re- 
fusal to sell films. 

What do you understand by “refusal”? What do you understand 
by “withholding films”? 

Mr. Kerasores. I mean the producer offers a picture to the distribu- 
tor at 50 percent terms. He doesn’t feel he can make money at 50 
percent so he doesn’t buy it for m&ybe 2 or 3 months. If he was 
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offered the pict ureona sliding scale of 25 to 50 percent, there wouldn't 
be any point of arguing about it. I mean he would have a deal auto 
matically, and the picture would earn according to what it grossed. 
If it grossed a lot of money, the producer would get 50 percent. 

Senator ScHorpre.. The reason I asked that question is, as I re 
member the record and I haven’t heard all of it, there is an impression 
left here that there is a deliberate withholding of films from the 
exhibitors. 

Does that apply to all the pictures? My understanding is that 
15 or 20 top-flight pictures—everybody wants them who can afford 
to pay the price, because they are popular pictures, and make money 
for exhibitors and distributors. But does that apply to the second 
or the third-run pictures ¢ 

Mr. Kerasores. No, it doesn’t. The larger pictures are handled 
very slowly by the companies but the others are released in an orderly 
fashion. They are not so concerned with them and are very happy 
to sell them. 

Senator ScnorpreL. Then the general impression that the producers 
are withholding the films doesn’t quite hold up; does it ? 

Mr. Kerasorrs. If the exhibitor can’t buy the films because of high 
prices, it is being held away from that community, isn’t it? That 
is the important picture. I am not talking about Rin Tin Tin, or 
some little picture like that. 1 am talking about an important pic- 
ture like Guys and Dolls. Many exhibitors can’t buy that picture 
today because of the excessive film rental being asked for it. 

Senator ScHorpreL. On the part of producers they have so many 
millions of dollars in that picture and they have to establish a price. 
Now, do we want to go so far as to say: “We are going to tell the pro- 
ducer what price he is going to have to establish on this picture 
throughout the country ¢” 

Mr. Kerasores. The producer has to be fair and the exhibitor has 
to be fair. There must be a common meeting ground. There hasn't 
been that in this industry. 

Senator Scuorrre.. Under the old American system if I have some 
thing to sell I offer it at a price and if my friend, Hubert, wants to 
buy it, he says, “I'll take it.” If he doesn’t, he will say, “It is too 
high.” 

Mr. Kerasorrs. A great percentage of the revenue derived from a 
motion picture is derived from a small number of accounts. They 
say 10,000 theaters only bring in 15 percent of the national gross. 
Well, maybe this figure isn’t important to some producers. It is im- 
portant to the mass distribution companies like Universal, but to other 
companies it isn’t tmpertant to them and I don’t think that even a 
good picture from any producer should be denied to any community, 
regardless of how small it is. 

Senator ScuorpreLt. Do you agree with me on the general prin- 
ciple that the producer has the right to set a price on a picture? 

Mr. Kerasores. I don’t think he has a right to set a price on a pic- 
ture that will take every profit from the exhibitor and have the 
exhibitor show red ink when he plays the picture. No, I don’t think 
it is fair that he should. 

Senator Scnorpre.. The point I am getting at though, is, under our 
system, there must be a latitude and a leeway on the part of the seller 
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who produces it and knows what his costs are, to set a pr ice. He may 
have a bad picture and he may have $2 million or $5 million in it. 
Then what is he going todo? Who is going to suffer that loss ? 

Mr. Kerasores. The exhibitor suffers with him, too. 

Senator Scnorerre.t. The exhibitor doesn’t touch it yet. It is tested 
and tried and is found to be a bad picture. He may have $2 million 
in it. I don’t know the figures, but they are considerable. Not as 
considerable as the way we throw money around up here though. 
The point is, does not the producing industry as such have a legitimate 
right a the scheme of operation in this country, to expect that 
“Today, I am going to hit. Maybe I will have 5 or 10 mediocre ones 
and an, I will have two ‘lousy’ ones, and I will have to pay the bill.” 
Therefore, when he sets the price, he has to test that out. Now, do we 
want to depart from that system / 

Mr. Kerasorrs. If he sells his picture on a sliding scale and the pic 
ture grosses a lot of money at the box office he will get a high film 
rental from the picture. What the exhibitors want is when the picture 
does not do too well, to pay a lesser film rental for it. 

Senator Scuorprren. But must we not understand the other side 
of the situation? I have been on the selling side of a few things, too, 
and I have taken some raps. I have had some investments in some oil 
properties I can think of I know that we hit 5 or 6 dusters before 
we ever hit 1 that started paying off. And they only talk about the 
one that pays off. That’s great. But somebody had to do some cal- 
culating and figuring on the 4, 5 or 6 that didn’t pay off at all; the ex- 
pense was there, and we had to balance the cnehecar against the loss 
of the nonproducers. 

Now, I rather expect this industry is in somewhat the same situation 
and you have to allow latitude and leeway there. Maybe that has 
no analogy, but that is the way it looks to me. 

Mr. Kerasorrs. If a company releases 24 to 36 pictures, they will 
have flops and blockbusters, too. 

The picture I just mentioned, that won the academy award last 
night. They say it cost around $300,000 and er ‘will gross $3 
million, That takes care of maybe one that cost $2 million and only 
took in $1 million. 

Senator ScHorrper. Then the price that producer would want to 
settle on that picture, because he realized he had a good one, might 
be partly justified on the basis of the losses he had ‘taken on 4 or 5 
others down the line. 

I don’t know how far we ought to criticize those fellows for that 
under out economic system. We might straitjacket this thing. 

I just throw that out for consideration. 

Senator Humpurey. I want to enter into the record a statement 
which we have received from the Southern California Theater Own- 

s Association; and that exchange in correspondence to which Mr. 
Levy referred, the letter addressed to Mr. Myron M. Blank, from 
Mr. Al Lichtman of the Twentieth Century-Fox Co., and Mr. Blank’s 
reply to Twientieth Century-Fox Film Corp., as well as the letter I 
received from Mr. Al Lichtman dated March 15. Those will all be 
made a part of the record. 

(The letters referred to follow :) 
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EXHIBIT No, 20 


SOUTHERN CALIFORNIA THEATRE OWNERS ASSOCIATION, 
Los Angeles 7, Calif.,. March 16, 1956. 
The Honorable Senator HUnerr H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution and Fair Practices, 
Select Committee on Small Business, United States Senate, 
Senate Office Building, Washington, UL. C. 


Deak SENATOR HUMPHREY: Because of vital business arrangements that cannot 
be diverted representatives of the Southern California Theatre Owners Associa 
tion will be unable to attend the hearings to be held by the subcommittee in 
Washington March 21 and 22. We had previously advised counsel for the sub- 
committee, Mr. John J. Flynn, that conflicting dates might make it impossible 
to attend, and requested the privilege of submitting our views in writing to 
the subcommittee. Mr. Flynn informed us that this arrangement was perfectly 
agreeable to the subcommittee. We are, therefore, communicating our views 
in this letter, and request that you present this letter to the subcommittee at 
the hearing, to be read and placed in the record of the hearings. Extra copies of 
this letter are being sent to you herewith for the convenience of members of the 
committee. 

Because the subject has been covered so many times and because this sub 
committee and many of those interested in this hearing have very limited time, 
it is our intent here simply to state a pointed summary that we feel may be 
of assistance to the subcommittee in reaching recommendations for the Con 
gress, recommendations upon which the Congress may act in its effort to place 
the motion picture industry in a condition of fair competition open to all 
according to the same rules and regulations, a condition that will produce free 
and open opportunity to anyone to earn for himself a reasonable profit con 
sistent with the rights of others in the same business. 

It is well recognized that certain conditions exist in the motion picture 
exhibition business that if continued will destroy most if not all of the so-called 
small business people now engaged in that business. It is also well known, of 
course, that the Congress of the United States, through this subcommittee and 
other committees, has been seeking to determine specifically what those condi- 
tions are, and after so determining, what, as a Congress, they may do by way 
of legislation to cause those conditions to be eliminated from the business. 

It is not the purpose of the Southern California Theatre Owners Association 
to review the history of these conditions and the history of the efforts so far 
made to change them. This subcommittee is fully cognizant of that history in 
both its phases. But it is our purpose to attempt to pinpoint the conditions 
that presently exist, that presently threaten to destroy, and if continued, will 
destroy all the small businesses in that industry. After such destruction there 
will be left to share the fruits of that industry only the giants of production and 
their theater exhibition offspring. 

The legal separation from their parent organizations appears to have left a 
mutuality of interest that still presents in many areas a substantial barrier 
to the independent competing exhibitor. 


I. ADMISSION PRICES SHOULD NOT BE CONTROLLED BY PRODUCER OK DISTRIBUTOR 


This, at first glance, obviously is merely a restatement of a principle long 
recognized as basic in the economy of this country, a principle clearly and 
unequivocally restated by the Supreme Court of the United States in the leading 
ease affecting this very industry. It is a principle in the enforcement of which 
the Department of Justice has announced full dedication. Even the producers 
and distributors do not fail to emphasize their recognition of this principle. 
They tell the exhibitor they do not control his admission price; they only want 
to know what it will be, or what he intends it to be. The exhibitor knows, and 
they want him to know, and they tell him that they will formulate their sales 
policy, so far as he is concerned, accordingly. 

This subtle control of admission prices is exercised effectively, no matter how 
euphemistically it may be described by the Department of Justice. The various 
consent decrees, it may be recalled, enjoined the “granting of any license in 
which minimum prices for admission to a theater are fixed by the parties, either 
in writing or through a committee, or through arbitration, or upon the hap- 
pening of any event or in any manner or by any means.” 
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II. IF BIDDING IS TO BE USED AS SUBSTITUTE FOR NEGOTIATION, BIDDING SHOULD BE 
MADE ACCORDING TO CLEAR AND DEFINITE SPECIFICATIONS REQUESTED BY THE 
DISTRIBUTOR IN WRITING AND THE SUCCESSFUL BID SHOULD BE DISCLOSED, UNLESS 
THE BIDS HAVE BEEN REJECTED 


Bidding as now used in many cases has merely been a device for the distributor 
to raise the licensing terms to an abnormal degree, or as a means for the dis- 
tributor to escape detection in unreasonably favoring one competitor over an- 
other for reasons extraneous to the particular situation. If bidding were ac- 
cording to clear and definite specifications requested by the distributor in writ- 
ing, and if there should be frank disclosure of the successful bid, the exhibitor 
could reasonably be assured that bidding was being used in good faith. 


Hil. THEATER OWNING COMPANIES SHOULD BE ALLOWED TO ENGAGE IN PICTURE PRO- 
DUCTION, PROVIDING THERE IS NO CROSS LICENSING, AND THEIR FAVORING THEIR 
OWN THEATERS SHOULD BE LIMITED TO THEIR PRESENT THEATERS 


The greatest problem of motion-picture exhibitors today is the abnormally 
high cost of film brought about through the contraction of supply. Whether 
this contraction has been brought about by covert and conspiratorial action 
among producers and distributors, or is the result of the recognition of these 
persons independently of a simple principle of economics that the contraction 
of supply greatly below the demand gives an automatic control to the suppliers, 
is beside the point. The fact is that contraction has taken place, and the de- 
sired result has, fortuitously, or otherwise, been achieved. One way of breaking 
this control and attempting to restore to some closer balance the supply and the 
demand, is, of course, to encourage others to enter production. : 

The natural self-interest of the theater-owning companies for survival will 
cause them to add to the supply to a great extent, and such increase in supply 
cannot but help the small-business man in this industry, provided that such 
entry into production is subject to certain reasonable limitations, lest there be 
but a rebirth of cross licensing, with its consequent strangulation of all 
competition, and the division of the market among the favored few. And the 
large exhibitor companies should not be permitted to use the opportunity to 
engage in production to foster an unreasonable growth in the number of their 
theaters. Such combination of production facilities and exhibition outlets would 
be bound to result in the same power to monopolize and restrain that the 
Government sought to eliminate by divorcement. 


IV. ARBITRATION IS NOT OBJECTIONABLE PROVIDED, IT 1S AVAILABLE TO THOSE WHO 
WISH IT, IS NOT FORCED UPON THOSE WHO DO NOT, AND IS NOT MERELY A RUSE 
TO LULL INTO BELIEF THAT THE UNDERLYING IMPROPER, UNFAIR, AND OFTEN 
ILLEGAL PRACTICES IN THE INDUSTRY ARE SUBJECT TO CORRECTION THROUGH 
SUCH MEANS 


No clear-thinking, fair-minded American businessman objects to arbitration 
in principle any more than he would object to the concept of liberty as a matter 
of principle. But he well knows that either may be used as a diversion by 
those who would serve another purpose, mouthing the principle but failing to 
follow through in practice. So it is with the proposed arbitration system for 
the motion-picture industry. In it there is some good, but it is being used to 
secure judicial recognition of a prerelease practice that should be condemned 
as the granting of an indirect unreasonable clearance. But, more insidiously, 
it is being offered as a solution of the industry’s problems; when in fact, it can 
have little influence to affect the unreasonable control of the market and the 
subtle but effective control of the admission price. 


Vv. A FAIR TRADE PRACTICES COMMISSION SHOULD BE ESTABLISHED TO EVOLVE AND 
ADOPT AND THEN TO ADMINISTER RULES OF FAIR TRADE IN THIS INDUSTRY 


It is our belief that no real condition of competition in the motion-picture 
industry will ever exist if that industry is to have the making of its rules of 
competition left to the whim and caprice of the most powerful in that industry. 
It is almost trite to repeat a simple principle of human relations that the strong 
and powerful feel no substantial impulsion to protect the small and relatively 
weak competitors. It may easily be conceded that the multiplicity of suits by the 
Department of Justice against the large film companies and the hundreds of 
complainants in private antitrust suits prove without question that some control 
of the industry by a legal agency is required. 
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It ie no criticism of the Department of Justice that it should not be considered 
the proper agency to administer permanent control over the motion-picture 
industry or, for that matter, over any American business. It is an agency 
whose function primarily is enforcement of the criminal law and of the law that 
in its nature is similar to criminal law, such as the antitrust laws. 

The personnel of the Department of Justice properly is devoted to its primary 
function of enforcing law. The administration by such an enforcement agency 
of an American industry and the formulation of rules for the operation of that 
industry can have but little real benefit to the day-to-day operation of that 
business. It is simply that while a prosecutor is of great assistance in appre- 
hending law violators and in making sure that the violation of the penal law does 
not go unpunished under the American system of law, it has never been con- 
sidered desirable to merge the function of prosecutor with that of the adminis- 
trator, or administrative agency, that acts in a quasi-judicial function. 

Therefore, we recommend to the subcommittee for the consideration of the 
Congress the creation of a fair-trade-practices commission authorized and em 
powered to evolve and adopt rules of fair competition, after proper hearing, and 
then to administer the enforcement of those rules of fair competition. Such a 
commission backed by the scope of experience that it will develop, specialized 
and trained both to hear and consider the needs of the industry, can act 
promptly and fairly in relation to that industry, and will restore and assure in 
the motion-picture industry equal opportunity to all to compete under the 
American system of rules and regulations openly arrived at, openly administered, 
and applicable to all without discrimination. 

Very sincerely yours, 
Harry C. ARTHUR, Jr., 
Chairman of the Board, Southern California Theater Owners Association. 


ExHrsit No. 21 


TWENTIETH CENTURY-Fox Frum Corp., 


New York, N. Y., March 15, 1956. 


Hon. Hvusert H. HUMPHREY, 
Chairman, Subcommittee on Distribution and Fair Trade Practices, 
Senate Select Committce on Small Business, 
Washington, D. C. 


DEAR SENATOR HUMPHREY: We had hoped that, prior to the opening of your 
committee’s hearings originally scheduled for February 2, 1956, you would have 
before you an exhibitor-distributor agreement on a plan for arbitration and 
conciliation in the motion-picture industry. 

We believed that this arbitration plan would be of special interest to the 
committee in the light of its announcement that the committee’s hearings would 
review what progress had been made toward fulfilling the recommendations 
contained in its report 835, of August 3, 1953," and report 1092,” of March 25, 
1954. You wili recall that one of these recommendations was that renewed 
efforts be made toward working out an arbitration agreement between exhibitors 
and distributors, as the best method of solving the complex problems that con- 
tinually arise in the motion-picture industry. 

We want you to know that negotiations and conferences to work out an agree- 
ment went on constantly since the committee reports were filed. A joint com- 
mittee, representing exhibitors and distributors, sat hundreds of hours in patient 
and sincere effort to arrive at a mutually acceptable plan. 

Unfortunately, these negotiations between ourselves and exhibitor organiza- 
tions on arbitration machinery did not include the representatives of the Allied 
States group, who refused even to discuss arbitration unless there was prior 
agreement that film rentals would be included as an arbitrable subject. 

Our own view, expressed at the last motion-picture hearings of your committee 
and later endorsed by the committee’s unequivocal statement in its report, was 
that film rentals are not properly a subject of arbitration. The committee, in 
this connection, said: @ 


Problems of Independent Motion-Picture Exhibitors, 83d Cong., 1st sess. 


uae of the Senate Select Committee on Small Business, 83d Cong., 2d sess. 
Ls p. 27. 
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“This committee does not believe that film rentals should be the subject of 
arbitration. The distributor of a motion picture is entitled to receive the best 
possible price for his product and the exhibitor cannot dictate the price he will 
pay. It is evident that exhibitors would never agree to make whole a producer 
or distributor who lost money on a picture. Conversely, neither should a dis- 
tributor be required to insure a profit to every exhibitor.” 

While we were disappointed with the attitude of Allied States’ spokesman, 
we hoped that if a plan of arbitration and conciliation were arrived at, exhibitors 
throughout the country, without regard to affiliation, would avail themselves of it. 

However, the recognition by TOA and other exhibitor groups of the conclu- 
sion that film rentals were not an appropriate subject of arbitration made it 
possible to go forward with the negotiations of the exhibitor-distributor eom. 
mittee in working out the plan finally approved. 

The joint efforts of exhibitors and ourselves culminated last fall in the ap- 
proval of a draft of a conciliation and arbitration agreement by the negotiators 
on behalf of exhibition and distribution. 

The board of directors of the Theatre Owners of America approved this plan 
at their annual convention in October 1955. The distributing companies ap- 
proved the plan shortly thereafter. Finally, early in January, representatives 
of the Theatre Owners of America were prepared to join with representatives 
of the distributors in submitting the agreed-upon draft to the Attorney Gen- 
eral for his consent, as a first step toward implementation of the program. 

In the middle of January representatives of TOA expressed a desire to with- 
hold submission of the plan to the Attorney General until after the start of the 
hearings of the Senate Small Business Committee. Subsequently, as you know, 
the TOA withdrew its approval of the plan temporarily. 

We believe the committee will want to have this background of what has taken 
place with respect to what we consider one of its most important recommenda- 
tions; namely, the establishment of arbitration in the motion-picture industry. 
Meanwhile, so that the committee may see the plan in its entirety, we are enclos- 
ing copies of the proposed agreement for the committee’s information. 

Sincerely yours, 
AL LICHTMAN, 
Chairman, Twentieth Century-For Film Corp., 
ABE MONTAGUE, 
Columbia Pictures Corp., 
CHARLES REAGAN, 
Loew’s Inc., 
Distributors Negotiating Committee on Arbitration. 





Exnursit No. 21 (A) 


DRAFT OF VOLUNTARY ARBITRATION AGREEMENT FOR THB 
MOTION PICTURE INDUSTRY 


VOLUNTARY ARBITRATION AGREEMENT, INCLUDING THE RULES AND PROCEDURE 
UNDER WHICH THE ARBITRATION SYSTEM SHALL OPERATE 


This Agreement was entered into on the date shown in the concluding para- 
graph by and among the defendant distributors in the case of United States v. 
Paramount Pictures, inc., et al. and certain nondefendant motion picture dis- 
tributors (parties of the first part) and certain associations of motion picture 
exhibitors (parties of the second part) for the purpose of establishing and 
maintaining a voluntary system of arbitration to serve as an expeditious and 
inexpensive means of settling controversies of the kind hereinafter specifically 
described between motion picture distributors and exhibitors. 

This agreement shall not become effective unless or until it is consented to 
by the Attorney General of the United States. 


ARTICLE I. AVAILABILITY OF ARBITRATION 


A system of Regional Arbitration Tribunals (and a National Appeals Board) 
as hereinafter more particularly described shall be organized, maintained, and 
operated by the joint action of the motion picture distributors and motion pic- 
ture exhibitor organizations signing this Agreement. 
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The work of organizing the system shall be completed within three mouths after 
the entry of an order by the United States District Court approving the Voluntary 
Arbitration Agreement. The system shall remain in operation for a test period 
of twelve mouths beginning on the day that the National Administrative Com- 
mittee shall proclaim that the Regional Tribunals (and the National Appeals 
Board) are open and ready to function. 

The Regional Arbitration Tribunals shall hear and determine complaints of 
the kind described in Article II when any such eomplaint is filed by a qualified 
exhibitor against any distributor* that is a party to this Agreement; and any 
other distributor* or qualified exhibitor* may intervene in the proceeding as 
an additional respondent* upon a showing that its business or property may be 
affected by the award.’ 

A’ qualified exhibitor” is a person, firm, or corporation who has a theatre or 
theatres which may be affected by the award and which, at the times he files his 
complaint or seeks to intervene (a) he is actually operating, or (b) is temporarily 
closed, or (c) is a new theatre about to open. 

The Regional Arbitration Tribunals (and the National Appeals Board) shall 
have only the powers and shall perform only the duties granted to or imposed 
upon them by this Agreement and the rules and procedure herein prescribed, 
and in rendering decisions and making awards, they shall comply strictly with 
this Agreement and said rules and procedure. 

if, at the end of the twelve months’ test period, this Agreement is not renewed, 
the arbitration system herein provided for shall nevertheless continue in effect 
and the obligations of the parties hereto shall’continue until all arbitration pro- 
ceedings instituted prior to the expiration of the test period have been finally 
disposed of, but in no event longer than three months after the expiration of the 
said twelve months’ test period provided for herein. Any complaint filed prior 
to the expiration date of the test period may proceed to hearing during three 
months following the expiration of the test period. Any complaint in which there 
is no award in the Regional Arbitration Tribunal prior to the expiration of three 
months after the expiration of the test period, shall be dismissed without 
prejudice in the same manner as though the complaint had never been filed. All 
appeals to be heard by the National Appeals Board, whether pending at the 
expiration of the test period or arising from awards made during the three 
months’ period after the expiration of the test period as above provided, shall 
continue to be heard until all such appeals have been heard and determined by 
the National Appeals Board. It is of course understood and agreed that no new 
proceedings nor proceedings for a modification of an award upon the ground 
of changed conditions shall be instituted after the expiration of the test period. 
The provisions of all arbitration awards and judgments entered thereon, except 
those denying or awarding damages and judgments entered thereon which are 
unsatisfied, shall terminate and cease to be effective and binding on a date 
twelve months (hereinafter called the final date) after the expiration of the 
test period. Such termination shall be without prejudice to the rights of any 
party to prosecute at law or in equity any claim for violations of an award 
occurring prior to the final date or to prosecute at law or in equity any claim 
for relief in regard to the subject of the award predicated upon changed conditions 
arising during the period between the expiration of the text period and the final 
date. The rights of any such party shall, however, be subject to the provisions 
of subdivision (c) Section 7 of Article V hereof. 

Except as otherwise specifically provided in this Agreement, the burden of 
proof with respect to the complaint and the damages thereunder shall be upon 
the complainant exhibitor. 


2 Whenever the word “distributor,” “exhibitor,” or “respondent” is followed by an 
asterisk, the singular shall include the plural if consistent with the context. 

Unless otherwise stated, the word “distributor,” when used to designate a respondent, 
Mav include not only a distributor defendant but any distributor signing this Axreement. 

Whenever the term “respondent*” is used hereinafter, it shall be understood to include 
the distributor* complained against, and any intervening distributor* or exhibitor*, 
depending upon the context. 
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ARTICLE Il. Scope or ARBITRATION 


SECTION 1 —CLEARANCE 


Controversies arising upon the complaint of an exhibitor that at the time of the 
filing of the complaint 

(A) clearance is being granted by the distributor* against complaint’s 
theatre and in favor of a theatre or theatres not in substantial competition 
with complainant’s theatre; or that 

(B) clearance is being granted by the distributor* against the complain- 
ant’s theatre and in favor of a theatre or theatres in substantial competition 
therewith in excess of what is reasonably necessary to protect the licensed 
competitor theatre on the run or runs granted to it 

shall be subject to arbitration. 

Claims in respect of clearance arising after the inauguration of this arbitra- 
tion system shall be evidenced by a written request for a change in clearance, 
or the elimination thereof, addressed to the distributor’s home office or exchange 
and such requests for a change in or an elimiantion of clearance will be deemed 
to have been refused 

(a) when the exhibitor has received a written refusal; or 

(b) if not granted within twenty-one days after receipt by the distributor 
of such request. 

Clearance, as used in this Agreement, means the period of time stipulated in 
license contracts between runs of the same feature within a particular area or in 
specified theatres. Clearance, reasonable as to time and area, is essential, in the 
distribution and exhibition of motion pictures, and arbitrators in deciding clear- 
ance complaints shall give effect to this principle. 

In any proceeding under this section the burden of sustaining the reasonableness 
of the clearance complained of shall be upon the distributor who granted the 
clearance. 

In determining whether any clearance complained of is reasonable, the arbitra- 
tors shall take into consideration the following factors, according to them the 
importance and weight to which each is entitled, regardless of the order in 
which they are listed— 

(i) The admission prices of the theatres involved as set by the exhibitor*; 

(ii) The character and location of the theatres involved including the 
size, type of entertainment, appointments, transit facilities, etc; 

(iii) The policy of operation of the theatres involved, such as the show- 
ing of double features, gift nights, giveaways, premiums, cut-rate tickets, 
lotteries, etc.; 

(iv) The rental terms and license fees paid by the theatres involved and 
the revenues derived by the distributor* from such theatres; 

(v) The extent to which the theatres involved compete with each other 
for patronage; 

(vi) The fact that a theatre involved is affiliated with a circuit of theatres 
shall be disregarded; 

(vii) All other business considerations 

The power of the arbitrators in deciding any such controversy shall be as 
follows : 

(a) If the arbitrators find in favor of the distributor*, they shall make an 
award dismissing the complaint: 

(b) If the arbitrators find in favor of the complainant under subdivision 
A of this Section that the theatres involved are not in substantial competi- 
tion, they shall make an award directing the distributor* to cease and 
desist from granting clearance between them; if the arbitrators find in 
favor of the complainant under sub-division B of this Section, they shall 
make an award fixing the maximum clearance between the theatres involved 
which may thereafter be granted by the distributor* ; 

(c) If the complainant asked for damages and the arbitrators find in his 
favor, they may also award him damages from the date of a demand for a 
change of clearance complained of but only for the period of time during 
which the clearance complained of was in force, and subject to the provisions 
of Article ITI. 

Any distributor, the complaining exhibitor or any intervening exhibitor affected 
by such an award may institute a further arbitration proceeding for a modifica- 
tion thereof upon the ground that, since the making of the award, conditions 
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with respect to the theatres involved therein have so changed as to warrant 
modification. In the event that the arbitrators find there has been such a change, 
they shall make a new award fixing the maximum clearance, if any, which may 
be granted thereafter between the theatres involved, but no damages shal! be 
awarded. The burden of providing such change shall be upon the party asserting 
it. A proceeding to modify an award upon the ground of changed conditions 
shall follow the rules of practice and procedure prescribed in Article V. 


SECTION 2—RUNS 


Controversies arising upon the complaint of an exhibitor that, either prior to 
or after the inauguration of this arbitration system, the distributor* has, after 
request, refused, otherwise than on the merits, to afford the complainant a fair 
opportunity to license feature motion pictures for exhibition in this theatre 
on a desired run equal to the opportunity afforded by the distributor* to another 
exhibitor who then is exhibiting pictures of the distributor* on said run in a 
competing theatre, shall be subject to arbitration. 

A claim involving an alleged refusal to afford such opportunity to license that 
occurred subsequent to the inauguration of this arbitration system shall be evi- 
denced by a written’ request addressed to the distributor’s* home office or 
exchange, and such request will be deemed to have been refused (a) when the 
exhibitor has received a written refusal or (b) if not granted within 21 days after 
the receipt by the distributor* of such request. 

It is recognized that the licensing of feature pictures by run is essential 
in the distribution and exhibition of motion pictures, and arbitrators in deciding 
run complaints shall give effect to this principle. Runs means the successive 
exhibitions of motion pictures in a given area, first run being the first exhibition 
in that area, second run being the next subsequent exhibition therein, and so on. 

In determining whether the exhibitor’s complaint is established by the evidence, 
the arbitrators shall take into consideration, among other things, the following 
factors and accord to them the importance and weight to which each is entitled, 
regardless of the order in which they are listed— 

(i) The admission prices of the theatres as set by the exhibitor* ; 

(ii) The character and location of the theatres involved, including the size, 
type of entertainment, appointments, transit facilities, etc. ; 

(iii) The policy of operation of the theatres involved, such as the showing 
of double features, gift nights, give aways, premiums, cut-rate tickets, lot- 
teries, etc. ; 

(iv) The capacity of each theatre for producing revenue for the dis- 
tributor* ; 

(v) The character and extent of the area and population each theatre 
serves ; 

(vi) The competitive condition in the are in which the theatres are located; 

(vii) The character, financial responsibility, and ability of the exhibitor 
operating each theatre, and his reputation generally in the industry and in 
the community ; 

‘viii) The policy under which each of the theatres has been cperated and 
the policy under which the complainant proposes to operate his said theatre 
if he obtnins the run requested ; 

(ix) Ail other business considerations. 

The power of the arbitrators in deciding any such controversy shall be as 
follows: 

(a) If the arbitrators find in favor of the distributor* they shall make an 
award dismissing the complaint ; 

(b) If the arbitrators tind in favor of the complainant exhibitor, they shall 
make an award directing that the respondent distributor*® in good faith afford 
the complainant an opportunity to license feature pictures for exhibition in 
his theatre on the desired run, equal to the opportunity afforded the exhibitor 
operating a competing theatre to whom the pictures of such distributor are 
then being licensed on such run ; 

(c) If the complainant asked for damages and the arbitrators find in his 
favor, they may also award him damages but only for the period of time dur- 


2 Wherever in this Agreement, except in Articles V and VI, notice or communication by 
a distributor or an exhibitor is required to be, or may be, made in writing, it may (except 
where the context indicates otherwise) be by telegram. 
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ing which he was denied such opportunity to license the pictures, and subject 
to the provisions of Article III. 

Any distributor, the complaining exhibitor or any intervening exhibitor affected 
by such an award may institute a further arbitration proceeding for a moditica- 
tion thereof upon the ground that, since the making of the award, conditions with 
respect to the theatres involved therein have so changed as to warrant modifica- 
tion. In the event that the arbitrators find there has been such a change they 
shall make a new award in regard to the run in question to take effect thereafter, 
but no damages shall be awarded. The burden of proving such change shall be 
upon the party asserting it. Proceedings to modify an award upon the ground of 
changed conditions shall follow the rules of practice and procedure prescribed in 
Article V. 

SECTION 3—COMPETITIVE BIDDING 


Controversies arising upon the complaint of an exhibitor that, subsequent to 
the inauguration of the arbitration system— 

(A) A distributor, in licensing feature motion pictures by means of com- 
petitive bidding, licensed to another exhibitor operating a theatre in sub- 
stantial competition with complainant’s theatre a feature or features, on 
which complainant also made an offer or offers, which license to such other 
exhibitor was made otherwise than—theatre by theatre, solely upon the 
merits and without discrimination in favor of such competing theatre; or, 

(B) A distributor has instituted competitive bidding in any competitive 
area or situation except. 

(i) upon the written request of one or more of the exhibitors in any 
such area or situation; or, 

(ii) upon the written request of an exhibitor in any area or situation 
for a run of a picture or pictures which the distributor is proposing to 
license on such run to another exhibitor or exhibitors in such area or 
situation; or, 

(iii) to comply with the judgment, decree or order of a court of com- 
petent jurisdiction; or, 

(iv in good faith to protect itself where it has reasonable grounds to 
believe that there is collusion among exhibitors in such area or situation 
in the licensing of its pictures; or, 

(C) A distributor has breached any of the following rules in conducting 
competitive bidding: 

(i) The invitation for an exhibitor to submit an offer for the picture 
or pictures described in the invitation shall specify a closing date for 
bids (hereinafter called the closing date) which shall be not less than 
ten days after the mailing of the invitation, and only offers or revised 
offers submitted in pursuance of such invitation, received on or before 
the closing date, shall be considered ; 

If prior to the closing date for bids, a distributor has not afforded an 
opportunity to the exhibitor to view, at a trade show or other screening, 
the picture or pictures referred to in the invitation to bid, then the 
distributor, at the exhibitor’s written request, shall afford the exhibitor 
an opporunity to view such picture or pictures in the exchange city of 
the distributor. 

(ii) Any exhibitor submitting an offer for any designated picture or 
pictures, in response to an invitation by the distributor, may request in 
writing (but under separate cover) at the time he submits his offer, 
that the successful offer for such picture or pictures shall be revealed 
to the exhibitor making such request and the distributor agrees to do 
so at the exchange office serving the theatre for which such exhibitor 
submitted said offer, within 14 days after there has been an award of 
the picture or pictures by the distributor, and at no other time. 

(iii) Nothing contained in this Section shall be deemed to compel the 
distributor to accept an offer which it considers to be inadequate and the 
distributor may reject all offers; when, however, all offers are rejected 
the notice of rejection shall state the reason therefor and in such case 
the feature motion picture shall be made available in accordance with 
the provisions of this subdivision C to exhibitors, including those who 
submitted offers in the first instance, for a new offer: provided, however, 
if there be only one offer submitted, and that one offer is rejected, the 
distributor may, at its option, in lieu of the foregoing, negoitate with and 
license the motion picture to the exhibitor who submitted said offer. 

(iv) Only offers in writing can be considered ; 
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(v) The distributor shall within 14 days after the closing date, if 
any offers have been submitted on or before the closing date, announce 
acceptance to the maker of the accepted offer or announce to all bidders 
rejection of all offers; 

(vi) If the new offers are also rejected, the distributor may thereafter, 
at its option, negotiate with the exhibitor making the best offer and 
license the motion picture to such exhibitor if the distributor considers 
the terms satisfactory, or may negotiate with and license the picture to 
such other exhibitor or exhibitors as the distributor may choose; 

(vii) If no offers are submitted, the distributor may license the pic- 
ture to any exhibitor it chooses upon terms acceptable to the distributor; 


shall be subject to arbitration. 

The rules and principles set forth in this Section 3 shall have application only 
in arbitration proceedings under this Section. 

Nothing contained in this Section shall be construed to prevent a distributor 
from selecting its own customers in bona fide transactions and not in violation 
of any provision of this Agreement. 

Nothing contained in this Section shall be construed to mean or intend to 
mean that a distributor may institute competitive bidding otherwise than under 
the terms and conditions as set forth in this Section. 

The power of the arbitrators in deciding any controversy under this Section 
shall be as follows: 

(a) If the arbitrators find in favor of the distributor, they shall dismiss 
the complaint; 

(b) If the complaint involved is the first to be filed by the complainant 
against the distributor under subdivision B of this Section, and the arbi- 
trators find in favor of the complainant, they shall make an award directing 
the distributor thereafter to cease and desist from competitive bidding in 
the competitive area or situation until such time as the institution of 
competitive bidding in such competitive area or situation would not violate 
the provisions of said subdivision ; 

(c) If the complaint involved is the first to be filed by the complainant 
against the distributor under subdivision A and C of this Section, and the 
arbitrators find in favor of the complainant, they shall make an award 
directing the distributor thereafter to conduct competitive bidding affecting 
the complainant in accordance with the provisions of said subdivision ; 

(d) If it shall appear that an award has been made in favor of the com- 
plainant with respect to the same theatre in a previous arbitration with the 
same distributor under the same subdivision of this Section, and the arbi- 
trators shall find in complainant's favor in the instant case, they may award 
damages under the provisions of Article III except that exemplary damages 
may be awarded only in respect of violations under subdivision A of this 
Section 3. 

If in any proceeding under this Section the arbitrators shall find that the 
competitive bidding was conducted by the distributor fairly and in accordance 
with sound business practice and that there was no purpose to discriminate 
against the complainant or to favor the exhibitor to whom the picture in question 
was licensed, they shall find in favor of the distributor: and, in the absence of 
any showing of a violation of the rules and principles, the arbitrators shall not 
attempt to substitute their judgment for that of the distributor as to which of 
the several offers was best or as to the propriety of rejecing all bids on grounds 
of inadequacy. 


SECTION 4-——CONDITIONING ONE LICENSE UPON ANOTHER 


Controversies arising upon the complaint of an exhibitor that— 

(a) the distributor in licensing a particular feature or group of features 
has directly or in any manner conditions such license upon the complainant 
exhibitor licensing one or more other features, or upon complainant licensing 
one or more short subjects, newsreels, trailers or serials (herein collectively 
called “shorts” ), or upon complainant licensing reissues, westerns or foreigns 
herein collectively called “foreigns’’) ; or 

(b) the distributor has directly or in any manner refused to license to 
complainant exhibitor a particular feature or group of features except upon 
the condition that complainant also license one or more other features, sliorts 
or foreigns shall be subject to arbitration. 
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An exhibitor shall have no right to assert any claim under (a) above unless 
he shall have mailed to the distributor, at the exchange out of which he is 
served, a notice in writing of such claim and of the grounds therefor, not 
later than 10 days after receipt by the exhibitor from the distributor of the 
license which he claims to have been so conditioned. 

An exhibitor shall have no right to assert any claim under (b) above 
unless he shall have mailed to the distributor, at the exchange out of which 
he is served, a notice in writing of such claim and of the grounds therefor, 
not later than 10 days after the day on which the distributor, as claimed 
by the exhibitor, refused to grant a license unless so conditioned. 

The power of the arbitrators in deciding any controversy under this Section 
shall be as follows: 

(i) If the arbitrators find in favor of the distributor, they shall make an 
award dismissing the complaint ; 

(ii) If the arbitrators find in favor of the complainant under (a) above, 
they may make an award cancelling the license for, or to the extent that it 
relates to, such other feature, features, shorts or foreigns; 

(iii) If the arbitrators find in favor of the complainant under (b) above, 
they may order the distributor to cease and desist from imposing such con- 
dition on such complainant exhibitor ; 

(iv) If the complainant asked for damages and the arbitrators find in his 
favor under either (a) or (b) they may also award damages under the 
provisions of Article III. 


SECTION 5-——-CONTRACT VIOLATIONS 


Controversies arising upon the complaint of an exhibitor that the distributor 
has violated the provisions of a license agreement entered into between the 
exhibitor complainant and the distributor subsequent to the inauguration of 
this system of arbitration, including the failure of the distributor to deliver to 
the exhibitor a print of each picture licensed under such agreement in time for 
exhibition on the exhibition date or dates provided in or under such licensing 
agreement, shall be subject to arbitration. 

The power of the arbitrators in deciding any such controversy shall be as 
follows: 

(a) If the arbitrators find in favor of the distributor, they shall make an 
award dismissing the complaint ; 

(b) If the arbitrators find that the distributor has violated any provision 
of such a license agreement between it and the complainant exhibitor, they 
shall make a finding to that effect, specifying the particular violations, and, 
if unperformed, shall order the distributor to perform such contract ; 

(c) If the complainant asked for damages and the arbitrators find in his 
favor, they may also award him damages under the provisions of Article III, 
except that no exemplary damages shall be awarded. 


SECTION 6. GENERAL PROVISIONS 


Two pictures designated during each twelve months following the effective 
date of this agreement by each distributor party hereto as of unusual character 
shall be excluded from the provisions of this agreement. Such pictures in nowise 
shall be subject to arbitration until such time as the same are announced by such 
distributor for general distribution. Thereafter the provisions of this agreement 
shall be applicable in respect of matters occurring in the course of such general 
distribution of the said pictures. 


ARTICLE III. DAMAGES 


Unless damages are claimed in the original complaint filed by the exhibitor, 
none shall be awarded. 

Whenever the arbitrators find that the complainant exhibitor is entitled to 
damages, they shall award such sum of money, therefore, as shall equal the actual 
loss proved to have been sustained by said exhibitor as a result of respond- 
ent’s* acts. 

If in any case in which the arbitrators award actual damages they find that 
the respondent’s* acts resulting in such damage were done with the deliberate 
purpose to injure the complainant, they may, in addition to actual damages, award 
exemplary damages not to exceed the amount of the actual damages so awarded. 
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Where any party to an arbitration proceeding wherein a demand for damages 
has been made has named an exhibitor* whose business or property may be 
affected by the award, and the exhibitor* so named does not intervene in the 
proceeding, and the complainant does not withdraw his complaint as provided 
in Section 5 of Article V, the arbitrators may proceed with the hearing; and if 
the arbitrators shall find that the exhibitor so named contributed to the act or 
acts causing damage to the plaintiff, they shall deduct from the sum of the 
damages awarded to the complainant an amount which, in their judgment, will 
cover the damages contributed to by said nonintervening exhibitor.* 

In any arbitration in which damages are claimed by the complainant exhibitor, 
any distributor respondent* may at its option assert by way of set-off to any 
damages which may be awarded against it, the amount of any liability of the 
complainant to such distributor’ for money damages for breach of contract estab- 
lished in such arbitration by said distributor,* the burden of establishing such 
liability and the amount thereof being upon the distributor* asserting the same. 

When damages are claimed by the complainant exhibitor, such claim shall be 
limited to the damages sustained during the period of two years preceding the 
filing of the complaint, or during such shorter period of time as may be provided 
by the statute of limitations of the state in which the complaint has been filed. 


ArRTIcLeE IV. THE ARBITRATION SYsTEM 
SECTION 1—-NATIONAL ADMINISTRATIVE COM MITTEE 


A National Administrative Committee shall be formed to serve as an all- 
industry agency in giving effect to this Agreement. This Committee shall be 
composed of 3 members designated by Theatre Owners of America, 1 member 
designated by Independent Theatre Owners Association, Inc. (New York), 1 
member designated by International Drive-In Theatres Association, and 3 desig- 
nated by the distributors signing this Agreement. The National Administrative 
Committee so designated may from time to time add to its membership not 
more than three representatives from any organization which hereafter becomes 
a signatory to this Agreement. The representatives designated by such organ- 
ization or organizations shall thereupon become members of the National Ad- 
ministrative Committee. 

A majority of the members of this Committee, including at least one dis- 
tributor member, shall constitute a quorum. The Committee at its first meet- 
ing shall elect from among its members a chairman who shall serve for a period 
of one year. Thereafter the chairman shall rotate among the members. Each 
exhibitor organization reserves to itself the right to designate which of its 
representatives on the Committee (if there be more than one) shall serve as 
chairman. 

The National Administrative Committee shall have power and it shall be 
its duty to organize and supervise the arbitration system. In addition, it shall 
prepare the necessary instructions, forms, records, etc., for the use and guidance 
of the Regional Tribunals, to the end that arbitration practice and procedure 
hereunder shall be uniform throughout the United States. 

Every directive, ruling or determination of the National Administrative Com- 
mittee shall require the consent of the exhibitor and distributor members of 
the Committee. All distributor members shall jointly have one vote and all 
exhibitor members shall jointly have one vote 

The term Administrator when used hereinafter will refer to the National 
Administrative Committee. 


SECTION 2—LOCAL ARBITRATION COMMITTEE 


A local Arbitration Committee subject to the supervision of the Adminis- 
trator shall be organized by the Administrator in each Film Exchange Center 
in the United States to serve as the local all-industry agency under the super- 
vision of the Administrator in giving effect to this Agreement. Each local 
Arbitration Committee shall be composed of exhibitor members chosen by the 
exhibitor members of the Administrator, and an equal number of representatives 
of the distributors chosen by the distributor members of the Administrator. 
The territory over which each local Arbitration Committee shall have authority 
and the city in which they shall be located shall be determined by the Admin- 
istrator. A majority of the members of this Committee, including at least one 
exhibitor and one distributor member, shall constitute a quorum. 
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Every directive, ruling or determination of the local Arbitration Committee 
shall require the consent of the exhibitor and distributor members of the local 
Committee. All distributor members shall jointly have one vote and all exhib- 
itor members shail jointly have one vote. 

It shall be the duty.of each local Arbitration Committee to supervise arbitration 
in its allotted territory and to compile a panel of neutral abritrators. The panel 
of neutral arbitrators in a number to be fixed by the local Arbitration Committee 
shall be compiled by it and filed with the Clerk of the Arbitration Committee in 
the city in which it shall be located. Such neutral panel shall consist of repre- 
sentative citizens from the territory served by the Exchange from which the loca! 
Arbitration Committee operates. 

Each local Arbitration Committee shall be served by a Clerk to be designated 
by the Administrator, whose duties it will be: To provide a place for the filing 
of a complaint, to arrange for the selection of arbitrators, to provide for a place 
for the arbitration hearing, to keep and preserve the Arbitration records. The 
functions of the Clerk shall be solely administrative and procedural. 


SECTION 3——-NATIONAL APPEALS BOARD 


A National Appeals Board shall be organized and established by the Adminis- 
trator to hear all appeals on damage questions, as hereinafter provided. It shall 
consist of three impartial nonindustry members unanimously agreed upon by the 
members of the National Administrative Committee at a meeting held for that 
purpose. The Administrator in like manner shall fill all vacancies occurring on 
the Appeals Board. 

The first term of office of each member of the Appeals Board shall be for 
eighteen months and thereafter the period of tenure shall be determined by the 
Administrator. 

The Administrator shall fix and provide for the compensation of members of 
the Appeals Board, and shall designate the times at which and the cities in which 
the Board shall sit. 

SECTION 4—FINANCING 


Expenses of the Arbitration system shall be paid out of a fund administered 
by the Administrator. Such fund shall be established and maintained by equal 
contributions thereto by the motion-picture distributors as a unit and the motion- 
picture exhibitor organizations, signing or becoming parties to this agreement 
as a unit. 

ARTICLE V. RULES OF PRACTICE AND PROCEDURE 


SECTION 1—INITIATION OF ARBITRATION 


An exhibitor may institute an arbitration proceeding in the Regional Tribunal 
for the area in which his affected theatre is located— 
(a) By paying to the Clerk a filing fee to be fixed by the Administrator ; 
and 
(b) By filing with the Clerk a Submission, in the form prescribed by the 
Administrator, which shall provide, in substance, that such complainant 
submits the controversy to arbitration and agrees to abide and be bound by 
and fully comply with this Agreement and with whatever final award may 
be entered in such arbitration; and 
(c) By filing with the Clerk a complaint, entered on a form prescribed by 
the Administrator, which document shall set forth in substance: the name 
and address of the complaining exhibitor; the name and address of each of 
complainant's theatres involved in the controversy; the name and address 
of each distributor against whom complaint is made; the name and address 
of every other distributor or exhibitor whose business or property com- 
plainant believes may be affected by an award in the proceeding; and a brief 
statement in clear and simple language of the claim and the relief sought; 
and 
(d) At the time of filing the complaint, the complainant shall deliver to the 
Clerk enough copies thereof to enable the Clerk to deliver one copy to each 
respondent named therein and to each other distributor or exhibitor named 
therein as liable to be affected by the award, and the Clerk shall forthwith 
make such delivery. 
Within ten days after any respondent receives from the Clerk a copy of the 
complaint, each respondent may sign and file with the Clerk the names and 
addresses of any distributors or exhibitors not named in the complaint whose 
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business or property such respondent believes will be affected by an award in 
the proceeding. The Clerk shall forthwith deliver a copy of the complaint to 
each distributor or exhibitor named in such list, calling upon the complainant for 
the additional copies needed to perform this duty. 

Any exhibitor or distributor, who believes that his business or property may 
be affected by the award, may intervene in the proceeding at any time prior to 
the appointment of the neutral arbitrator or arbitrators as a matter of right, 
and thereafter with the consent of all parties to the proceeding, and thereby 
become a party to the proceeding by filing with the Clerk a Submission as pro- 
vided for in (b) above, together with a brief statement setting forth his interest 
in the proceeding, and by paying a filing fee, as fixed by the Administrator, to the 
Clerk. The Clerk shall forthwith deliver to each other party to the proceeding 
a notice of each intervention and a copy of the brief statement accompanying 
the same. 

If prior to the selection of the arbitrators in any proceeding all the parties 
thereto, including intervenors, shall by written agreement select another Tribunal 
hereunder as a matter of preference or convenience, and shall file such agree- 
ment with the Clerk of the Tribunal of original jurisdiction, he shall at once 
forward the complete record in such proceeding to the Clerk of the Tribunal 
so selected, and the latter Tribunal shall thereby be invested with jurisdiction 
of the proceeding and shall proceed with the hearing and determination thereof, 
and any award made by it shall have the same validity as though made by the 
Tribunal in which the proceeding was initiated. 


SECTION 2—SELECTION OF ARBITRATORS 


Not less than 20 nor more than 30 days after the filing of the complaint, the 
parties to a proceeding shall notify the Clerk of their choice of arbitrators. 
Arbitrators shall be selected in the following manner: 

(a) In those instances where the only parties to the proceeding are the com- 
plainant exhibitor and the respondent distributor*, the complainant shail desig- 
nate his arbitrator, and the respondent, or respondents, including intervening 
distributors, by majority vote, shall designate an arbitrator, and the two so 
designated shall designate the neutral arbitrator. In the event that the two 
arbitrators fail to agree upon the neutral arbitrator within seven days from the 
designation of the second arbitrator, the neutral arbitrator shall be selected by 
the local Arbitration Committee from the panel of neutral arbitrators compiled 
by it. 

(b) In those instances where, in addition to the parties named in (a) above 
there are one or more exhibitor intervenors, and if such intervenor or inter- 
venors and the respondent distributors unanimously agree upon an arbitrator, 
that arbitrator shall be deemed to have been designated by the respondent dis- 
tributors and the intervenors. If the exhibitor intervenors and the respondent 
distributors fail unanimously to agree on such arbitrator within the aforesaid 
30-day period, then the proceeding shall be heard and determined by a Tribunal 
of three neutral arbitrators selected by the local Arbitration Committee from 
the panel compiled by it. 

The neutral arbitrators shall be paid for their services a sum to be fixed by the 
Administrator on a per diem basis (for each day while actually sitting in any 
proceeding), plus travel expenses. 


SECTION 3—-HEARINGS 


Hearings shall be held at any place agreed upon by the parties and the arbi 
trators; and if there be no agreement, the place of hearing shall be fixed by the 
arbitrators. 

Arbitrators will proceed with the maximum speed consistent with the adequate 
presentation and proper consideration of the cases in which they sit. They shall 
fix the time for the beginning of the hearings which shall be as soon as practicable 
after they have been appointed. They may adjourn the hearings from time to 
time with the consent of the parties or for reasons which, in their judgment, 
warrant such action. 

At least five days prior to the initial hearing in any proceeding the Clerk shall 
deliver to the parties written notice of the names of the arbitrators and of the 
time and place of such hearing. 
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SECTION 4——PROCEDURE AT HEARINGS 


Before commencing the hearing in any case the arbitrators shall take the 
oath of office in the form prescribed by the Administrator. 

Trial Counsel appearing at arbitration proceedings shall be limited to one 
attorney for the complainant and one attorney for all of the distributor respond- 
ents, and if there be an intervening exhibitor, one attorney may appeal for each 
intervening exhibitor. 

Witnesses shall testify under oath or its legal equivalent and each party shall 
have the right to examine or cross-examine all witnesses. 

Evidence shall be received only at hearings of which all parties have been 
given due notice and the arbitrators in making their awards shall consider only 
evidence so received and such inspections as they may make hereunder. 

The arbitrators shall have power to require any party to any proceeding, in- 
eluding intervenors, to produce such books, records and documents as the arbi- 
trators may determine to be necessary to a proper determination of the con- 
troversy. In lieu of producing or offering original books, records, or documents, 
any party may, with the permission of the arbitrators, produce or offer sworn 
copies thereof or sworn excerpts of the relevant or material portions thereof. The 
authenticity of any such copy or excerpt, if brought into question, shall be de- 
termined by the arbitrators. All exhibits offered in evidence shall be numbered 
and marked by the Clerk to show that they were so offered; and if received in 
evidence, they shall be marked to show that they were so received. 

The arbitrators shall rule on the relevancy and materiality of the evidence 
offered. Observance of the legal rules of evidence shall not be necessary. 

Whenever the arbitrators deem it advisable they may, upon notice to the 
parties, make an inspection of any theatre or other place or subject matter in- 
volved in the controversy. 

The arbitrators shall hear argument and receive briefs. 


SECTION 5—WITHDRAWAL AND DEFAULT 


A complainant may withdraw his arbitration proceeding at any time prior 
to the appointment of the neutral arbitrator or arbitrators without liabiliy ex- 
cept as to accumulated costs. 

If any party to an arbitration proceeding defaults by failure to comply with 
any of the provisions hereof, withdraws after the appointment of the neutral 
arbitrator or arbitrators, the proceeding nevertheless shall proceed to an award 
unless all of the other parties thereto consent in writing to a dismissal. 


SECTION 6—STENOGRAPHIC RECORD 


If the complaint does not ask for damages, and a stenographic record is re- 
quested by any party, the Clerk shall make the necessary arrangements for the 
recording of the testimony, the cost thereof to be borne by the party making 
such request; but the parties may be agreement share such cost. 

Unless the parties respectively waive their rights to appeal, such record shall 
be made in any case in which the compaint asks for damages. It is essential 
for the record on appeal! (Article VI, Section 3). The cost thereof shall be borne 
as assessed by the arbitrators pursuant to subdivision (a) of this Section. 


SECTION 7—-AWARDS 


(a) Form of the award and memorandum of decision.—The arbitrators shall 
make their award in writing which shall be in the language of the particular 
Section under which the arbitration takes place and not otherwise; and the 
awards shall be signed by them and acknowledged before a notary public or 
other officer authorized to administer oaths. 

The concurrence of two of the three arbitrators shall be essential to a valid 
award. 

The arbitrators in the award may assess the costs (excluding Counsel fees) 
of the proceeding against the losing party or they may apportion such costs 
among the parties in such manner as they deem just. 

If the award includes damages or a denial of damages, they shall set forth 
in the memorandum the theory upon which and the period of time for which 
such damages were allowed, computed, or denied. 
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(b) Time for making award, etc.—The award shall be filed by the arbitrators 
with the Clerk not later than 28 days after the close of the hearings or after the 
date fixed by the arbitrators for oral argument or the filing of briefs, whichever 
is later. By written consent of all parties to the arbitration, the time for fling 
the award may be extended. 

The Clerk shall deliver a copy of the award to each party to the proceeding. 

At any time within ten days after the award has been filed or within thirty 
days with the consent of the parties, the arbitrators may reopen the proceeding 
for the purpose of correcting inadvertent errors in the award. A _ corrected 
award shall be in the same form as the orginal award and shal! be filed with the 
Clerk and delivered to the parties in the same manner as the original award 

(c) Finality of award.—An award shall become effective and binding upon the 
parties on the date but not earlier than ten days after filing, specified therein 
and shall remain effective unless reopened, as provided in the preceding paragraph, 
subject, however, to the provisions of next to the last paragraph of Article I, 
or if there be an appeal from the part of the award relating to damages, al! parts 
of the award, subject as aforesaid, shall remain in effect except those relating 
to damages. If an award includes an award of damages, the part of the award 
relating to damages shall be stayed automatically pending the appeal and until ten 
days after the decision on appeal is filed with the Clerk of the Regional Tribunal. 

A final arbitration award hereunder shall bar the complainant and any inter- 
vening exhibitor from initiating any arbitration or legislation against the respond- 
ent distributor* or against any intervening distributor* based on claims aris- 
ing out of the act or acts of such distributor* or intervening distributor*, which 
act or acts could have been or were the basis of the complaint and shal! release 
the respondent distributor* and each intervening distributor* and each inter- 
vening exhibitor* from any and all claims antedating the period for which a 
recovery of damages may be had under this Agreement. A final arbitration 
award based upon a claim under Article II, Section 1 or Section 2, or both, shall 
release the respondent distributor,* each intervening distributor,* and each 
intervening exhibitor* from any and all claims based upon run or clearance or 
both which antedate the period involved in the complaint upon which such final 
award was made. Failure of a complainant to claim damages in his complaint 
shall be a full and complete waiver and release of any and all claims for damages 
which he might have made. 

(d) Allocation of damages.—If the award contains a provision that the re- 
spondents shall pay damages, and if such damages are not paid within twenty 
days from the date on which the award was filed, any party to the proceeding 
may apply to the neutral arbitrator or arbitrators to allocate the damages, already 
awarded, among the several respondents in the proportion in which the neutral 
arbitrator or arbitrators shall find the respondents have contributed to the total 
damage awarded. Such allocation shall be made by the neutral arbitrator or 
arbitrators within five days after such application, after a hearing at which each 
of the respondents may be represented by counsel, and the damages so allocated 
shall be paid respectively by each respondent within three days after receiving 
notice of such allocation or, in the event of an appeal, upon the date when the 
award with respect to damages becomes final. If, upon appeal, an award of 
damages is affirmed or modified, the final award shall be allocated among the 
several respondents in the same proportion as determined by the neutral arbi 
trator or arbitrators as to the original award. 


ARTICLE VI. APPEALS 


SECTION 1—RIGHT OF APPEAL 


Where there has been an award in favor of the complainant exhibitor, any 
party to the arbitration proceeding affected thereby may appeal to the National 
Appeals Board from such part of the award as awards or denies damages. No 
other part of the award may be appealed by the parties or reviewed by the 
Appeals Board. 


SECTION 2—NOTICE OF APPEAL 


Any party desiring to appeal from such part of the award as awards or de- 
nies damages may do so by filing a Notice of Appeal with, and paying a filing 
fee as fixed by the Administrator to, the Clerk of the Regional Tribunal, not 
later than twenty days after the date on which the award or the corrected award 
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was filed. The Clerk shall thereupon deliver a copy of the Notice of Appeal, 
with the date of filing endorsed thereon, to each party to the proceeding and to 
the Appeals Board. 

Within ten days after filing the Notice of Appeal the party or parties taking 
the appeal shall file'with the said Clerk three copies of the transcript of the 
stenographic record of the hearing. 


SECTION 3—-RECORD ON APPEAL 


Upon receipt of three copies of the transcript filed by the party or parties 
taking the appeal, the said Clerk shall forthwith prepare the appeal record 
which shall consist of the following: 

(a) The Submission and Complaint. 

(b) Submissions and Statements of intervenors. 

(ec) Notice of appointment and signed acceptances of the arbitrators. 

(d) Clerk's record of hearing. 

(e) Three copies of the transcript of the stenographic record of the hearing. 

(f) Exhibits received in evidence and exhibits offered but not rereceived in 
evidence, except such as may be omitted by agreement of the parties. 

(g) The award and memorandum of decision. 

The Clerk then transmits the appeal record to the Appeals Board. 


SECTION 4—-PROCEEDINGS ON APPEAL 


Within thirty days after the filing of the Notice of Appeal, each party shall de- 
liver a copy of his brief or written statement of his position on the appeal to 
every other party and shall file six copies of such brief or statement with the 
Appeals Board together with a statement that copies thereof have been delivered 
to the parties. 

Within forty-five days after the filing of the Notice of Appeal, each party shall 
deliver a copy of any answering brief or statement to each other party and file 
six copies thereof with the Appeals Board together with a statement showing 
that copies have been delivered to the parties. 

Within thirty-five days after the filing of the Notice of Appeal, any party may 
apply to the Appeals Board for permission to present oral argument, stating the 
reasons therefor. Notice of such application shall be delivered by the Appeals 
Board to all other parties, who may file with the Appeals Board written objections 
thereto, if any, within five days thereafter. 

Ift he Appeals Board grants oral argument, it shall deliver to the parties notice 
in writing of the time and place of such argument, at least ten days in advance 
of the date fixed therefor. 

On appeal, all parties may be represented by counsel. 


SECTION 5—DECISION ON APPEAL 


(a) The powers of the Appeals Board with respect to the award appealed from 
shall be limited to 
(i) affirming the part of the award which awards or denies damages, or 
(ii) increasing or decreasing the amount of damages awarded, or fixing the 
amount of damages if the award appealed from denied damages, or 
(iii) reversing the part of the award which awards damages and dismissing 
the complaint therefor. 

The Appeals Board shall base its decision solely upon the record certified to it. 

An award of damages shall not be reversed solely upon the record certified to it. 
erroneous theory if it can be sustained on any valid theory. 

(b) The Appeals Board shall make their decision in writing, and it shall be 
signed by them and acknowledged before a notary public or other officer author- 
ized to administer oath. 

The concurrence of two of the three members of the Appeals Board shall be 
essential to a valid decision. 

The Appeals Board may assess the costs (excluding counsel fees) of the appeal 
against the losing party or they may apportion such costs among the parties in 
such manner as they deem just. 

The Appeals Board shall file with the decision a memorandum setting forth 
their reasons therefor. 

(c) The decision shall be filed by the Appeals Board not later than twenty- 
one days after the filing of the final briefs or after the date of the oral argument, 
whichever is later. 
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(d) The decision and memorandum shall be filed with the records of the Ap 
peals Board, which shall forthwith file a copy thereof with the Clerk of the Re- 
gional Tribunal concerned and shall forthwith deliver a copy thereof to each of 
the parties. The Clerk of the Regional Tribunal shall forthwith notify each of 
the parties of the date of filing with him. 

(e) At any time within thirty days after the decision has been filed or within 
forty-five days with the consent of the parties, the Appeals Board may re-open the 
appeal for the purpose of correcting inadvertent errors in the decision. A cor- 
rected decision shall be in the same form as the original decision and shall be 
filed with the records of the Appeals Board and delivered to the Clerk of the 
Regional Tribunal and to the parties in the same manner as the original decision. 

(f) The decision or the corrected decision of the Appeals Board shall be- 
come the final award with respect to damages and shall become binding on the 
parties ten days after it is filed with the Clerk of the Regional Tribunal. 


SECTION 6-——-EXTENSION OF TIME 


The Appeals Board may, upon consent of all parties or for good cause shown 
by any party, extend the time within which to file the record on appeal or briefs 
in any proceeding on appeal. 


ArTICLE VII. CONCILIATION 


Section 1.—Controversies which an exhibitor has not been able to settle with a 
particular distributor, arising on the merits out of the relationship between such 
exhibitor and distributor, including controversies which are subject to arbitra- 
tion under this agreement, shall, if the exhibitor so desires, be submitted to 
conciliation in an endeavor to dispose of such controversies amicably, informally 
and quickly. 

Section 2.—Conciliation shall be conducted as follows: 

(a) An exhibitor desiring a meeting for the purpose of conciliation shall send 
to the Branch Manager of the distributor at the Exchange for the area in which 
the exhibitor’s theatre is located, a written request for such a meeting, and shall 
state in such request the controversy or controversies with such distributor to 
be conciliated, and may name therein not more than one other person, who will 
accompany him and assist in the efforts to conciliation. The meeting shall take 
place in the Exchange between the exhibitor, (his associate if named), and the 
Branch Manager and not more than one other person with the Branch Manager, 
on the first Monday or Friday, as specified by the distributor in advance, fol- 
lowing the lapse of seven days after the receipt of such request. 

(b) If the controversy or controversies are not disposed of at the conciliation 
meeting with the Branch Manager, the exhibitor may apply in writing to the 
General Sales Manager of the distributor for a further meeting with respect 
thereto. Such meeting shall be held at the distributor's Home Office at a time 
to be fixed by the General Sales Manager on seven days’ written notice to the 
exhibitor, and shall be attended by the exhibitor and not more than one other 
person, and the General Sales Manager or a Sales Manager designated by him, 
and not more than one other person of his selection. 

(c) The exhibitor and the distributor may arrange conciliation meetings at 
any time or place mutually satisfactory without regard to subdivisions (a) and 
(b) of this Section. 

Section 3.—The function of the associates of the exhibitor and distributor shall 
be limited to the endeavor to assist in the disposition of the controversies being 
conciliated. Neither the exhibitor nor the distributor shall be under any obliga- 
tion to dispose of the controversy under conciliation in the manner proposed by 
the other party, and the judgment and good faith of any party failing so to dis- 
pose of any such controversy shall not be questioned. 

Section 4.—(a) The discussions in regard to conciliation shall be confidential 
and without prejudice, and the exhibitor and the distributor and their associates, 
by participating in the conciliation meetings, agree that nothing said, written or 
done by any party in or in connection with the conciliation shall constitute an ad- 
mission or statement against interest, or be used as such. 

(b) Conciliation hereunder is not intended to change, interfere with, or delay 
the usual negotiations between an exhibitor and a distributor for the licensing of 
pictures. 

(ce) Conciliation hereunder shall not bar an exhibitor from resorting to arbi- 
tration under this agreement, or to litigation. 
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ExHIsit No. 21 (B) 
Press RELEASE 
(Press release date: Immediate to all papers) 


THEATRE OWNERS oF AMERICA, INC., 
New York, N. Y., February 8, 1956. 
Immediately after the press announcements that TOA and Allied had joined 
in a united front to attempt to accomplish two objectives, to wit: the right of 
the divoreed circuits to produce and distribute pictures on certain conditions, and 
a broader scope of arbitration to include the arbitration of film rentals, there 
began to appear libelous and venomous statements by anonymous distributor 
representatives. Now that time has permitted these statements to reach the 
low level they should, we feel it is appropriate to release to the press two letters 
which are self-explanatory. 
Enclosures : 
(1) Letter of Al Lichtman, January 16 ,1956. 
(2) Letter of Myron Blank, January 21, 1956. 


ExuHisit No. 21 (c) 


TWENTIETH CENTURY-FOx Firtm Corp., 
New York 19, N. Y., January 16, 1956. 
Mr. Myron BLANK, 
President, Theatre Owners of America, Inc., 
Paramount Building, Des Moines, Iowa. 


Dear Mr. BLank: After our discussion with you and other representatives of 
Theatre Owners of America last Wednesday about the procedure to be followed 
in submitting the draft of the motion-picture industry arbitration agreement to 
the Attorney General for his consent, we reviewed the matter fully with counsel 
for the distribution, as we told you we would. 

During our discussion, you and your associates stated that, although the 
Theatre Owners of America have approved, and still approve, the proposed arbi- 
tration agreement, and are prepared to join the distributors in submitting it to 
the Attorney General, they felt that, purely as a matter of timing, the submission 
should not be made until after the first hearings before the Senate Select Com- 
mittee on Small Business, now scheduled to commence on February 2." We felt 
this submission should be made immediately and urged that it be done jointly 
to reflect our agreement. 

Your representatives also stated the proposed agreement might be presented 
to the Senate committee during these hearings by one of your witnesses. 

We call to your attention the following statement contained in the report of 
the Senate Select Committee on Small Business of August 3, 1953,* appearing 
on page 19: 

“It is apparent to the committee that arbitration and the Antitrust Division 
can lead the way out of many of the difficulties confronting independent motion- 
picture exhibitors today. The committee has no power to impose an arbitration 
system upon the industry. It can only hope that the spirit of responsibility and 
urgency which motivated prudent industry representatives to undertake nego- 
tiations on arbitration in 1952 will again move the same parties to the same 
step in 1953.” 

Our companies feel very strongly their obligation to advise the Senate Small 
Business Committee that its recommendation has been followed and that after 
much effort on the part of representatives of exhibitor organizations and the 
distributors, an agreement upon an arbitration plan has been reached. Also, 
we believe that the Senate committee and the Attorney General should be 
advised of the agreement prior to the hearings now scheduled. 

In these circumstances we intend to submit the proposed arbitration agreement 
to the Senate committee by January 30, 1956, with a copy to the Attorney Gen- 


“ Hearings were subsequently postponed to March 21 and 22, 1956. 
“SS. Rept. 835, 83d Cong., 1st sess. 
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eral for his information. We ask you to join with us in this, and earnestly hope 
that you will do so. 
Very truly yours, 
A. LIcHTMAN, 
CHARLES NKEAGAN, 
An MONTAGUE. 


Exursitr No. 21 (pb) 


THEATRE OWNERS OF AMERICA, INC., 
New York 36, N. Y., January 21, 1956. 


Mr. Av LICHTMAN, 
Vice President and General Sales Manager, 
Twentieth Century-For Film Corp., 
444 West 56th Street, New York 19, N.Y. 

Dear AL: I have your letter of January 16, addressed to me, as President of 
Theatre Owners of America, concerning the proposed industry arbitration sys 
tem. Your letter correctly states that our board approved the proposal. It was 
done in October 1955, at the board’s annual meeting in Los Angeles. In our dis 
cussion of Wednesday night, January 11, in New York City, however, we in- 
formed you quite positively that we would not agree to submit the proposed plan 
to the Department of Justice, nor to the Senate Select Committee on Small Busi- 
ness, prior to February 2, in spite of your forceful request that we do so. We 
gave you two reasons why we would not do it (only one of which reasons you 
mentioned in your letter): 

1. We feel that it is unfair to us and to the cause of exhibition for TOA to rush 
into the submission of the proposed plan approximately 2 weeks before the 
Senate Select Committee on Small Business is to start taking testimony in the 
giving of which testimony not only TOA, but all other important exhibitor as- 
sociations, are going to take a part. We expressed to you that we felt, and we 
still feel, that to submit the plan at this time might properly be taken as an 
indication on TOA’s part to altempt to whitewash distribution, the target of 
the hearings by the Senate Select Committee on Small Business, and that we 
would have no part of it. 

2. That while the ‘TOA board approved the arbitration plan, it was not happy 
with it because it felt that the scope of arbitrability was entirely too narrow. 
It has always been our position that whatever may be litigated should be arbit- 
rarable. This was stated by Mr. Alfred Starr to the Senate Select Committee 
on Small Business in 1953, and TOA has not altered its objective since that time. 

Based on this, we called to your attention at the January 11 meeting, that 
while we would state to the Senate Select Committee on Small Business that 
we were in favor of the proposed plan, as a last resort, nevertheless we would do 
everything we could to try to get a plan with a broader scope. In fact, we in- 
formed you that if we could not obtain this through our efforts with the Depart- 
ment of Justice, nor with the Senate Select Committee on Small Business, we 
would still want the benefit of any such broadening that any other source might 
be able to obtain. We informed you, further, on that night, that we were bent 
on making every effort at our command to get the scope of arbitrability 
widened. At that point Mr. Al Lichtman stated that if TOA would not go along 
on the plan of immediate submission the distributors would consider doing it 
alone. In answer, we stated to you that we felt that that would be an even 
more harmful and unfair procedure, and that, if you carried through on it, we 
would have to make our position clear to the Department of Justice, and to the 
Senate Select Committee on Small Business. 

Our next word from you as your letter to me of January 16, in which you 
stated that you planned on submitting the proposed plan to the Senate Select 
Committee on Small Business by January 30. We state now, as we stated on 
January 11, that we feel this is an unfair procedure. It makes the entire matter 
unilateral and, further, it makes it obvious that the purpose of your request for 
immediate submission, was a self-serving one because distribution is the prime 
target of the February 2 hearings. 

After the receipt of your letter, we polled our directors on the telephone. 
As a result of those conversations, we wish to express to you the position of the 
majority of our directors and officers: 

1. We have been requested to make every possible effort to broaden the scope 
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or arbitrability so as to make arbitrable any and all issues arising out of the 
customary film-licensing contract. 

2. We have been requested to do everything possible to stem the tide of ever- 
increasing film rentals, even to seeking the arbitration of film rentals. 

3. We have been requested to do everything possible to bring more product 
on the market. 

4. Especially in view of the acute seller’s market which has developed since 
October 1955, and because of harsh trade practices that have developed since 
that time, it has been decided to withdraw approval, temporarily, of the pro- 
posed system of arbitration so that the entire matter may be reviewed and 
reevaluated at our board meeting starting on March 4, and that the interim 
period be used to attempt to accomplish all of the projects above outlined. 

In view of the fact that you state in your January 16 letter that you are going 
to submit the proposed arbitration agreement to the Senate Select Committee 
on Small Business, with a copy to the Attorney General for his information, 
copies of this letter will be sent to the Senate Select Committee on Small Busi- 
ness and to the Attorney General, all as was stated to you at the meeting of 
January 11. 

Very truly yours, 
(Signed) Myron BLank, President. 

Senator Humpnrey. Senator Goldwater expresses deep regret in 
not being able to be present here this morning. As you all know, he 
has a keen and acute interest in the matters before this subcommittee. 
He intends to review the record of this hearing himself. He has had 
his administrative assistant here this morning, Mr. Coover, and this 
report will be gone over carefully. 

I hoped we would be able to complete this hearing this morning. 
I have some important work over in the Senate today and I don’t 
know how we will work this out. I know that Mr. Brandt is here 
and Mr. Cohen. 

Mr. Cohen, do you have a long statement or were you not going to 
testify ? 

Mr. Conen. My statement will be predicated on Mr. Brandt’s 
presentation and at certain intervals if the committee would care to 
ask questions concerning certain matters which Mr. Brandt will 
report on, I shall be available.** 

Senator Humpurer. Mr. Brandt, would you be willing to come 
back here at 2 o’clock? 

Mr. Branor. Surely. 

Senator Humpurey. We will proceed then, at that time. 

Mr. Brandt, how long do you think you would want this afternoon? 

Mr. Branpt. Approximately 2 hours. 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m. the same day.) 


AFTERNOON SESSION 


Senator Humpurey. The committee will be in order. 

Mr. Brandt, we are very happy to have you with us. I am sorry 
to delay you. I may have to leave at 3:30 as we have an emergency 
meeting of the steering committee and I have to be on the Senate floor 
not later than 4: 30 in order to vote. I will try to get another Senator 
to fill in when I have to leave at 3: 30. 

You go ahead, Mr. Brandt, and we will try to improvise as you go 
along here, and I will try to have my staff man have somebody down 
here to relieve us. 


#22 See appendix VII, p. 575. 
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STATEMENT OF HARRY BRANDT, PRESIDENT OF THE INDEPEND- 
ENT THEATRE OWNERS ASSOCIATION 


Mr. Branpt. My name is Harry Brandt. I am president of the 
organization characterized by Mr. Myers as a splinter organization, 
known as the Independent Theatre Owners Association, an organi- 
zation incorporated in New York State on May 5, 1933, and composed 
exclusively of independent motion-picture theater owners having no 
affiliation with the major producers or distributors of motion pictures. 

Now, if Mr. Myers meant that the ITOA was the largest local group 

of small-theater owners unaffiliated with either of the national groups, 
I accept that designation, and on behalf of that group | now address 
you. 
* Senator Humphrey, I have a prepared statement which I know 
has been given to you. You have asked each witness to hand in a 
statement and consider it as part of the record. I am very reluctant 
to do so in view of the fact that I am making certain accusations 
which are substantiated by the record and I prefer to make these 
statements in open hearing and in the presence of the man I am 
accusing and of those of his constituents who are here. 

First, in refutation of Mr. Julius Gordon’s statement * that Allied 
and TOA represent 95 percent of theaters of the Nation, | venture 
a considered opinion that there are as many theaters outside this 
orbit as there are init. Included in this group, of course, is the organi- 
zation which I represent, the Metropolitan Motion Picture Theatres 
Association, the Southern California Theatre Owners Association, 
and the great mass of exhibitors around the country who belong to 
no organization. 

I also should like to point out that where Mr. Gordon pointed 
up the question of foreign film regulation, insofar as film rentals 
are concerned, consideration, too, must be given by this committee 
and any other legislative group to the fact that wherever regulation 
comes in usually the control of admission prices follows. 

A good deal was said by the former president of Allied, Wilbur 
Snaper,** about a Loew drive-in theater being built in a territory in 
which he operates. Nowhere did he make mention of the fact that 
an associate of his, William Smith by name, is building a drive-in 
riglit in the middle of four towns in northern New Jersey in which 
I operate theaters. 

do not wish to be misunderstood here. Mr. Snaper has as much 
right to build a theater in towns where I do business as Loew’s has 
to build near him, particularly since Loew’s received Justice Depart- 
ment and Federal court approval. 

The Independent Theater Owner members of our association pri- 
marily own and operate motion-picture theaters in the New York 
exchange area, which includes New York City, Long Island, West- 
chester, upper New York State, and northern New Jersey. In addi- 
tion, many of our members operate or thave interests in motion-picture 
theaters in seven other States. 

The Independent Theater Owners Association, more commonly re- 
ferred to as the ITOA in industry circles, is the largest local exhibitor 


# See p. 101. 
“ See p. 86. 
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organization of its kind in the entire country and is not affiliated with 
any other association of theater owners, local or national. Down 
through the years we have been proud of our activities as a guardian 
of exhibitor rights and interests, both on the local and national level. 

From its very inception, the ITOA has advocated that the industry 
must put its own house in order without resorting to legislation or 
litigation. Through the years our position has been that the ex- 
hibitor cannot prosper under legislative regulation of the industry 
and consent decrees enforced by “the Department of Justice and the 
United States Federal courts. 

In order to achieve self-regulation, the ITOA has constantly and 
consistently directed its efforts in one direction—the establishment of 
a voluntary, industrywide system of arbitration of trade disputes, a 
program of exhibitor-distributor conciliation and the creation of a 
code of fair practices with which all branches of the industry would 
comply. 

The problems of independent exhibitors have been and remain 
fundamentally the same in all areas of the country and regardless 
of organization affiliation. A member of ITOA is beset by the same 
problems that confront the exhibitor members of Allied States As- 
sociation of Motion Picture Exhibtors and all other independent 
theater-owner groups. High film rentals, product and print short- 
ages, and other trade abuses affect all alike. 

Our differences lie in the remedies proposed by the Allied leader- 
ship under the direction of its general counsel, Abram F. Myers. 
Mr. Myers a Washington attorney, is also chairman of Allied’s board 
of directors, even though he does not own a single theater. 

Through ‘the years, Mr. Myers has advocated industr y reform by 
means of legislation, litigation, and appeals to Congress and the 
executive department of the Government. He presides over the Allied 
board, prepares the Allied agenda, writes the Allied reports and 
makes the recommendations which Allied has followed. 

Over the course of the years, Mr. Myers has merely paid lip serv- 
ice to intraindustry efforts seeking a solution of trade problems within 
the confines of the business. The record will clearly demonstrate 
that his main interest is to keep the industry in a constant state of 
turmoil and, at that he has succeeded only too well. The record 
will show that every time he has won a victory, independent exhibi- 
tion has sustained a great loss and a worsening of its position. 

The ITOA is on guard with respect to his future activities. We 
are of the opinion that one more victory for Mr. Myers in the name 
of independent exhibition will put independent exhibitors out of 
business, and we do not intend to let that happe 

The statements I am making are samenaind ie by the record and with 
the committee’s indulgence I will recall a bit of industry history. 
The following chronology irrefutably points up the damaging incon- 
sistent policy of Allied’s leadership. 

Exhibitor complaints and grievances 2 decades ago were just as 
plentiful as they are today.. In those days, Mr. Myers contended 
that the elimination of block booking and divorcement of produc- 
tion and distribution by means of legislation and/or antitrust liti- 
gation were the only remedies that could solve the problems of the 
independent exhibitors. To accomplish these aims, Mr. Myers was 
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constantly approaching both the Department of Justice and Congress. 
These remedies, he said, would bring film rentals into line and ease 
the product shortage. 

The ITOA strenuously opposed these viewpoints and was fearful 
of the consequences of such a program. As far back as October 9, 
1937, as president of this association, I wrote to Nathan Yamins, then 
president of Allied, and to Ed Kuykendall, the late president of the 
American Theater Owners of America (MPTOA), the other asso- 
ciation which included the other affiliated and unaffiliated circuits in 
its membership, inviting both groups in view of the seriousness of 
the exhibitor complaints at that time to join forces at a joint meeting 
with the ITOA in New York in order to lay plans for the preparation 
of a code of fair-trade practices to be submitted to distribution with 
the hope that exhibitor-distributor disputes could be settled in a spirit 
of understanding. 

At that time, I wrote the two exhibitor leaders, “The ITOA has 
always maintained that outside legislation is the worst evil that could 
confront the industry.” 

Mr. Yamins in accepting, replied that “Allied will lend its support 
to any plan to secure benefits for the independent exhibitors,” and 
added that the Allied board, however, “will not hold its legislative 
program in abeyance during protracted negotiations.” 

Mr. Kuykendall likewise accepted the invitation and it was agreed 
the conference would be held after the Allied board:meetings on Jan- 
uary 18 and 19, 1958. 

The ITOA was shocked and surprised when it received word Allied 
had turned down the invitation following its board meeting because 
the proposed all-exhibitor meeting, it was stated, would interfere with 
Allied’s legislative program. This occurred even though it was spe- 
cifically understood that the conference was in no manner to impede 
the Allied program. 

The conclusion that the exhibitor meeting with Allied’s legisla- 
tive program was one that could only be drawn by Mr. Myers, who 
was overseeing that program. 

In July, 1938, Sidney Kent, president of Twentieth Century-Fox, 
was appointed to head a committee of distributors formed for the 
express purpose of seeking a solution of industry problems with 
exhibition. This was just prior to the commencement of the industry 
antitrust suit by the Department of Justice at the urging of Mr. 
Myers. With William F. Rodgers, Loew’s vice president and gen- 
eral sales manager, as Mr. Kent’s cochairman, an invitation was issued 
October 6, 1938, to all groups of exhibition, both local and national, 
to attend trade practice conferences. The meeting with Allied was 
held in Chicago on November 4, 1938, following a meeting of Allied’s 
board of directors. 

Following the conference meetings, Mr. Rodgers, chairman of the 
distributors’ negotiation committee, issued a statement that “oral 
agreement in principle” had been reached with the Allied negotiating 
committee and that the agreement was being reduced to writing for 
further consideration. The story was published in the Film Daily 
on November 7, 1938. In the same story, Col. H. A. Cole, chair- 
man of the Allied negotiation committee, said his committee had 


received from the distributors the “maximum concessions they could 
yield.” 
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However, from Washington, later in the week, Mr. Myers issued a 
statement that no “oral agreement in principle” with the distributors’ 
committee had been reached by Allied. In his statement, Mr. Myers 
added that Allied could not enter into agreement because the elimina- 
tion of block-booking and divorcement had not been discussed. Yet 
the Allied negotiating committee at the outset knew that there was to 
be no discussion of theater divorcement and had specifically ruled it 
outside the scope of the meetings. 

Mr. Max A. Cohen, the ITOA board chairman, was a member of the 
Allied board at that time, and he was president of Allied of the State 
of New York at that time. As a matter of fact, block booking and 
blind selling were discussed at conferences and partial agreement had 
been reached on this matter. 

By December 1938, the distribution committee participating in the 
conferences released a memorandum of trade practice proposals. 
The ITOA committee, which sat in on the conferences rejected the 
draft because it did not go far enough and suggested that the distrib- 
utor committee make changes and prepare a new draft including addi- 
tional proposals and not to permit the film company attorneys who 
went over the document, to throw out the ideas that had been thrashed 
out and resolved at the trade press conferences. 

By April 1939 the second distributors’ draft of the proposed trade 
program was submitted to exhibitor leaders for approval by their 
organizations. The code was to be effective for a 2-year period and 
go into effect with the new selling season. It provided for withdrawal 
from the code in the event that legislation, judicial decisions or basic 
changes in the industry made the program inoperable. The ITOA, 
although asking for several changes in the pact, regarded the code as 
a step in the right direction and urged its serious consideration by all 
exhibitor groups. 

In an effort to work with Allied, the ITOA sent a delegation to the 
Allied convention in Minneapolis in June 1939 to discuss frankly and 
openly the acceptability of the trade practice code. Exhibitors had 
been invited from all over the country to attend the convention and 
speak freely. 

In May 1939 I wrote to Al Steffes, president of the Northwest Allied 
group, enclosing the views of the ITOA, insofar as the trade practice 
code was concerned, adding, 

1 would like to have you, with an equal frankness, determine whether you should 
like to have our committee come. I believe that an open discussion by inde- 
pendent exhibitors of independent exhibitor problems would go a long way 


toward cementing the trade relations that are now actually in effect in our 
industry. 


Mr. Steffes replied that it is— 


Our intention to have a thorough, impartial, open discussion where all sides will 
be given an equal opportunity to discuss these reforms. 

Colonel Cole stated that if a majority of independent theater owners 
want to accept the trade practice reforms, “the members of the nego- 
tiation committees and all officers of Allied will find no fault. * * *” 

After the Allied convention I made the following statement: 

In Minneapolis I spoke to any number of Allied men and did not find one 


who did not want to sign the code. That being in direct contrast to the attitude 
adopted by the Allied leaders, I believe the leaders of Allied are interested merely 
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in fighting, regardless of the cost to the Allied members or the outcome of such 
futile actions. * * * 

Exhibitors were asked to attend the Allied convention in order to express 
themselves on whether the code should be accepted and also to vote on the mat 
ter. The Allied leaders, however, in a star chamber session rejected the code 
even before the convention was open, which shows the respect they have for 
the opinion of Allied’s exhibitor members. My suggestion that secret ballots 
be sent to every independent exhibitor in the country to allow them to vote on 
the code’s rejection or acceptance was entirely dispensed with. It was much 
too honest and direct a method. * * * 

I once made the statement that if the Allied leaders were given everything 
they demanded in the code, they still wouldn't sign it. That belief was strength 
ened in Minneapolis. * * * 

On the last day of the convention it was revealed that the board 
of directors 2 days earlier had accepted the report of its negotiating 
committee to reject the code. The open forum was held ostensibly 
to determine the body’s wishes and to give William F. Rodgers, the 
distributors’ chairman, a chance to state their case. If the body had 
actually wanted to accept the code [ cannot imagine what course 
of action would have been necessary to reverse the decision of their 
board of directors. 

It wasn’t until the convention in October 1951 that Mr. Myers 
stated that, “We live and learn,” and reversed the order of all the 
prior conventions and asked the membership for its approval of 
resolutions before the board took action upon them. According to 
Allied’s bylaws, the board was not actually bound by resolutions or 
actions of the convention, but in 1951, the board was seeking guidance. 
Just prior to adjournment Allied’s membership came up with a flat 
declaration in favor of arbitration. This indicates that it might have 
been wise for Mr. Myers to have sought exhibitor guidance from the 
fioor of the convention more often in preceding years. 

As early as March 1938 I had addressed a letter in behalf of the 
ITOA to Senators Gerald P. Nye, Royal S. Copeland, Robert F. 
Wagner, Matthew M. Neely, William G. McAdoo, Rush D. Holt, 
Carter Glass, Styles Bridges, and George W. Norris, in opposition 
to the Neely-Pettingill bill, legislation which Mr. Myers was force 
fully advocating, stating that a ban on block booking would result 
in higher film rentals, production of less pictures, and higher admis- 
sion prices at the box office and that it would eliminate the following 
primary conditions which are necessary for the successful operation 
of our business: 


1. We must have the assurance of a regular supply of pictures. 
> 


2. We must have a supply of pictures at a reasonable price based on our ability 
to pay, so that we can make a reasonable profit and stay in business; and 

3. We must contract for the supply of pictures sufficiently in advance to permit 
good booking procedure, exploitation, and above all to assure continuous opera- 
tion of our theaters. 

I might say at this time, Senator Humphrey, that right now, at this 
minute in some of our theaters we do not know what the pictures are 
we are going to play tomorrow or the day after tomorrow, all because 
of the fact that we do not have an inventory of products to fall back on. 

By the end of 1939, the Neely bill for a ban on block booking had 
once again become a serious threat. 

Convinced this measure would seriously affect independent exhibi- 
tion, I traveled more than 8,000 miles by December of that year and 
addressed more than 1,200 theater owners in 21 cities as to the dis- 
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astrous consequences of this proposed legislation. I found that the 
great majority of exhibitors to ais I spoke, including Allied mem- 
bers, were either unaware of or had not been alerted to the bill’s harm- 
ful effects on the industry. I discovered that the Allied leadership 
was campaigning for its passage while the rank and file membership 
of Allied was dead set against this legislation. I challenged Allied to 
conduct a referendum of its membership. 

Now there couldn’t possibly have been any harm to have a referen- 
dum of their own membership to find out what the desires of their 
own members were, but nothing happened. It should be noted that 
many Allied leaders appeared before the House Committee on Foreign 
and Interstate Commerce which held hearings on the Neely bill in 
May of 1940 and admitted that they were in favor of block booking. 
My testimony at those hearings in Washington emphasized that the 
really important evils of the day were overbuying, spread-eagled play 
dates, obnoxious percentage terms, excessive clearance and protection, 
and the right to buy—that the Neely bill did nothing to curtail these 
unfair trade practices. 

Asked by the committee how these practices could be eliminated, I 
answered that an intraindustry arbitration system would be the best 
remedy and far preferable to legislation or Government control. 

Approximately 3 months before the Neely bill hearing during the 
latter part of February 1940 Allied, through Mr. Myers, reversed its 
field and announced that it was now ready to renew negotiations with 
distribution for an arbitration system, but by this time it was too late. 
Industry lawyers for the film companies were busily engaged trying 
to work out consent decrees prior to the commencement of the industry 
antitrust suit which had been set down for trial in October 1940. And 
so while the Neely bill never became law, the September 1940 consent 
decree entered into between the Government and the film companies 
virtually accomplish the same purpose. 

Under the terms of the decree, pictures were to be sold in blocks of 
five. The ITOA immediately opposed the decree as a blow to inde- 
pendent exhibition, which was supposed to be the beneficiary of its 
provisions. At a special meeting in September 1940, counsel for the 
ITOA was instructed to take any affirmative action to eliminate the 
provision for the buying of pictures in blocks of five, from the con- 
sent decree. 

I personally spoke to Thurman Arnold, head of the Antitrust Divi- 
sion of the Department of Justice, and offered to send him ballots of 
a nationwide poll to prove independent exhibition was opposed to 
the consent decree and blocks-of-five selling. Mr. Arnold stated he 
was not interested in the poll and that he believed independent ex- 
hibitors would benefit from the decree. 

At the Allied convention within a month thereafter, Mr. Myers 
minimized the possible harm from selling pictures in blocks of 5 by 
saying that it was only for a 1-year period. How wrong he was. The 
next few years were spent by exhibitors in vain efforts to eliminate 
blocks-of-five selling. 

Mr. Myers also stated that the best should be made of the decree 
since the distributors would never release less than 4 or 5 blocks of 
films atatime. That was wishful thinking, too. 
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Mr. Myers painted a fairly bright picture over the consent decree 
but the Allied membership thought otherwise and in October 1940, 
instructed him to prepare a brief denouncing the decree. 

Senator Humpurey. Mr. Brandt, would you mind telling me a little 
more about these blocks-of-five films? Am I to understand you felt 
this was too much of a limitation? You were opposed to the whole 
matter of prohibiting block buying; is that right? 

Mr. Branpr. We were opposed to the entire proposition of the 
elimination of block buying, at any time. What we did want was a 
reasonable amount of elimination in any year’s product that we 
bought. 

Senator Humpnrey. Now you men here to testify are all experts 
in your work, in your occupation and profession. 

How would you explain block buying to this committee so that if 
is fully understandable ¢ 

Mr. Branpt. Film companies always prepare what they are going 
to produce way in advance of the time of release. There isn’t a filin 
company that does not know what it is going to be making for at 
least a period of a year and in some instances that might be brought 
down to 9 months. Certainly, no less than 6 months. They could 
then sell that product in a block. 

Senator Humpnrry. In other words, go to an exhibitor and say, 
“The following films are going to be available. You can buy one 
of them or all of them?” Did you have to take all of them ? 

Mr. Branpr. My plan was and the plan advanced by the members 
of our association was to the effect that we should buy all of them, 
with an elimination of 20 percent. 

Senator Humpurey. In other words, you would buy all from one 
particular company ? 

Mr. Branpr. We buy all the companies. We need all of the pre rd - 
uct that is made. Particularly the small neighborhood theater. The 
small neighborhood theater, particularly in double feature areas, of 
which there are a great many, of these 5.200 theaters that were re 
ported to be in the red. 

Please rest assured 95 percent of those must be in the double feature 
three-times-a-week change. That means they need six pictures a 


week. That means they need 312 pictures a year. If the industry is 
producing 270 at the present time, obviously there isn’t enough to go 
around. And there is a great move on foot right now to import pic 
tures from other nations. And some of those are being shown on 
the screens of your hometown and mine. 

Senator Humpnrey. So your view is, Mr. Brandt, that you favor 
block buying. You felt that it had an advantage to the independent 
theater-owner in terms of the number of pictures that were available 
for variety of exhibition; is that correct ? 

Mr. Branpr. That is right. The independent exhibitor or any 
exhibitor had the possibility of having taken inventory of stock. He 
would then be in a position to advertise his wares properly; he would 
be able to let his customers know in advance what they could expect 
would be coming to his theater. 

Senator Humpnrey. You were referring to five pictures in a block, 
coming from the distributor. 

Mr. Branpr. That is right. 
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Senator Humpnrey. You felt that has a too severe limitations on it. 

Mr. Branpr. That is right, sir. You can imagine how much worse 
off we are when pictures are being sold one at a time. 

Senator Humpnurey. Is the present situation one in which the inde- 
pendent exhibitor must contract for each picture? 

Mr. Branpt. He must contract for each picture individually for 
each theater. 

Senator Humpnrey. Wasn’t there something involved in block buy- 
ing to the effect that there might be, let’s say, a half dozen good pic- 
tures, the top-grade ones and that you were compelled to take a certain 
number of others that were of less desirability ¢ 

Mr. Branor. That is true and that is why we wanted the 20-percent 
elimination. No company could afford to make more than 20 percent 
of these pictures that could be foisted upon an exhibitor, and stay in 
business. 

Senator Humpuerey. Was that a part of your fair trade code? 

Mr. Branot. That was a part of the fair trade code that we tried to 
set up. 

Sraeiee Houmeurey. One of the provisions in your proposed code 
was a 20-percent elimination feature; is that right ? 

Mr. Branor. That is right. 

Senator Humpenrey. To give you a chance to make some selection on 
the basis of what would be an undesirable picture in your particular 
trade area? 

Mr. Branopr. That is right. 

Senator Humpnrey. And your position is still the same; is it? 

Mr. Branot. It certainly is. 

Senator Humpnrey. And you believe in block buying, but you want 
this elimination provision ? 

Mr. Branpt. I believe that the theater owner of this Nation should 
be placed in the same position as any other retailer. He should have 
merchandise to be able to let his customers know that he has something 
that he wants to sell them. 

Senator Humpurey. Has there been any change of attitude on the 
part of the independent exhibitors about block buying? 

Mr. Branpr. Oh, yes. I doubt very much if there is a single ex- 
hibitor in the United States who wouldn’t like to go for the deal of 
block buying, with an elimination of 20 percent. 

Senator Humpurey. Does the consent decree prevent that com- 
pletely ? 

Mr. Branpr. Well, I am not a lawyer, Senator Humphrey. Some- 
times some of the things that I am told, that the consent decree forbids 
the film companies to do, I find is awful hard to believe. I read the 
consent decrees of each one of the consenting companies. In some I 
read that the distributor has the right to choose his own customer. 
In none do I find the distributor has to go out and ask for bidding and 
still bidding is resorted to wherever the distributor can find an op- 
portunity to resort to it. 

Senator Humpnrey. Mr. Flynn, the committee counsel, was say- 
ing something to me here with reference to this. 

This record will be read mainly by the industry, but there are always 
students in this field in our colleges and universities who go over these 
records and there are other people who are interested as members of 
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the public. Sometimes the language gets in such technical terms that 
the average citizen doesn’t understand it. 

What were you saying, Mr. Flynn? 

Mr. Fiynyn. Mr. Brandt, in smaller communities where a theater 
doesn’t have a competitor in the area, there isn’t anything to prevent 
it from signing up for a group of pictures with a distributor, is there! 

Mr. Branopr. Only that the distributor won't sell it to him that 
way. 

Mr. Firynn. Why wouldn’t they sell it to him that way? 

Mr. Branpr. You will have to ask them that. We would be wee 
much interested, Mr. Flynn, in your asking them that question. 
would be very much interested in hearing what their answer was 
going to be. 

- Mr. Frynn. Well, our understanding is that there are a lot of ex- 
hibitors in the country who buy in blocks. 

It is my recollection that in the old days many of the smaller inde- 
pendent theaters were forced to buy a lot of pictures they did not want 
in order to get certain pictures. 

Mr. Branor. Sir, I operate theaters in 8 States, myself. I do not 
know of any one of those 8 States in which we can buy more than one 
picture at a time. 

Mr. Fiynn. You are operating in a densely populated area where 
you have competitors. 

Mr. Branpr. I have at least 4C theaters in villages with populations 
of less than 3,000. 

Mr. Fiynn. And you say you cannot buy a picture other than one 
at a time? 

Mr. Branpr. I cannot buy more than one at a time. One at a time 
for each individual theater. 

Mr. Fiynn. Regardless of whether you have competition or not? 

Mr. Branpr. I do not have competition in these towns. I will have, 
now, with Mr. Snaper and his associate building this drive-in theater 
in opposition to me. 

Mr. Fiynn. Can you offer specific names and dates as to distribu- 
tors who have told you this, that they won’t sell you more than one 
picture ? 

Mr. Branpr. Mention them today? 

I can mention them today, yesterday, the day before yesterday 
and every other business day for the last several years. That every 
distributor will only sell me their product one picture at a time. 

Mr. Fiynn. Even where you don’t have any competition ? 

Mr. Branpt. Even where I don’t have any competition. 

Mr. Fiynn. And that includes all the Big Five, so to speak? 

Mr. Branpr. I make no distinction. The Big Eight is what I call 
them. 

Senator Humpurey. May I suggest at this point in the record, the 
analysis that has been prepared by the staff as to the explanation of 
consent decrees be inserted here, if only for purposes of information. 
It may be subject to further revision by lawyers. I imagine there 
may be some minor differences of interpretation. We will make it 
available to the reporter. 
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(The information referred to is as follows :) 


Exursir No, 22 
EXPLANATION OF THE CONSENT DECREES 


“Consent decrees” as referred to in the motion-picture industry are the result 
of the Federal Government's antitrust action instituted in 1938 against the eight 
leading motion-picture companies and their subsidiaries. 

The Government’s complaint alleged that these companies, through their inte- 
gration of production, distribution and exhibtion of pictures, had conspired in 
restraint of trade and had formed a concentrated monopoly which was discrimina- 
tory in nature. 

The Government sought divestiture and other equitable relief against further 
violation of the Sherman Act and injunctive relief against specific unfair and 
discriminatory practices 

The district court in 1946 found that a conspiracy did exist and ordered a 
system of competitive bidding by exhibitors separately for each picture and 
theater, to eliminate blockbooking and blind selling and render divorcement 
unnecessary. Upon appeal by both sides, the Supreme Court in 1948 upheld 
the lower court on its general verdict against the producers and distributors, but 
reversed the order for a system of compulsory competitive bidding, and in- 
structed the district court to reexamine the question of divorcement as a 
possible solution. 

The district court’s new decree in 1949 prohibited the eight defendants from 
continuing to cross-license their films and in particular (1) tying the sale 
of one picture to that of another; (2) stipulating admission prices; (3) estab- 
lishing any fixed system of clearances, and unreasonably long clearances, or any 
clearance at all between theaters not in substantial competition; and (4) 
granting to circuits any franchise agreements, formula deals, master agree- 
ments or other privileges. 

Consent decrees negotiated with the five majors—Paramount, RKO, Twen- 
tieth-Century-Fox, Warner Brothers, and Loew’s, Inc., provided for the divorce- 
ment of theaters from the production-distribution phase of the industry, and 
also for the divestiture of certain theater holdings after divorcement in order to 
open up closed situations. 

As for the other defendants, the so-called Little Three—Columbia, Universal, 
and United Artists—as they did not own any theaters the consent decrees sim- 
ply prohibited certain unfair practices as set out by the Supreme Court in 1948. 

The purpose of the Government’s action was to protect independent theater 
owners against being forced either to sell out or to take a major as a partner 
if his location and policies proved profitable, against being relegated to sub- 
sequent runs behind long clearances, against paying a high price for poor pic- 
tures while the circuits paid a low price for good ones under their special 
privileges, and against having to accept bad features as part of a block with 
good ones. These aims have to a large extent been realized. An independent 
theater owner today can demand and get equal treatment from the distributors, 
which was not the case before. 

These consent decrees were probably the Government’s greatest economic vic- 
tory in the entire history of the Sherman Act. It created a much freer market 
than existed before. 


Senator Humpurey. The court decree in 1949 prohibited distribu- 
tors from cross-licensing and in particular from 

(1) tying the sale of one picture to that of another; 

(2) stipulating admission prices; 

(3) establishing any fixed system of clearances, and unreason- 
ably long clearances, or any clearance at all between theaters not 
in substantial competition ; and 

(4) granting to circuits any franchise agreements, formula 
genie master agreements, or other privileges. 
I must say, with reference to the language under 1, 2, 3, and 4, rela- 
ing to fixed systems of clearances and stipulating admission prices, 
that the testimony indicates thus far that there is some establishing of 
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admission prices. I am not a lawyer, I regret to say. I have read 
a few lawbooks but Iam not a lawyer. However, it seems to me there 
must be some violation of law. 

Of course, I am just looking at it as a citizen and as a Member of 
Congress, but if there is a system of stipulating the admission prices, 
as has been testified to, then the consent decree would seem not to apply. 

Mr. Branpr. I might give you my experience on that, sir. 

Senator Humpurey. I would like to hear it. 

Mr. Branor. I operate a booking office for my own theaters and 
for those members in the ITOA who feel that the benefit of a booking 
office or large group buying might be of help to them. In no particu 
lar instance has any film company ever forced me to raise my admis- 
sion price. 

They have come to me with the proposition that “We would like to 
have you raise the admission price,” but wherever I haven’t wanted to 
raise the admission price the picture was delivered to me at whatever 
admission price | wanted to ive 

Senator Humpurey. Is that on prereleases, too / 

Mr. Branpr. That is on prereleases also. 

That goes for my Broadway theaters. 

Senator Humpurey. Did you play Guys and Dolls? 

Mr. Branpr. I wouldn't play Guys and Dolls anywhere, or any 
other picture, where the terms the distributor was asking for would 
be confiscatory. I cover that further on in my statement. 

Senator Humpurey. Are you aware of any fixing of prices under 
Guys and Dolls from the distributor ¢ 

Mr. Branpt. We couldn’t negotiate our terms. In any of the dis- 
cussions I had with the sales force of Metro, no question was raised 
with me of admission prices. We never got that far. The minute | 
heard what the terms were I said, “You can’t have my theaters.” 

There comes a time when a man asks for 50 percent for a picture 
and your overhead is 75 percent, where you know you can’t run that 
man’s picture. Now, when he says “This is a closed-door policy,” and 
this is the only instance that I know of—and I cover that matter fur- 
ther—and he says it is a closed-door policy, then I must elect to either 
take a loss on that man’s picture for the privilege of showing it to my 
patrons or not. 

Well, 1 didn’t think that Guys and Dolls was that great a picture, 
or was so soul searching for me to want to put it out at a loss to the 
public. I didn’t think my public was going to lose too much. And 
so I didn’t run Guys and Dolls. Within a few months Allied units 
were trying to undo the plight caused by the consent decree and were 
again seeking legislation to remedy the situation. Anti-blocks-of-five 
legislation was introduced in Minnesota and Michigan. Northwest 
Allied, representing theater owners in Minnesota, was successful in 
getting legislation passed in that State and, Senator, you might know 
something about that. 

Senator Humpnney. I might say that I think that was a little bit 
before my time, as an acting participant in the field of government 
and politics. 

Mr. Branpr. Maybe if you were around at that time, it wouldn’t 
have happened. 

Senator Humpurey. I was in Louisiana at that time. 
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Mr. Branpr. Maybe your good friend, Mr. Berger, would have 
taken your good counsel at that time. Here again the legislation 
worked in reverse and exhibition suffered more than ever. 

By the end of the year, Minnesota exhibition was being strangled 
for lack of product, and Northwest Allied threatened additional legis- 
lation. The threat of additional legislation created severe internal 
dissensions and mass resignation from within that organization. 
Several months later, and fortunately for exhibition, a court inter- 
pretation held the Minnesota law invalid. Exhibition did not ap- 
peal—it breathed a sigh of relief instead. 

On July 21, 1941, as president of ITOA, I addressed a letter to 
Assistant Attorney General Thurman Arnold confirming the fact 
that the consent decree was not working out in practice and that inde- 
eae exhibition was being hurt by the increased film rentals 

rought about by the decree. 

This was the sentiment of Allied’s membership, too. Apparently 
the grassroots finally made itself heard because, in 1941, Allied came 
out in favor of a unity program. At the invitation of Allied, all 
representative groups in the industry met in Chicago in December 
1941, and the need for a united motion-picture industry resulted in 
the creation of an organization known as UMPI, the United Motion 
Picture Industry. 

Several months were spent by leaders of exhibition from various 
associations and distribution in establishing an all-embracing struc- 
ture providing for the conciliation of disputes and a selling plan 
which would amend or take the place of the consent decree when it 
lapsed. 

The distribution system which came out of these meetings and was 
agreed upon by all major segments of the industry, would have re- 
placed the blocks-of-five selling provisions of the decree with a pro- 
viso permitting the sale of blocks of 13. 

Exhibition, including Allied members, suffered a bitter disappoint- 
ment when Assistant leaner General Arnold and the Department 
of Justice vetoed the UMPI plan in August 1942 because it would have 
required the Attorney General to adopt a position inconsistent with 
the one taken at the time the industry antitrust suit was originally 
begun. 

The one time that unity had been achieved between the various 
industry segments was thwarted by the Government because the At- 
torney General and the courts were a deeply enmeshed in 
the industry’s problems as a result of Mr. Myers’ activities. 

All segments of the industry, divided as they were in intraindustry 
matters, nevertheless united in the war activities committee of the 
motion-picture industry and did a splendid job for the Government. 
But it might be noted that Allied even found fault with this wonder- 
ful, unselfish effort. 

The industry antitrust suit finally came to trial before the New 
York statutory court in October 1945 after 3 years of fruitless ne- 
gotiations. The original consent decree had been a colossal flop and 
its intended relief had worked in reverse, putting exhibitors on a 
hand-to-mouth basis with respect to product. 

In June 1946 the New York statutory court handed down its de- 
cision in the industry antitrust suit. The court advocated a manda- 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 245 


tory system of competitive bidding and _ single-picture selling. 
Exhibition was outraged and knew that distributors would secure 
higher film rentals than ever before. This served to further conlirm 
what ITOA had been saying for years, that exhibitor grievances would 
never be solved in the courtroom or in legislative halls. 

In September 1946 I attended the Allied convention and stated 
that independent exhibitors needed one national organization, pre- 
dicting that the new decree would “kick the distributors upstairs” 
by permitting them higher film rentals. I termed auction bidding 
and single-picture selling as a means of wringing exhibitors dry. 
Mr. Myers agreed auction selling would be most harmful to exhibition, 
and he urged the fight be carried to the Supreme Court for divorce- 
ment. I stated then that the divestiture of theaters from distribution 
would not solve any problem since the distributors were partners to 
every theater owner in the country by means of percentage contracts. 

On April 7, 1947, United States Supreme Court Justice Stanley 
Forman Reed signed a stay order virtually suspending the operation 
of all the selling practices incorporated in the final decree of the 
New York statutory court. The stay included a postponement in the 
operation of competitive bidding. 

Mr. Myers in commenting on the stay said, “If they [the distribu- 
tors] continue to use the [bidding] method, then it will be without the 
color of authority under the decree. The distributors will be strictly 
on their own.” But unfortunately there was no way in which to 
stop the distributors from using competitive bidding voluntarily to 
their advantage. Mr. Myers’ penchant for litigation had given dis- 
tribution a bigger club for extracting higher film rentals than it had 
ever thought possible. 

In May 1948, the United States Supreme Court handed down its 
decision in the Paramount antitrust case, upholding the statutory 
court’s decree on most points and remanding the question of divesti- 
ture to the lower court for further consideration. It was in effect 
a mandate for divorcement. 

Mr. Myers hailed the Supreme Court divestiture decision as assur- 
ance of a victory for free and open competition and fair industry 
trade practices, stating: 

When the decrees are worked out and become effective, artificial product 
shortages will end. Competition will force fair dealings by all distributors and 
film rentals will reflect the real value of the product and not the rapacity of 
those accustomed to dealing in a controlled market. 

In May 1948, again at the urging of Mr. Myers, the House Small 
Business Committee announced that a series of hearings would be 
held in the fall of the year to probe trade complaints in the motion- 
picture industry. 

Allied, through Mr. Myers, wrote that its board especially feels the 
committee should inquire into the need for strengthening these [anti- 
trust] laws in their application to vertical integrations. 

It had been the conviction of the ITOA membership for years 
before 1948 that the divorcement and the antitrust suit results would 
be no cure-all for industry conflict and would create new headaches 
for exhibition. At the installation of officers of our association in 
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June of 1948, referring to the decision in the Government’s antitrust 
suit, I stated: 

It confirms what this association has always maintained—that regardless 
of what the decision states, exhibitors and distributors will have to work out 
their own differences and by their own means, narrow the barriers that are 
now separating them * * * No court or legislative body can appreciate the com- 
plexities of this business and whenever their rule has been imposed, suffering 
usually has resulted. * * * 

TOA, at its fall convention in 1948, ratified a plan for the adoption 
of an industrywide conciliation and arbitration system including all 
claims arising between buyer and seller except film rentals. 

The Department of Justice and statutory court were anxious to 
lend a willing ear to such proposals since the Supreme Court and the 
lower court urged the industry to adopt a voluntary system for the 
amicable settlement of trade disputes. 

In December 1948, the House Small Business Committee, prodded 
by Mr. Myers, pointed out that small exhibitors “can not compete 
etfectively with their integrated competitors.” 

It should be noted here that Allied’s Mr. Myers does not presently 
think that vertical integration is as bad as the product shortage and 
high film rentals from which ¢onditions exhibition is presently suffer- 
ing. He has now reversed his field again and has aieas the Depart- 
ment of Justice and this committee to permit the divorce circuits to 
produce pictures with preemptive exhibition rights to their own 
theaters. 

Mr. Myers is not worrying about integrated competitors any more. 
Today he pleads that Allied’s disintegrated competitors be permitted 
to integrate once again. 

In February 1949, Mr. Myers in a legalistic interpretation called 
the arbitration plan submitted by four of the major film companies 
to the Department of Justice, “an insult to the intelligence of the 
Court, the Attorney General, the other distributors invited to joint 
in it, and the exhibitors.” 

TOA’s general counsel, Herman Levy, at the same time praised the 
catch-all provisions ef the plan which permitted arbitration of any 
controversy between buyer and seller. This conflict in effect put 
the arbitration plan on ice, since no changes were suggested and the 
plan had to be voluntary to satisfy the New York Statutory Court 
and the United States Supreme Court—both tribunals having ad- 
vocated arbitration. 

At the Allied board meeting in February 1949, Mr. Myers assured 
the directors once again that the supply of pictures would again be- 
come equal to the demand with the signing of all the divorcement 
consent decrees. The decrees have been signed and the product 
shortage is worse than ever. 

“The distributors,” Mr. Myers said, “will no longer have any in- 
centive to grant special privileges to their own theaters and to the 
theaters of one another. Thus the controlled market will be destroyed 
and the producers will have to make pictures for sale on their merits 
in a competitive market.” 

How wrong he was. From that time on, film rentals began to go 
up and up and up, and they have not stopped yet. 

Public relations wise, the industry was losing good will during this 
period. Attendance was on the decline. Those conditions brought 
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the industry together again to devise an all-embracing public rela 
tions program. An aill-industry meeting was held in Chicago, 
August 30 and 31, 1949, for that purpose. All industry organiza- 
tions including Allied, attended. 

In subsequent meetings the Council of Motion Picture Organiza- 
tions (COMPO) wasestablished. Its bylaws provide COMPO could 
only operate in those areas where unanimous consent of the members 
was achieved. This rule was recognized as valid by Mr. Myers, who 
stated : 

The wisdom of the rule is obvious in view of the diverse interests involved 
and its workability has been demonstrated by the fact that no single faction can 
flout organized industry opinion by exercising its veto capriciously. 

Yet, last year when distribution refused to permit COMPO to act 
as the : agency for an industry campaign against toll television, a cam- 
paign which ITOA hoped it would support, Allied withdrew its sup- 
port from COMPO on the pretext that the council’s executive person- 
nel was acting without authority even though the minutes expressly 
gave authority for the action taken. 

In his keynote address at the 1951 Allied convention, Mr. Myers ex- 
yressed his opinion that “the agitation for arbitration has become a bit 
hyataetenl.* 

The membership surprised Mr. Myers by voting for an all-inclusive 
system of arbitration. In February of 1952, the Allied board was 
presented with the Myers’ arbitration plan, which was approved for 
submission to the heads of the film companies. 

At that time Mr. Myers already knew that the most controversial 
aspect of the Allied arbitration system would concern provisions for 
the arbitration of film rentals. 

Due to the large number of potential cases in this field “reasonable 
safeguards” would have to surround the arbitration of such cases, Mr. 
Myers explained. However, he added, it could be done. 

“The complainant’s good faith would be an issue by making his right 
to invoke arbitration dependent upon proof that he had tried unsuc- 
cessfully and in good faith to negotiate with the distributor for fair 
licensing terms,” the Allied’s counsel said. 

Mr. Myers further warned that “if the distributors reject the pro- 
posals and there is no voluntary abatement of the hardships of com- 
petitive bidding, the exhibitors will have to look elsewhere for relief. 

TOA had submitted its own arbitration plan to distribution about 
this time, and at the invitation of Eric Johnston, president of the 
Motion Picture Association of America, a meeting was called for 
April 22, 1952, in New York, to once again discuss an arbitration sys- 
tem. All exhibitor groups including Allied were invited and at- 
tended. Subcommittees were appointed to draft the agreement, based 
on the tentative accord reached at the meeting as to the scope of the 
arbitrable matters. Distribution was insistent at the very outset that 
it would not agree to the arbitration of film rentals. After negotiation 
and a great deal of discussion, the joint exhibitor-distr ibutor commit- 
tee, in which Mr. Myers took a leading role, came up with a draft for 
an arbitration system dated August 21, 1952, which excluded film 
rentals. 

A subsequent draft, dated October, 17, 1952, reflecting distributor 
changes in the draft, was sent to representative theater groups with the 
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door left open for exhibitor changes and suggestions. The changes 
made by distribution caused Mr. Myers to take a dim view of the possi- 
bilities of the emergence of an arbitration system. Prior to the Allied 
convention, where the distributor draft was to be presented, Mr. 
Myers remarked : 

It goes without saying that a mishmash of the August 21 draft contrived by the 
fin company attorneys behind closed doors and issued under Eric Johnston, 
imprimatur, will be carefully scrutinized by Allied’s committee and the board 
of directors before they reach a conclusion. I hope it will be found worthy. 

At its convention, November 17-19, 1952, Allied took precipitate 
action and flatly rejected the arbitration draft because it did not 
contain a provision for the arbitration of film rentals. There was no 
request for changes. The board decision was actually no surprise 
to the convention delegates since the prediction of rejection was al- 


ready contained in Mr. Myers’ message in the. Convention Journal 
which read: 


Based on our experiences to date, it is not expected this (distributor) draft 
will be wholly acceptable to the exhibitors, and so there will be counter proposals 
and the thing may go on indefinitely, unless Allied concludes that effort no 
longer justifies the necessary expenditures of time and money. 

Instead, Allied adopted a statement of policy which, in effect, 
stated that the distributors would first have to reform their destruc- 
tive sales policies before Allied could be expected to participate in 
such a cooperative project. 

Three courses of action were suggested: (1) Instituting and con- 
ducting litigation; (2) petitioning executive departments and admin- 
istrative agencies for help; and (3) appealing to appropriate con- 
gressional committees. 

Nowhere was it stated that the industry should try and resort to 
its own devices to work out its own problems. 

Senator Humpurey. Mr. Brandt, may I ask a question at that 
point? Is there reason to believe Allied may have felt that voluntary 
practices, or negotiations, would be of no avail, in the light of some 
of the experiences which other witnesses have related and which you, 
sir, have just related here ? 

I note that you say, “After negotiation and a great deal of discus- 
sion, the joint exhibitor-distributor committee, in which Mr. Myers 
took a leading role, came up with a draft of an arbitration system 
dated August 21, 1952, which excluded film rentals,” and you go on 
to say, “A subsequent draft dated October 17, 1952, reflecting the 
distributor changes in the draft, was sent to the representative theater 
groups, with the door left open for exhibitor changes and suggestions. 
The changes made by distribution caused Mr. Myers to take a dim 
view of the possibility of the emergence of an arbitration system.” 

What I am getting at is this—is the action of November 1952, by 
the Allied group, ca balling for three courses of action which you have 
just noted, namely instituting and conducting legislation, petitioning 
Government agencies and appealing to committees of Congress, based 
on the opinion that voluntary arrangements had always flopped or 
had always failed ? 

Mr. Branpr. Not so, because of the fact that with the one excep- 
tion that Thurman Arnold had turned down the one time that the 
United Motion Picture Industry had been able to get together, the 
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only group that had ever turned down working together in the in- 
dustry was Allied. You will note in my statement that I say the 
distributors had sent through the copies of the draft of their arbitra- 
tion with the suggestion that these were proposed changes and that 
they were ready to sit down and negotiate these things out. The an 
swer to that was the three things we are talking about, either legisla 
tion, litigation, or the halls of C ongress, 

Senator Humpurery. At any time up to 1952, do you recall that 
Allied had agreed to the use of arbitration as a method of working out 
these difficulties ¢ 

Mr. Branpr. They had agreed to sit in committee, and a draft was 
drawn which did not take into consideration film rentals with their 
sitting in at every meeting that was held. And I sat in on most of those 
meetings and Mr. Cohen sat in on all of them. 

Senator Humpnrey. Was Mr. Cohen then a member of Allied? 

Mr. Branvr. At that time he was no longer a member of Allied. 
He was on the board of directors of the Independe nt Theatre Owners 
Association. 

Senator Humpurey. Does the paragraph in your statement relating 
to Mr. Myers’ participation in this joint exhibitor-distributor com- 
mittee imply that Mr. Myers had agreed to, or tentatively agreed to, 
some arbitration procedure which excluded film rentals ¢ 

Mr. Branpr. That is right. 

Senator Humpurey. In 1952? 

Mr. Branpr. That is right. Up to 1952, Allied, or Mr. Myers, had 
not brought in what one of the previous witnesses called the gimmick 
of arbitra ating film rentals. 

I want to make a definite statement, as an exhibitor with every- 
thing that I have earned in this world invested in this business for 
myself and my children, and everything I have I earned in the mo- 
tion-picture business, I can tell you I do not want arbitration of film 
rentals. I can tell you right now, I don’t want to pay for Paramount’s 
investment in Ten Commandments if it isa dud. And the suggestion 
made by Myron Blank this morning to the effect that we could sign 
contracts on the exhibitor’s terms, and then if it didn’t work out to the 
statisfaction of the exhibitor, that we then go to arbitration. There 
isn’t a theater owner in America who had the money to finance that 
kind of a program. It is a silly thing to think we would sign a con- 
tract for 50 percent—it is natural that the distributor would then ask 
for his top terms, and then go to arbitration on it, with the result that 
we would have to go with hat in hand to an arbitration committee 
to get what? Our own money back. 

It is a two-way street. There is one suggestion made that arbitra- 
tion on film rentals should be only one way. Certainly that isn’t the 
democratic way of our doing things. The other is that it should go 
two ways. Well, this is a business of supply and demand and just 
the same as it is a seller’s market today, if those people who are ex- 
hibitors with a stake in this industry, w ho want to stay in this industry 
are smart enough, they are going to get together and produce pictures, 
if they are not consenting companies who have been divorced, to permit 
them to make investments in the production of pictures. Even if it 
gives them a preemptive right. And that should be explained much 
more fully. If there are 1. 500 theaters in America that are in the 
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divorced circuits today, it doesn’t necessarily mean that 1,500 theaters 
are going to get preemptive rights. 

In the city of Newark, Stanley Warner has the Brandford Theater. 
it means the Brandford Theater would get the preemptive right. 
Then it goes into the neighborhood theaters. When it goes into the 
neighborhood theaters, I have a neighborhood theater that plays with 
Stanley Warner. Other people have neighborhood theaters that 
play with Stanley Warner. We would all have the right to have that 
picture and it would give us another picture to run. It is an impor- 
tant thing that these companies be permitted to invest their money. 
In what? In something that gives them an inventory of product. 
And if in the converse the distributor feels that if he is going to have 
exhibitor competition and production, if the distributor wants to go 
back into the exhibition business, he should be permitted to do it. It 
was a healthy thing that we had that was taken away from us by these 
ungodly consent decrees. 

Senator Humpnrey. Go ahead. 

Mr. Branpr. If I appear, Senator, to be a bit vehement about it 

Senator Humpurey. Speak right up. This is a free and open hear- 
ing, Mr. Brandt. 

Mr. Branpr. I would like to have you understand that it is because 
of the fact that a lifetime full of work that I have put into the motion- 
picture industry—which I love, and which has been very good to me 
and my family—is at stake in this thing. And maybe through the 
medium of these hearings we can have our voices heard and out of this 
might come the necessary implements to bring this industry back and 
put it on its feet, again. 

Senator Humpurey. I may be a bit premature in this question, but 
do I understand from what you have had to say thus far, Mr. Brandt, 
that you do favor a system of voluntary arbitration ? 

Mr. Branpr. I certainly do. I think any honest man is willing to 
arbitrate. 

Senator Humpurey. Do you still favor a system of what you call a 
code of fair trade practices ? 

Mr. Branor. I certainly do. 

Senator Humpurey. Has there been some discussion lately of this 
code of fair-trade practices ? 

Mr. Branpr. The only thing has been these meetings which ran 
right up until the end of last year, on arbitration. The arbitration 
rules would have taken the place of the code of fair-trade practices, 
because those would have been the things that you could arbitrate on. 

Senator Humpnrey. You go right ahead here. I am sure I have 
presupposed by my questions some of your testimony and I prefer to 
get the details. 

Mr. Branpr. It was during this period that the Subcommittee on 
Monopoly of the Senate Small Business Committee of the 83d Con- 
gress began holding a series of meetings which were thereafter ex- 
tended into 1953. This was followed, upon completion of the hear- 
ings, with the issuance of a special report ** dated August 3, 1953, by 


# Motion-Picture Distribution Trade Practices, hearings before a subcommittee of the 
Senate Small Business Committee, 83d Cong., Ist sess. 
#S. Rept. 835, 83d Cong., Ist sess. 
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the full committee, setting forth its recommendations for improving 
the competitive position of the Nation’s motion-picture exhibitors. 

While the ITOA did not come forward to participate m the 1953 
hearings, we endorse for the record the following statement, recom 
mendation and conclusion of the committee, and I quote: 


Arbitration is not a panacea, but it would provide an inexpensive and expedi 
tious means for settling many of the exhibitors complaints relating to trade 
practices in the distribution of motion-picture film. Such matters as clearances 
in runs, prereleases and competitive bidding would lend themselves readily to 
arbitration. The record indicates that these constitute the great bulk of the 
complaints registered by exhibitors. 

The so-called August 17 draft of the industry-wide arbitration plan which was 
under study in 1952, impresses the committee as being a sound starting point for 
resumption of negotiations on arbitration. The fact that the best minds of all 
the major segments of the industry could agree on such a document gives hope 
of eventual acceptance of such a plan. 

The committee regards as unfortunate the course of action taken by a spokes 
man for the largest exhibitor organization, in summarily breaking off arbitra- 
tion negotiations shortly after the October 21 arbitration draft was submitted 
for exhibitor consideration— 


and I continue the quote— 


His contention that no arbitration plan would be acceptable in the absence of 
an agreement to also arbitrate film rentals after all parties had agreed during 
the August conferences that a film rental provision was unworkable, is arbitrary 
and unrealistic, in light of all the facts on record. The subsequent rejection was 
an astounding performance, in the opinion of the other negotiators, and obviously 
raised in their minds a question of whether there had been good faith in the 
tirst instance. 

The committee is equally critical of the distributor’s representatives in uni- 
laterally proceeding to incorporate changes of substance into the provisions of 
the August 21 arbitration draft. They should have reasonably anticipated that 
such action would gravely affect the notable progress which had been made to 
ward an effective arbitration system. 

This committee does not believe that film rentals should be the subject of 
arbitration. 


This is the Senate Small Business Committee. 


The distributor of a motion picture is entitled to receive the best possible price 
for his product and the exhibitor cannot dictate the price he will pay. It is 
evident that exhibitors would never agree to make whole a producer or dis- 
tributor who lost money on a picture, conversely, neither should a distributor be 
required to insure a profit to every exhibitor. The law of supply and demand 
should govern to the maximum possible extent consistent with the antitrust 
laws. 

It is clear to the members of the committee, however, that the overwhelming 
majority of the Nation’s exhibitors would welcome the adoption of any arbitra- 
tion plan as an important step forward. To the extent that it would cover issues 
other than film rentals, it would provide a means of equitably settling the major 
share of the differences which beset the industry. The record shows that the 
action of a spokesman of one of the large exhibitor organizations whether inten- 
tional or not, in closing the door on arbitration, constituted an imprudent sacrifice 
of the best interests of his members and all exhibitors. 

It is the considered judgment of the committee that an arbitration system can 
and should be speedily brought into being. The industry, both exhibitors and 
distributors, have able leaders whose record of performance in the past augurs 
well for the future. The prosperity of this great industry rests upon their will- 
ingness to sit down together and work out their problems in good faith * * *. 

The committee sincerely hopes and strongly recommends that responsible rep- 
resentatives of exhibitor organizations will take the initiative in promptly 
reopening arbitration negotiations. (S. Rept. 835, 88d Cong., Ist sess., p. 17.) 


_The primary responsibility for the breakdown in arbitration nego- 
tiations was placed on Abram F. Myers, general counsel of Allied 





252 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


States, on whom it rightfully belongs, even though Mr. Myers is not 
mentioned by name in the public report, he is the object of the com- 
mittee’s special attention. 

A chronological examination of happenings in the motion-picture 
industry, following publication of the Small Business Committee’s 
report of August 1953, reveals that Allied States at its convention, 
October 5-7, 1953, only 2 months later passed a resolution again 

utting the association on record as rejecting arbitration, with Mr. 
Myers reiterating that there was no practical benefit to Allied members 
in any plan which did not provide for the arbitration of film rentals, 
which countenanced prereleases, and which did not prohibit competi- 
tive bidding except on the written demand of an interested exhibitor. 

All the other exhibitor organizations with the exception of Allied 
States were getting ready to resume arbitration talks with the dis- 
tribution companies, and the Allied rejection of arbitration coming 
so swiftly on the heels of the Senate Small Business Committee’s rec- 
ommendations, was a great disappointment to the constructive forees 
which continued their efforts to establish industrywide arbitration. 

The TOA board at its annual convention, November 1—5, 1953, voted 
that the organization, despite Allied’s declination would proceed with 
attempts to establish a system of arbitration jointly with the distribu- 
tors and with all other distributor groups that might wish to join. 

Eric Johnston then invited all exhibitors groups including Allied 
to participate in meetings regarding an industry-arbitration plan. 
The Allied board rejected this invitation on February 25, 1954, per- 
sisting in its demand for the arbitration of film rentals. 

A drafting committee representing responsible segments of the 
industry, other than Allied, was appointed in May 1954 following 3 
days of meetings and discussion. The committee worked hard and 
long on the new arbitration draft and engaged in many prolonged 
discussions with respect to various points which are incorporated in 
the final draft. 

Mr. Cohen, our representative on that committee, is present, and 
T would like to have him give the ITOA version of its participation, 
and what happened at these meetings. 

In the meantime, however, Mr. Myers and the Allied board on 
August 24, 1954, passed a resolution in the form of a “declaration 
of emergency” detailing harsh selling policies and announcing among 
other things, an intention to draft a bill for presentation to Congress 
in order to achieve Federal regulation of film rentals. 

We know that Allied leaders and its general counsel were, and 
continue to be, aware of the fact that the rank and file exhibitor is 
opposed to this solution, other than its use as a bargaining weapon. 
That is why the Allied declaration urged that the proposed legislation 
“afford a minimum amount of regulation * * * to preserve the 
theaters of the United States.” 

Senator Humpnrey. Mr. Brandt, from time to time you make 
statements such as this, 


We know that Allied leaders and its general counsel were and continue to be 


aware of the fact that the rank and file of exhibitors are opposed to this 
solution. 


I cite that particular language as it relates back to other state- 
ments as to what the rank and file exhibitors felt and as to how they 
might disagree with leadership. 
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Do you have any documentary evidence to support that assertion ! 
Mr. Branpr. I think we do, sir. 

In the ITOA we publish a trade paper, which receives considerable 
mail from exhibitors of all organizations and from those not affiliated 
with any organization, and we find this, that in talking to some of 
the Allied leaders, like Wilbur Snaper—he told me that this was only 
being done as a bargaining thing. atone that we have received from 
exhibitors in the field who are members of Allied find fault with this 
thing and want arbitration. 

The average small-town exhibitor can’t afford the retention of a 
high-priced law concern to start an antitrust suit, and must, by the 
nature of the business, depend on that organization that he is a member 
of, or, on any correspondence he can effectively have with an organi- 
zation like the ITOA, or through its paper. We will be able to 
document it. 

Senator Humpurey. I might suggest at this point, in the light of 
the fact that there is some rather sharp and pointed criticism leveled 
here at Allied, and how Allied and TOA seem to be in agreement on 
general policy, after January of this year, that it would be very 
helpful to the subcommittee if we had a referendum vote on the part 
of the membership of these two organizations as to their views relat- 
ing to the enamel which have been suggested. 

I don’t want to outline any specifics here. I doubt that this would 
be appropriate for the committee itself to do, because you have vol- 
untary organizations and I am not sure that we ought to try to by- 
pass duly constituted leadership in these organizations by going di- 
rectly to the membership. We do, may I say, sample opinions of 
businessmen in certain fields. For example, on the question of fair 
trade, we are sending out 15,000 questionnaires to merchants and to 
manufacturers so that we on the committee may get their expressed 
views. We have gone directly out into the field, so to speak, by way 
of these questionnaires. 

Now, there is a lot of argument here about how to proceed with 
a difficult problem in this industry. It would be reassuring to know 
just cutie how the individual members of the groups feel about 
many proposals. For example, how do they feel about arbitration 
of film rental? How do they feel about this proposal of preemptive 
showing of films by the divorced-theater circuits?) There have been 
some very good proposals. There have been some very imaginative 
proposals made here. 

It would be helpful to me before we prepare a report on these 
hearings if we had more information along this line. I am saying 
this in the presence of all here in case there is such information avail- 
able. I would welcome it from the respective organizations, the 
Theater Owners of America, the Allied States groups, and your 
group, Mr. Brandt, or any other group. I think we could use such 
information. 

Mr. Branpr. Might I say this to you, Senator? You are doing 
wonderful work in these other industries in sending out these question- 
naires. The motion-picture industry has been a red-white-and-blue 
industry all the way through. Our service to the Government of the 
United States has been a singularly outstanding one, with a great 
record behind it. Your committee can do no greater service to our 
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industry than to take the time to get up a questionnaire to ask these 
questions of the theater owner himself. You will find that the great 
majority of exhibitors right up and down the line do not want to 
arbitrate film rentals. You will find right up and down the line they 
do not give a tinker’s hoot as to whether a theater is divorced or not, 
except, in it not being divorced, the producer has to produce pictures 
for his own theaters. 

Senator Humpurey. You may recall I indicated I might have to 
leave for just a few minutes. It may not be long. There is a meet- 
ing I have to attend in the Office of the Secretary of the Senate. I 
shall be back shortly. I have my colleague and friend here, Senator 
Morse, who is a very active member of the Senate Small Business 
Committee. I should like to turn over the hearing " him. 

You have possibly had some briefing, Senator Morse, by Mr. Odom, 
on the background of Mr. Brandt’s statement. This is a highly con- 
troversial matter and Mr. Brandt is giving militant testimony. I 
shall depart for a moment and return. 

Senator Morse. I have been pinch-hitting for you since 2 o’clock. 
You are chairman of a subcommittee of Foreign Relations that has 
been meeting since 2 o’clock. I hope I didn’t misrepresent you, but 
you had better live with the transcript. 

Senator Humpurey. I had 4 subcommittees this morning at 10 
o'clock and 5 yesterday, and it is a little difficult to get to them, but 
this is the more thrilling meeting, Senator; make no mistake about it. 

Senator Morse. Go ahead. 

Mr. Branpr. In the meantime, however, Mr. Myers and the Allied 
board, on August 24, 1954, passed a resolution in the form of a declara- 
tion of emergency, detailing harsh selling policies and announcing 
among other things an intention to draft the bill for presentation to 
Congress, in order to achieve Federal regulation of film rentals. 

At the Allied convention on October 12 to 14, 1954, a resolution 
was passed, giving the board of directors the diseretion to proceed with 
Mr. Myers’ ‘bill to regulate film prices through the Federal Trade 
Commission, unless it decided that in the followi ing 3 months, “condi- 
tions in the industry have so changed as to make resort to legislation 
unnecessary.” 

Sought for comment on the Myers bill for Government regulation 
which was printed and presented at the 1954 convention, and I pre- 
sume available to this committee,* I made a statement reported in the 
Film Daily on October 14, 1954, that the bill was an “abortion,” and re- 
peated charges that Mr. My ers was once again deliberately fomenting 
strife; that he was a professional policymaker who did not own a 
—_ theater; that he wants an industry constantly engaged in a civil 

yar; and, finally, that he is going to cause more theaters to go out of 
Saoainain than any evils ever fostered by the distributors. The quotes 
were accurate and I repeat them again. 

Mr. Ben Marcus, then president of Allied, took issue with these 
remarks and wrote me that the Allied board chairman, “for a man who 
has no personal holdings in our industry, has contributed more than 
any other individual during the past 25 years to the welfare of the 
independent exhibitor and the industr y asa whole.” 


46a See appendix II, p. 484. 
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In a reply to Mr. Marcus, I acknowledged that Mr. Myers more than 
any other individual is entitled to recognition for the ‘elimination of 
block booking, for divorcement, for competitive bidding, for an ab- 
sence of industry arbitration, and now for the threat of Government 
regulations. I stated in part: 

Let each independent exhibitor search his conscience and ask himself how much 
these above-mentioned five industry conditions have contributed to his welfare 
and then the achievements of Allied’s general counsel will fall into their proper 
perspective. 

On October 11, 1954, the ITOA wired the United States Attorney 
General Herbert Brownell and Assistant Attorney General Stanley 
N. Barnes, head of the Antitrust Division of the Department of 
Justice, urging that permission be granted to National Theaters, the 
former theater circuit affiliate of Twentieth Century-Fox Film Corp., 
which was petitioning to enter production as a means of combating 
the product shortage. The ITOA telegram read as follows: “As Pres- 
ident of the Independent Theater Owners Association of New York, 
I am wiring to urge your support of a petition by National Theaters 
which is to be presented to the Statutory court in the case of U.S. v. 
Paramount et al., which seeks to grant permission to that company to 
finance and produce feature motion pictures. ‘The motion-picture ex- 
hibition industry is presently suffering from a shortage of product 
and rental terms for films are geared to a seller’s market. A refusal 
to grant permission to National Theaters will actually serve to re- 
strain trade whereas favorable reception of this petition and that of 
others similarly situated will do much to promote much-needed com- 
petition in the production of motion pictures.” 

This telegram, urging the Attorney General to poner production 
by former affiliated circuits, was at least 15 months before any similar 
action was proposed to the Department of Justice by TOA, and 
Allied. 

By mid-August, 1955, the joint arbitration committee representing 
distribution and the three participating exhibitor organizations, TOA, 
ITOA, and MMPTA, approved the draft of a new arbitration sys- 
tem. Ata meeting on September 21, 1955, ITOA was the first to vote 
approval of the arbitration draft, copy of which is now in the hands 
of this committee.” 

TOA ratified the arbitration draft at its convention, October 6 to 9, 
1955, expressing opposition to Federal regulation and giving its sup- 
port to the current COMPO campaign to eliminate the remainder of 
the Federal admissions tax. 

Allied States leadership on the other hand declared that its mem- 
bers either “reaped little or no benefit” from the partial tax repeal that 
went into effect in April 1954. Mr. Myers in his bulletin of Septem 
ber 9, 1955, stated as follows: 


We will not waste time speculating on what the chances of success would 
be in such an (tax repeal) effort, had the benefits of tax reduction last year been 
fairly divided among industry members. The exhibitors enjoyed considerable 
good will in Congress which had its beginning in the campaign of 1950 and was 
greatly enhanced by the campaigns of 1953 and 1954. But if the effort is re- 
newed next year, the question inevitably will be asked, “What happened to the 
relief granted in 1954?” Then the fat will be in the fire. 


7 See exhibit 21a, p. 216. 
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Of course it is easy for circuit executives and some (trade papers) editors 
to say that Allied should sidetrack its legislative program and clear the way 
for such a tax campaign. But when they do they abandon to their fate the 
exhibitors who reaped little or no benefit from last year’s tax bill, because of 
the distributors’ greediness in pricing pictures. 

Allied, by its emergency defense resolution, which has been several times 
reaffirmed, is committed to Government regulation of film rentals. Unless 
the film companies undergo a change of heart and walk through the door that 
the resolution leaves open, Allied will of course proceed with its program. 

Now one does not need to be a logician to figure out that with the independent 
exhibitors telling Congress what happened to the relief it voted them a short 
time ago, and asking for the regulation of film prices in order to stay in busi 
ness, it is extremely unlikely that Congress will grant further tax benefits to 
be gobbled up by the film companies. 

The ITOA must nail that fabrication right now. Were it not for 

the tax relief granted us thus far, additional thousands of exhibitors 
would be out of business. The independent exhibitor received sub- 
stantial relief and must receive further relief in the form of total 
repeal to keep many thousands of theaters operating—and this applies 
equally to the Allied members who are being misguided by the pro- 
gram of their leaders. 
- At the Allied Drive-In Convention last month, Mr. Myers was 
queried on the Board’s refusal to participate in the tax fight. He 
replied that Allied was as eager to get rid of the tax as anyone else 
but that the time was not ripe and that it was a mistake to wear out 
our welcome on the doormat at Capitol Hill. 

It is quite obvious that Mr. Myers’ views can change to fit the 
situation. He didn’t admit that the effort at Government regulation 
was being given priority over the effort for complete tax repeal and 
that it would be difficult to ask for both at the same time. It would 
certainly embarrass Mr. Myers if exhibitors told Congress what par- 
tial tax relief has already meant to them and would put the lie to 
his statements that distribution confiscated the benefits. 

Certainly, the distributors are exacting harsh terms by tough bar- 
gaining and selling—but there was never any intention that distribu- 
tors were not to receive a share of the tax savings. 

Speaking of the tax campaign in January 1953, Mr. Myers stated: 

Certainly it would be a lifesaver for the theaters. It would automatically 
increase the distributor’s revenue on percentage pictures. 


As a matter of fact, the industry’s presentation before the House 
Ways and Means Committee in April 1953, indicated that the distribu- 
tors share in the added box-office receipts and tax savings on the basis 
of complete elimination would amount to 34 percent of the added 
gross. 

According to the best figures that we have been able to examine, the 
distributors’ share of the tax savings have approximated that figure. 
The truth of the matter is that the large first-run situations, playing 
the major attractions at top percentage rentals, are receiving a lesser 
share of the tax savings than the small theater owners, many of whom 
are paying flat rentals and retaining the entire tax savings on their 
admissions under 50 cents. 

In soliciting letters of complaint from theater owners, to be pre- 
sented at these hearings, at least one of the Allied bulletins in late 
December 1955 requested documented evidence of the confiscation of 
the tax savings by the distributors, and I would be most anxious to 
see if such proof can be submitted to the committee. 
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A copy of the arbitration draft was forwarded to Allied, although 
the organization had not participated in the negotiations. It was 
promptly blasted by Mr. Myers in an October 1955 bulletin to the 
Milied membership as legalizing prereleasing abuses. 

Following Mr. Myers’ lead, the Allied board, at the November 7-9 
convention, rejected the arbitration draft as a plan which would legal 
ize prereleases. This, despite the fact that the joint arbitration com 
mittee pointed out that the arbitration draft neither condones nor 
authorizes prereleases and only sets a limit where no limit exists. 

It might be worthy of note that Rube Shor, current Allied president, 
told the convention that Allied did not gain in strength or prestige by 
its previous association with TOA in joint action but was “weakened” 
instead. 

On November 29, 1955, the legal committee of Motion Picture Asso 
ciation of America, representing distribution, approved the arbitra- 
tion draft. 

At a membership meeting on December 8, 1955, the ITOA passed a 
unanimous resolution instructing its legal committee to take appro- 
priate action to attend the forthcoming congressional hearing and 
make known the position of our association in order to protect its 
members from the pitfalls of the Allied plan. 

The TOA-Allied rift had widened considerably during the latter 
part of 1955. In January 1956, Mr. Myers criticized the TOA ques- 
tionnaire to its members for the collection of facts to be presented to 
this committee as calculated to influence exhibitor responses. 

The industry was surprised, therefore, to learn on January 24, 1956, 
that TOA and Allied had adopted a mutual platform at a secret meet- 
ing on January 18, 1956. 

The platform of agreement approved by the board of each organi- 
zation provided as follows: 

That TOA will represent to the Department of Justice and to the Senate Select 
Committee on Small Business that it will approve a plan of all-inclusive arbi- 
tration, including arbitration of selling policies and film rentals, and that 
Allied will join with TOA in urging to the Department of Justice and to the 
Senate Select Committee on Small Business that the theater circuits, including 
the so-called divorced circuits, be permitted to produce and to distribute motion 
pictures with preemptive rights for their own theaters, which they now own, 
and legal replacements thereof, and not to theaters they may hereafter acquire. 

On February 8, 1956, TOA released an exchange of letters between 
Myron Blank, its president, and Mr. Lichtman,*® in which TOA on 
January 21, 1956, stated that it would be unfair to the cause of exhibi- 
tion for TOA to submit the proposed arbitration plan just prior to 
the start of the subcommittee Sasinah since distribution is the prime 
target of the hearings. It therefore notified the drafting subcom- 
mittee that its board had voted instead to “temporarily” withdraw its 
approval of the arbitration plan and to review the plan in the light of 
changed industry conditions at its board meeting on March 4. 

Since that time, a TOA-Allied commmittee has met with Depart- 
ment of Justice officials on the above proposals. According to Mr. 
Myers’ bulletin on January 31, 1956, the Department did not look 
kindly on the arbitration of film rentals and would not use its power 
to recommend distributor adoption of this proposal. 


* See exhibits 21, 21 (a), (b), and (c), pp. 215-231. 
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A bulletin of the North Central Allied in February 1956, after the 
date for which the hearings were scheduled originally, continued the 
appeal to its members for affidavits to support Allied’s charges before 
the subcommittee hearings, complaining that insufficient affidavits had 
been received. 

And, again, I would like to make the point, because it is a telling 
one, that in spite of it being a national association, and in spite of 
the second appeal, all they represent to have—and they did not pro- 
duce those—were 50 affidavits.** 

At its February board meeting held a month ago, Allied announced 
that, despite its common platform with TOA, it would not veer from 
its objective—a drive for Government action on film rentals. 

In explaining the TOA-Allied trade, Mr. Myers said it was not 
so much politics as it was necessity to destroy distribution’s strategy 
on arbitration. 

On March 2, 1956, as president of ITOA, I wired E. D. Martin, TOA 
board chairman, to request the directors at their meeting— 
to carefully reconsider its temporary withdrawal from and to reinstate its 
approval of the arbitration draft, prepared by the joint exhibitor-distributor 
committee. 

I reminded the TOA that it has been an unwavering proponent of 
arbitration: that the draft furnishes a sound beginning; that its 
representatives played a significant role in the preparation of the 
draft; and that the industry has spent decades in arguing the pros 
and cons of voluntary arbitration without giving it the benefit of 1 
year’s trial to prove its worth. 

The TOA board, however, reaffirmed its joint stand with Allied 
and refused to reinstate its approval of the arbitration draft. 

I make no effort to minimize the complaints and conflicts that plague 
exhibitor-distributor relations. Independent exhibitors have had, 
and still have, many legitimate grievances against distribution. 

A seller’s market exists and rental terms are harsh. There is an 
acute product shortage and exhibition has borne the brunt of it 
particularly during the last quarter of 1955 when it was never worse. 
These are the exhibitor’s two greatest problems in addition to attend- 
ance—product and terms. 

Two decades of militant activity with a full measure of litigation 
and legislation have proven fruitless in bettering the position of the 
exhibitor in connection with these problems. Today the exhibitor 
is at the lowest rung of the ladder in the entire history of the industry. 

Block booking is no longer with us. Even at its worst, theater 
owners were insured of a product inventory. I have no doubt that 
the majority of exhibitors would like to see a return to block booking. 
They have been milked dry with picture-by-picture selling, and com- 
petitive bidding ushered in a new era of cutthroat competition which 
pitted exhibitor against exhibitor and feathered the nest of distri- 
bution. 

Bidding would still be unknown to this business were it not for the 
innocent motivations of judges unfamiliar with the complexities of 
the business. 

With divercement, the independent exhibitor is suffering even 
more from harsh terms and a product shortage. It was an easy thing 


48a See appendix III, beginning on p. 490. 
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for Mr. Myers to capitalize on righteous exhibitor wrath and paint 
a utopian picture of industry reforms arising from litigation and 
legislation. 2 

All those clear-thinking exhibitors who opposed this industry-be 
damned viewpoint in favor of efforts at industry harmony were called 
tools of distribution and advocates of inaction in spite of the fact 
that they saw disastrous consequences for exhibition in divorcement. 

Divorcement became an actuality and now Mr. Myers is caught 
with his theories down, so further explanations are in order. He 
cannot admit that divorcement, more than any other factor, 1s respon 
sible for the dearth of product and high film rentals. 

Instead, he insists the culprit that upset the applecart is fierce tele 
vision competition. : 

A December 1955 bulletin of Allied, referring to a published trade 
paper story by Myron Blank, Theater Owners of America president, 
who blamed the current product shortage on divorcement and the 
consent decrees, stated as follows: 

Perhaps some exhibitors seriously believe that divorcement is a contributing 
cause to the shortage, but we are sure that most statements such as Mr. Blank’s 
have a purely propaganda purpose to put the onus of the shortage on Allied for 
the negotiation of the decrees. Repeated over and over again, it is hoped that 
exhibitors will accept without reasoning that it is a self-evident truth that 
Allied is responsible for the shortage. 

An unbiased questioning for the reason of the product shortage should lead 
to the answer that it is the result of the great change in the entertainment 
market brought about by TV. Like any other manufacturer, the film maker 
cannot grind out product in complete disregard of what the ultimate consumer 
will buy. Since television, the public just will not buy a lot of the kind of 
merchandise that formerly constituted a product supply in quantity * * *. 

To say like Mr. Blank that “The shortage of pictures * * * without ques- 
tion has come about because of the consent decree’ may be a less disturbing 
answer and one that does not place a demand on an exhibitor to seek solutions. 
But we think that the exhibitor who recognizes that the shortage is one phase 
of an entirely new set of market conditions will be the one more likely to 
adjust his operation for a prosperous future. 


Of course, television is fierce competition; but how can Mr. Myers 
then refer to the product shortage as artificial. It would appear to 
be that he is carrying water on both shoulders. 

There is no doubt that the former theater affiliates had an impor- 
tant say in the pares activities of the film companies. There is 


no doubt that the theater partners of the film companies had an im- 
portant say in stabilizing rentals charged by their affiliates. There 
is no doubt that the theater affiliates of the distributors made most 
of the profits for the film companies. There is no doubt that film 
rental terms prior to divorcement would look mighty attractive today. 
There is no doubt that the sale of theatrical features to television was 
hastened by divorcement. There is no doubt that the absence of an 
obligation or responsibility to its former theater affiliates has created 
a new set of market conditions that tip the scales in favor of dis- 
tribution. 

For years, under the guidance of Mr. Myers, Allied has fought to 
end vertical integration as the solution to its problems. This plat- 
form plank to join TOA in urging the production of films by former 
circuit affiliates with preemptive playing time represents a grand 
reversal on the part of Allied, inconsistent with 20 years of previous 
activity, but it is a step in the right direction. 
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The idea of going to Congress for Federal regulation is pictured by 
Allied as the work of desperate men, done as a matter of last resort 
with nothing to lose. The ITOA believes there is plenty to be lost 
by exhibitors if Government regulation becomes an actuality. Those 
of us who are truly afraid of the consequences of such regulation have 
been accused by Mr. Myers of trying to strike terror in the hearts of 
exhibitors. He’s right. We're terrified ourselves of the consequences. 
We are not yet so terrified by industry trade practices that we are 
willing to risk ourselves to the unknown. 

This is the first effort ever made in this country to provide Govern- 
ment price regulation for so diverse a product as motion pictures and 
Mr. Myers concedes that the problems presented are most difficult. 

Mr. Myers’ bill ** to solve our problems provides that distributors 
shall file with the Federal Trade Commission fair and reasonable 
classifications of films and theaters, together with fair and reasonable 
film rentals for each classification. Before licensing a film, it is to be 
allocated to a proper classification. If 25 or more exhibitors challenge 
the reasonableness of the film rental, the Federal Trade Commission 
is to serve a formal complaint on the distributor and hold a formal 
hearing thereon. If the Commission believes that the challenged 
pricing or allocation is unfair, it then issues its own order specfying 
the reasonable film rental or allocation to be followed. 

The bill prepared by Mr. Myers recognizes that film rentals may 
vary on pictures from area to area and the distributors are permitted 
to allocate a picture to different classifications in different areas. 

The distributors are to file with the Commission their maximum 
film rentals for each of the several classifications of pictures for each 
of the several types of theaters in terms of flat rentals or percentages 
of gross receipts. Nothing contained in the bill is to prevent a dis- 
tributor from arranging, under rules and reguiations to be subscribed 
by the Commission, for a suitable number of test runs of a picture 
before classifying it, with attendance records and receipts of such 
test runs available to the Commission. 

Distributors, under the bill, are likewise relieved from filing maxi- 
mum film rentals with the Federal Trade Commission where theaters 
are involved in competitive bidding, requested in writing by one of 
the competing exhibitors. Under further terms of the bill, the Federal 
Trade Comaialnitis: in passing upon maximum film rentals for classi- 
fication of theaters, shall take into consideration factors such as (1) 
the average film rentals charged by the distributor during the past 
10 years: (2) gross income and net profits of the distributor as shown 
by its annual reports; (3) the average film rentals paid by exhibitors 
over such a period of time that the agency may require; (4) the gross 
receipts and net profits of the complaining exhibitors. 

In deciding whether challenged film rentals and allocations of pic- 
tures are fair, the Federal Trade Commission, under this measure, 
shall strive to secure continued successful operation of the distribu- 
tors and of as many theaters as possible by an equitable division of the 
box office gross receipts. 

These, in brief, are the major terms of Mr. Myers’ bill to make the 
Federal Trade Commission the film rental czar of the motion-picture 
industry. 
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Mr. Myers has declared that this industry can be regulated as a 
public utility by the Federal Government because film prices are 
clothed with a public interest. Yet, he has publicly stated that he is 
not sure of the legality of this measure even if Congress could be 
convinced. On October 12, 1954, he stated, “* * * L am not brash 
enough to assert unequivocally that such legislation would be sus 
tained.” He is nevertheless willing to go ahead, no matter what the 
consequences to theater owners might be. 

It must also be known that Myers is a former Federal Trade Com- 
missioner. He is painfuly aware of the fact that the reforms which 
he sought are not working as well as they should. 

In his own words at the 1954 convention, he stated: 

IT am reluctantly forced to the conclusion that my own former stamping 
ground, the antitrust division, has become merely a place where big business 
applies for remission of its past sins and a blessing on its future activities. 

Now, he'd like to try his other old stamping ground, the Federal 
Trade Commission. He believes it to be of minor consequence that the 
Federal Trade Commission has never regulated prices before, and he 
has publicly stated that he doesn’t know that the Federal Trade Com- 
mission will do any better for the industry than the Department of 
Justice, but he says: 

It is harder for the film companies to reach in and control the Commission 
with five members than an executive department presided over by a single 
Cabinet officer. 


Mr. Myers would like the industry to be considered a public utility 


and thus subject film rentals to regulation since distribution involves 
interstate commerce. The theater is not, he argues, in interstate com- 
merce and therefore motion-picture th reate r elimination prices cannot be 
tampered with by the Commission. He has admitted, however, that he 
could be “strung up,” if such a thing came to pass. 

There is quite a bit of legal uncertainty about this contention, how 
ever. Even Senator Schoeppel, In A letter to Albert Hanson. of the 
Southern California Theatre Owners Association in December 19/4, 
stated as follows: 

If I were an exhibitor, I would think a long time before I would urge 
ernment regulation of my business. Government regulation is not a one-way 
street. I would not want the Government telling me what price I could charge 
at the boxoffice, what returns I could get on my investment, and having burean- 
crats drawing up schedules telling me what pictures I could play, for how lor 
and when. 


This industry is not a public utility. Once the Government steps in, 
there is no telling how broad regulation may become. If the industry 
acknowledges the public utility status, Mr. Mye rs certain I} cannot 
deny that professional do-gooders, sel f- -appointe -d critics and industry 
enemies can seek regulation of admission prices at the very least on 
the statewide level in the public interest. We must not a this 
attitude to gain acceptance in any shape, manner or form 

Speaking for myself, and based on more than 40 years’ experience 
in the business, the occasion has never arisen, with but one exception, 
where the price of a picture that has been sold to me, but which has 
not lived up to expectations, was not adjusted with an understanding 
that I could never hope to obtain from the Federal Trade Commis- 
sion and which would not have the power so to do under the Myers’ 
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bill. I am sure that other exhibitors would be mighty uncomfortable 
to know that once the price is set they could under no circumstances 
expect an adjustment if the picture f: uiled to live up to expectations in 
their situations. 

The one exception is Guys and Dolls, for which Samuel Goldwyn 

is demanding confiscatory terms with “no open-door policy.” It is a 
take-it-or-leave-it deal under which Mr. Goldwyn is actually asking 
theater owners to take a loss for the privilege of playing his picture. 
And so along with many theater owners throughout the country I am 
not playing this picture in any of my theaters. 

Mr. Myers, who is so vehemently opposed to any prereleases under 
any circumstances is nevertheless willing to permit test runs of each 
and every picture subject to Commission approval in certain areas be- 
fore it is classified. This would serve to make the prereleasing prac- 
tice more vicious than it has ever been and certainly do more to create 
extra clearances and legalize the situation than the arbitration draft 
which limits the number of prereleases which may be issued by the 
companies. 

The bill exempts situations in which competitive bidding is invoked 
by an exhibitor competing for a run. Under the Myers’ measure, 
competitive bidding would become commonplace and exhibitor would 
be pitted against exhibitor as never before. 

Mr. Myers, who sought to abolish block booking down through the 
years and finally succeeded in getting single picture selling achieved 
in the industry’s antitrust suit ‘which helped deprive an exhibitor of 
a product inventory, nevertheless allows for a block-booking provi- 
sion in his proposed bill. 

We do not subscribe to Mr. Myers’ opinion of the Justice Depart- 
ment, that it is a place where big business applies for remission of its 
past sins and a blessing for future activities, nor would we apply 
such terminology to the Federal courts which signed the consent 
decrees. It is just that these well-meaning Federal institutions have 
never been fully aware of the intricacies of the motion- picture indus- 
try. That is why the industry has been blessed with cut-throat sales 
policies like competitive bidding, which was originally conceived by 
the New York Statutory Court as an alternative to divorcement under 
the sincere belief of the court that it would be a boon to independent 
exhibition and help to restore free enterprise. They just don’t know 
the business. 

Who is going to educate the Federal Trade Commissioners into the 
workings of the industry? Who is going to pay the administrative 
costs which are bound to be high ? 

I am a theater owner. I own the theaters I represent. Both I and 
my associates in the Independent Theatre Owenrs Association are 
vigorously opposed to this ridiculous request for legislation. I am 
firmly convinced that the rank and file of independent exhibition is 
either opposed to this legislation or does not realize what it entails. 

This legislative threat is the primary reason for the appearance of 
ITOA before this committee, and I am convinced that, in preparing 
this bill and pushing relentlessly for its enactment, Mr. Myers is once 
again proving that he is ready to sacrifice the best interest of the 
Allied members and independent exhibitors generally. 
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The ITOA, th-refore, strongly urges this committee to do every 
thing in its power to discourage the Allied attempts to aclueve Gov 
ernment regulation and dee lare that Federal control of film rental): 
s an improper solution of exhibitor grievances against distribution 

Today, exhibitor competition for quality product is fierce. A me 
diocre film goes begging while bidding has made film rentals soar to 
astronomical figures. In order to make every picture important, and 
intent on the latest technological developments, the studios cut back 
on quantity production. They found out that a lesser number of 
pictures of top quality brought in larger returns. And they were no 
longer obligated to maintain a constant flow of production to round 

out the playing time of former theater affiliates, nor were they con 
cerned with the terms sought from their former partners. The tilm 
companies could demand higher prices and get them without fear 
that their former affiliates would be subject to retaliation. There was 
no further obligation to provide grist for the mill. Divoreement, in 
my opinion, is the most important factor of today’s harsh terms and 
shortage of product. 

To alleviate this condition, more production must be encouraged. 
We have just come through a period, and it may vet be the beginning, 
where the film companies have been experimenting with new tech 
nological programs to make the presentation of theatrical features in 
motion pictures greater attractions, 

‘Twentieth Century- Fox, in the development of CinemaScope and 
CinemaScope 55, of necessity could not make as many pictures as it 
desired until the mediums had proved themselves. Paramount has 
heen engaged in the development of VistaVision. There are optical 
prints of pictures; there are stereophonic sound prints of pictures ; 
there is the development of Perspecta sound. There is Cinerama, 
Todd-AO, Cinemiracle, Superscope, and dozens of other develop 
ments—all vying for exhibitor and distributor attention. 

Many of the companies, understandably, have been extra cautious 
in producing films in certain systems. We learned that from the 
3-D rage. This tended to restrict to some degree the amount of pic- 
tures that were made. 

However, there are many encouraging signs that the worst is over, 
at least for the time being. RKO Radio Pictures, which had dras 
tically curtailed its output, is today once again becoming a vigorous 
company and has allocated $22,500,000 for the production of its first 
11 films. 

Announcing a new program of 30 CinemaScope features to be pro 
duced for 1956 alone, with a negative budget of $70 million, this rep- 
resents a sharp increase in production for Twentieth Century-Fox, 
which promises exhibtors more pictures in the CinemaScope a 
than ever before. Other companies are also preparing ambitious 
programs. Metro-Goldwyn-Mayer, according to Dore Schary, has 
$100 million invested in productions ready for release and on next 
year’s program. Paramount has considerably over $50 million in 
product inventory. 

Perhaps the greatest boon to the solution of the product shortage 
has been the welcome addition and flourishing growth of independent 
producers. The tremendous success of United Artists as a most im-, 
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portant distribution outlet during this time is a direct result of this 
condition. 

During the next 10 months, that company will invest more than St 
million in new production whereas 5 years ago its total gross was $18 
million. They are most anxious to fill the void, as are the other im 
portant companies like Warner Bros., Columbia, Universal, Repub- 
lic, and Allied Artists. But all of these together may not be sufficient 
to solve the product shortage. There isa need for more product, and 
exhibition can do something about it on its own, too. 

That Allied States was keenly aware of this was evident from its 
dealing with producer Hal Makelim in establishing the Makelim plan 
for the production of 12 pictures. Unfortunately, this program never 
got off the ground. It is interesting to observe here that Allied States, 
which has opposed block booking of product, encouraged its member 
ship to invest money in the Makelim plan for 12 pictures, sight unseen. 

I would like to point out that many exhibitors personally have in- 
vested considerable money in independent production and in bringing 
over English and foreign productions to fill playing time. Many have 
formed their own production companies. Many of the members of 
the Independent Theater Owners Association have invested funds in 
the newly formed Distributors Corporation of America, which is pro- 
ducing pictures and of which I am a director. The Trans-Lux Dis- 
tributing Co., with which I am associated, has brought in several pic- 
tures from abroad. 

The Theater Owners of America inspired the formation of the Ex- 
hibitors Film Finance Group (EFFG) in 1954. This group was 
formed to finance important independent production if the Depart- 
ment of Justice would permit former affiliated theater circuits to make 
investments in such a proposition. Up to this time it has achieved no 
particular success. 

We would like to recommend to this committee that it urge the Jus- 
tice Department to continue its recently instituted policy “of invest- 
ments in companies like EFFG or others trying to bring new product 
to the market. ‘To do otherwise would be to restrain trade instead of 
promoting much-needed competition. 

The ITOA is convinced that if arbitration gets a chance on an in- 
dustry wide basis, it will prove to be of tremendous value over a period 
of time and warrant the endorsement of all industry groups—even the 
recalcitrant Allied leadership. 

We do not wish arbitration to become the sacrificial lamb for in- 
dustry disunity. Allied proclaims a devotion to the concept of arbi- 
tration but they refuse to give it a chance to get off the ground and 
prove itself. We never expected that arbitration would be a cure-all. 

However, the progress that has been made during the last few years 
has narowed the areas of conflict so that there is a sound starting 
point. 

At the present moment, I'TOA is the sole exhibitor signatory to the 
arbitration draft, and we are proud of our position and disappointed 
in the performance of the TOA board of directors which withdrew its 
approval following earlier ratification. Up until that time TOA was 
opposed to the arbitration of film rentals. In its common platform 
with Allied, it is now insisting upon the inclusion of film rentals as 
‘long as Allied will join in urging the Department of Justice to permit 
production by the divorced circuits. 
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It is significant that the Department of Justice does not look favor 
ably on the TOA-Allied recommendation that it paren on the film 
companies to include film rentals in a voluntary arbitration plan. It 
should not be forgotten that this proviso was also disavowed by the 
August 3, 1953 report (S. Rept. 835) of the Senate Small Business 
(‘ommittee, and by the same token, two-way arbitration would be the 
most costly flop this industry could ever have, because it would be 
costly to the exhibitors on the one hand if they had to beg for expensive 
pictures produced by the producing companies, which they would 
iave to foot the bill on, under arbitration, and it would be expensive 
for distribution if a very big picture ran in a theater and did no 
business. 

As a practical exhibitor, I am certain that the operations of such an 
arbitration provision would aggravate the industry conditions 
brought about by divorcement. The present product famine would 
look like a feast. Independent production would be discouraged and 
theater owners would be instituting a procedure which might even 
force the established film companies into the television market for 
their primary source of income. Informed opinion doubts the legality 
of such a provision. It is contrary to the fundamentals of free enter 
prise. If it ever could be established, and that is doubtful, it would 
create more problems than it would solve. 

Film prices should be governed by the law of supply and demand 
and it’s up to exhibition to see that more films get into the market and 
the sooner the better. If terms are too onerous, a film should not be 
played and competing exhibitors should not rush to pick it up. 

Instead of governmental regulation as a last resort, arbitration 
should be employed as a first resort. It is time to call a halt to the 
years dissipated by dissident elements in forestalling the operation of 
such a system. 

We therefore urge this committee to again recommend, as did i 
pre edec essor, the establishment of an industrywide arbitration sy ins 
under the terms of the draft prepared by the joint exhibitor-distribu- 
tor committee. 

I know that Bob O’Donnell spoke about the tax situation but it is 
so important to keep so many theaters open, that I am sure you won’t 
mind my restating a brief word in relation to the taking off of this 
discriminatory tax. 

We have spoken of our opposition to regulatory legislation, to 
which we are vigorously opposed. However, there are areas of 1 
medial legislation that can be recommended by this committee which h 
will be of inestimable value to independent exhibition. The report 
of August 3, 1953, of the Senate Small Business Committee (p. 18) 
called the industry “sick.” In its conclusions, it stated as follows: 

There is still another factor which weighs heavily on the motion-picture 
industry and contributes to its difficulties. This is the burden of the Federal 
20-percent tax on theater admissions. Exhibitor witnesses testified that in 
their opinion the most important single immediate step that could be taken 
to aid them would be the remission of this onerous burden. The committee 
noted with satisfaction during the course of its investigation that the problem 
was receiving the consideration of the Congress and that prior to the sub- 
mission of this report the two Houses had passed legislation designed to elim- 


inate this special excise tax. The committee believes that this is a prudent 
and necessary step to aid a distressed industry. 
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Of course, the motion-picture industry appreciated this recom- 
mendation and the 1953 bill for total elimination of the admissions 
tax passed both Houses of Congress but was pocket-vetoed by Presi- 
dent Eisenhower at the end of the session. A subsequent effort, 
before the 84th Congress, resulted in halving of the Federal admis- 
sion tax to 10 percent, with the total elimination of admission taxes 
on admissions of 50 cents or under. 

The industry needs additional relief and it is our hope that this 
committee will make a recommendation to Congress as its predeces- 
sor did for total elimination of the tax as the most important means 
of alleviating the problems of the independent exhibitor. 

According to reliable statistics gathered for the Council of Motion 
Picture Organizations, the average weekly motion picture attend- 
ance was 45.8 million, a drop of 6.9 percent from 1954’s weekly aver- 
age of 49.2 million. In the peak year of 1946, weekly attendance 
averaged 82.3 million. The average weekly attendance for the fourth 
quarter of 1955 dropped 15.2 percent from the same quarter in 1954, 
the greatest decline since the compilation of statistics began in 1946. 

It is estimated that 10,900 of the Nation’s 19,200 theaters are in 
some form of distress with 5,200, or 27.1 percent operatin in the red, 
and 5,700, or 29.6 percent approaching the break-even point. 

Since partial tax relief was granted on April 1, 1954, theater oper- 
ating costs have risen 12 percent. 

Of the $80 million now annually collected for Federal admission 
taxes from motion-picture theaters, only $48 million would be lost 
to the Government if the tax were completely eliminated. The bal- 
ance of $32 million would return to the Government through increased 
corporation taxes. 

Although the amount of the return is obviously an estimate, it is 
based on similar compilations of the past which have proved remark- 
ably accurate. For instance, COMPO’s research consultants esti- 
mated that the 1955 fiscal collections would be 61 percent below the 
previous year, or $105,400,000. The actual collections for fiscal 1955 
shown in the annual report of the Commissioner of Internal Revenue 
were $105,139,000. 

The economic loss of wholesale theater closings far outweighs the 
revenues obtained from admission taxes for the loss is borne not 
only by the theater operator but by his employees, all firms and 
services with which he does business and by the community in which 
he operates. Neighboring merchants are particularly hard hit be- 
cause they depend to a Hes extent on the patronage of persons 
attracted to the theater. Real estate values around a closed theater 
invariably decline. Franchise and license fees are lost and more per- 
sons are added to the unemployment rolls. 

So while the Government would appear to sustain a net loss of 
$48 million if Federal admission taxes were eliminated it could con- 
ceivably sustain a much greater loss by keeping present taxes in effect 
and forcing wholesale theater closures. 

The record shows that prior to partial tax relief in 1954, theater 
closings averaged eight per day. After tax relief, theater closings 
were more than offset by theater openings. Were it not for that re- 
lief, there is no doubt additional thousands of exhibitors would be 
out of business. There is no doubt that the industry needs further re- 
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lief in the form of complete repeal. We urge this committee to come 
forward with such a recommendation. 

Another legislative suggestion : We would be remiss in our presenta- 
tion not to further point out that this committee can recommend other 
legislation of great value which does not encompass regulation, Dur- 
ing the past few years, owners and operators of theaters not forced 
to close have found themselves in a position where their working 
capital has become badly depleted. One of the primary reasons for 
this condition is the lack of availability of mortgage funds for mo- 
tion-picture theaters. 

Under presently existing conditions, motion-picture theaters are 
not emai as good financial risks by banks, insurance companies, 
und other lending institutions. Small-theater owners have been find- 
ing it increasingly difficult to obtain loans with which to refurbish 
theaters, to purchase new equipment, and to supply much-needed work- 
ing capital for other operating purposes. 

Motion-picture theaters which originally had very large mort- 
gages, and which have been amortized over the years, find it increas- 
ingly difficult to refinance mortgages in order to provide additional 
capital. 

To cite but one illustration—one of our members at one time took 
over a theater property with a $125,000 first mortgage and a purchase 
money mortgage of $40,000. These mortgages have since been amor- 
tized to the point where the first mortgage is down to $20,000 and 
the purchase money mortgage is fully paid up. The property is still 
assessed for $150,000, the same valuation as when it was originally 
purchased. Yet, the theater owner is unable to secure a larger mort- 
gage from the usual credit sources. He is likewise precluded from 
obtaining a loan from the Small Business Administration since its 
rules provide that loans will not be granted if the purpose is to finance 
recreation or amusement facilities. 

The predicament of the small-theater owner mentioned above, who 
has drained $145,000 from his business to amortize mortgages and 
is in no position to obtain new funds, is quite obvious and has thou- 
sands of parallels. Therefore, we urge this committee to recommend 
legislation either amending the Small Business Act and the policies 
adopted by the loan policy board or suggest other legislation so that 
motion-picture theater owners and operators now in business may 
obtain loans from or through the intercession of the Small Business 
Administration when funds are otherwise unavailable on reasonable 
terms from financial institutions. Theater owners should be per- 
mitted to borrow mortgage money based upon a fair market value 
of the property, as other businessmen do, through normal channels. 

The activation of such a policy would open up a source of new 
capital to theater owners and give them a new lease on life. Theater 
owners could then make much-needed improvements to theater prop- 
erties, install the newest technological equipment and have adequate 
working capital for better showmanship and operating methods. 

In conclusion, we urge the committee to make a finding urging the 
Department of Justice to permit the former affiliated circuits to 
engage in film production and to invest funds in film production. 

We again urge the Small Business Committee to renew the recom- 


mendation of its 1953 report to the effect that responsible elements 
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proceed with the establishment of an industrywide system of arbitra 
tion, without a provision for the arbitration of film rentals, which 
should do much to expeditiously minimize trade disputes and set 
a pattern for intraindustry harmony. 

We urge also that the consent decrees be—that the Department of 
Justice be asked to remove those portions of the consent decrees that 
help to eliminate the resumption of block booking. 

And finally, we urge the committee to find that any efforts by a 
group of independent exhibitor representatives to resort to Govern- 
ment regulation of industry film rentals would be most unwise and 
inimical to the best interests of the industry in general and independ- 
ent exhibitors in particular. 

Here with me today are several members of the Independent 
Theatre Owners Association, representing a wide cross-section of 
independent theaters of all types of operation, and who have made 
themselves available, in addition to myself, for further questioning 
by the committee in the event that it desires to do so. 

Thank you for your courtesy and attention. 

Mr. Max Cohen, who spent every bit of the 21% years of time in 
which the arbitration setup was arrived at, that it seemed everybody 
was unanimous in wanting to have, is also sitting in the room and is 
also available to you for any questions. 

I want to thank you very much for the patience and the courtesy 
that you have extended to me. I think you have gone far beyond the 
call of duty. 

Senator Morse (presiding). After a witness finishes his testimony. 
sometimes I have been accused of going on a fishing expedition to 
find out what he meant. I see no reason to do that, here. Your state- 
ment has been clear and I think you have demonstrated that democ- 
racy is not dead. Basically, democracy is a conflict of point of view. 
You have certainly presented with clarity, I think definitely, the con- 
flict in the point of view. 

Do any of my colleagues have any questions? 

Senator ScHorrrer. Mr. Chairman, I am sorry I was unable to 
be here for all of Mr. Brandt’s testimony. We have sometimes, as 
you chairmen know, too many committees in session at one time. 
However, I shall read this statement with great interest. 

Senator Morse. Because of the lateness of the hour, and total ap- 
proval of my colleagues, and in view of the fact that the chairman, 
who is absent, handed me a list of witnesses on which Mr. Brandt is the 
last witness, I would like to have the permission of my colleagues to 
authorize that the hearing as to these witnesses be kept open—the 
record of the hearings be kept open—and that they may have 10 days 
within which to file any written memorandums that they wish to file 
on the subject matters discussed today.** 

Mr. Brandt pointed out that there were other witnesses in the room 
we might wish to call on. In view of the hour, I think it would be 
unwise to do so. I do think we should instruct the clerk of the com- 
mittee to receive for the next 10 days, written memorandums from an) 
of the people in the room who might otherwise testify who will not 


be called on this afternoon. 


492 See ajppendix XVI-XXIV beginning on p. 661; for supplemental data submitted 
for the record. See also exhibit No. 24, p. 271. 
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Is there any objection to that procedure ¢ 

I am also authorized, I understand, to announce that following the 
Easter recess, there will be a continuation of the hearings and the 
distributors will be called to testify. 

Before I recess the hearing, I would like to have the record show 
that each member of the committee has received a letter from Paul 
J. Greenhalgh, general manager of the motion-picture trade maga 
zine, Exhibitor, which contains an editorial in the March 21 issue, en- 
titled “Our Problems Are These, Mr. Senator,” and without objection, 
I will ask to have the editorial made a part of the record at this point. 


Exuisir No. 23 


Morion PictUrRE EXxHrerror, 
March 20, 1956 
Senator WAYNE Morss, 
Subcommittee on Retailing, Distribution, and Fair Trade Practices, 
Senate Small Business Committee, Washington, D.C. 

Dear SENATOR Morse: As you convene the Small Business Committee you may 
very well be the last resort of thousands of individual small-theater men across 
the country. 

We accordingly hope for your careful reading of the editorial in this March 
21 issue: Our Problems Are These Mr. Senator. 

Some weeks ago we brought to your attention our constructive effort to solve 
the unbalance that exists in our industry through our booklet reprint: The 
Sliding Scale Method of Arriving at a Fair Film Pricing Formula.” Fairly 
administered, this could be a solution. There may be other solutions. 

It isn’t the large, diversified, and entrenched theater circuits that are most 
affected, but the small individual theater or individual group, without the buy- 
ing power to protect themselves. As our editorial points out, their positions is 
critical. 

Hoping you will advise if we can be of further service. 

Sincerely, 
PAUL J. GREENHALGH, General Manager. 


{From Motion Picture Exhibitor, March 21, 1956] 


Our ProsLeEMs ARE THESE, Mr. SENATOR! 


The following could very well be the voice of the small, independent theater- 
men across the land, as they look toward Washington this week : 

We know you aren’t holding those Senate Small Business Committee meetings 
for fun. Or because you don’t have plenty else to do. But we just wonder, after 
you have heard all of the pros and cons of all of the big important people who can 
afford to travel to Washington, whether you'll really know the policies and forces 
that seem to be squeezing us to extinction as small-business men. 

We are the owners or lessees of the 10,000 to 12,000 late-run neighborhood 
theaters in cities and large towns, of the equally late-run-only theaters in a lot 
of small towns, and of the small drive-ins at the country crossroads. As a class, 
we are little-business men, operating little businesses where the daily, weekly, 
or annual potential grosses make chain or circuit operation impracticable. We 
are the 60 percent numerically of the movie theaters of the United States that 
producer-distributors tell us represent only 15 percent of their national gross. 
We are the little people who cater to the little people in your State and in each 
of the other 47 States from coast to coast. 

And here are our problems, Mr. Senator: 


FILM PRICES 


We never play a world premiere, or even a territorial first run, and it would be 
silly for us to want to. We don’t command the admission price, and we don't 
have the kind of theater, or the size of theater, to make an early run profitable. 
So we always play “stale bread,” weeks or months after the plush, high-admis- 
sioned theaters around us; and weks or months after the big national advertising 


> Retained in committee files. 
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campaign in magazines, newspapers, radio, and TV have captured the high- 
admission-paying crowds for the key runs. What advertising we use, in our 
little way, we pay for ourselves ; and that goes for our screen trailers, stills from 
the pictures, lithographs, and everything else. It is common practice for a 
producer-distributor to participate in and share the cost of extra advertising 
on a big picture with each of its key-run theater customers. But not with us. 
Our potential isn’t great enough, so we pay for everything ourselves. 

We pay for all delivery charges, too. Either we, or our messenger service, 
take delivery of the film print at 1 of the 31 distribution exchanges in the United 
States, and whether 1 or 1,000 miles, the delivery costs and all obligations to 
return it promptly or route it along to the next customer are ours. 

When prices are established for a particular feature for our territory, how- 
eve, the same percentage of our gross is demanded from us as the percentage 
demanded from the big earlier playing key runs. 

Arbitrarily, a producer-distributor says that “this is a 50-percent-of-the-gross” 
picture, “that is a 70-30-10-percent” picture, or “here is a picture on which we 
will take 90 percent and leave you 10 percent, but we'll guarantee you a 10- 
percent profit.” The big early-playing key run, helped by cooperative adver- 
tising, can gross $50,000 or $100,000 a week, and out of their 50 percent may 
have as much as $25,000 or $50,000 to cover their overhead or profit. We, with 
a potential gross of $500 or $1,000 a week, must wait for weeks or months after 
the national advertising campaign; must foot the bill for all advertising with no 
cooperative help; must suppert the similar overhead of projectionist, cashier, 
doorman, usher, janitor, light, heat, and so forth; but out of our 50 percent 
may have as little as $250 or $500 to do it with. 

In the past successful years of movie business, we bought nearly all of our 
films in blocks of 20, 26, 30, or even 60 at a time, and the big majority for flat 
prices that might be as low as $7.50 per film. We, in turn, were able to render 
a low-priced service to our communities and to occupy a respected place as 
the local entertainment center. Now, we know it is impossible for our type of 
theaters to pay big key-run prices or percentages and still remain as a competitive 
business. 

LESS AND LESS FILMS 


Since the Department of Justice and the Federal court decisions rightly or 
wrongly chased producer-distributors out of active participation in the theatrical 
exhibition, they seem to feel no obligation or concern for their theater customers. 
This is understandable, for they now have no financial stake in theatrical 
exhibition. But this has resulted in less and less feature films per year, sold 
at higher and higher percentages or prices, and producing higher and higher 
stockholder dividends and better and better financial statements from producer- 
distributor companies. And step by step with their success has come the 
failure of their small movie-theater customers. 

Nearly 5,000 hybrid theaters in the form of open-aid drive-ins, depending for 
their profits as much on their sales of foods and confections as on theater 
admissions, have been built in the United States since 1945. But theater closings 
in the same 10 years, in spite of population growths and a sustained relocation 
of housing, have offset this drive-in building. At the start of 1956 there were a 
few less operating theaters in the United States than at the start of 1946. 

And TV compeition isn’t the reason. We know that, after the first year or 
two of TV in any one area, we can hold our own. But we can’t stay alive if 
we are priced out of all profit through the need to pay “baked today” prices 
for “stale bread.” Or, refusing to pay, to have no “bread” to sell. 

So here are our problems, Mr. Senator: Must we continue to pay prices that 
keeps us on the ragged edge of bankruptcy? Or must me close our theaters, like 
the other 5,000 owners did, and go out of business? 


Mr. Myers. Mr. Chairman, I seem to have been featured some- 
what in the testimony given in the last 3 or 4 hours by the film com- 
panies’ hatchetman, here. I hope your recommendation that the 
record be kept open for 10 days will include an opportunity to reply 
in rebuttal to some of the things mentioned here.**° 

Senator Morse. That will be done. 

(Following is supplemental statement submitted by Mr. Myers.) 


4##¢ See also Mr. Myers’ supplemental statement of June 5, 1956, appearing in this record 
as appendix XVI, p. 703. 
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af 
Exurerr No. 24 
SUPPLEMENTAL STATEMENT BY ABRAM F. MYERS 
March 28, 1056 
WHY STATEMENT 18 NECESSARY 


This supplemental statement is offered for inclusion in the record in pursuance 
of leave granted by Acting Chairman Morse at the conclusion of the hearing on 
March 22 (Tr. 573). 

On March 21 I testified in behalf of Allied States Association of Motion Pictures 
Exhibitors and identified myself fully at that time (Tr. 5-5). 

No such statement as this would have been needed had not the witness Brandt 
abused his privilege by consuming more than 2 hours of the subcommittee’s time 
in a tirade against Allied and other exhibitor associations and their leaders 

Brandt had a right to come before the subcommittee and state his position on 
any of the issues which had been presented to it by the preceding witnesses 
What he did was to launch a series of personal attacks on those witnesses and 
the organizations they represent. Brandt has made a career of attacking Allied 
and its leaders and any others who may from time to time have challenged the 
practices of the major film companies or their affiliated circuits. It has been the 
custom of Allied, and certainly of myself, to ignore these verbal assaults so long 
as they did not circulate outside the motion-picture business. This was because 
Brandt's record is well-known to the trade and his frantic efforts to gain a fo) 
lowing outside New York City and its environs have failed. Even in the New 
York metropolitan area the exhibitors are divided between his ITOA and the 
Metropolitan Motion Picture Theater Owners Association. 

This policy of holding our peace with Brandt would be followed now if it were 
not for the fact that this is a public record which will be studied not only by 
members of the subcommittee and its staff, but by interested members of the pub 
lic as Well, including the many students who annually write theses on the motion 
picture business, the antitrust laws and related subjects. Allied leaders are 
intensely proud of their association which was founded when the depredations 
of the motion-picture trust, as set forth in the decision in the Paramount case 
were at their height ; which had such a small beginning and expanded in territory 
and membership despite the open and covert opposition of the trust and its 
minions. 

Brandt did not identify himself very fully in his testimony and hence it is 
deemed advisable to tell the subcommittee a little more. 


ABOUT HARRY BRANDT 


According to Brandt his Independent Theater Owners Association is “the 
largest local group of small theater owners unaffiliated with either of the na 
tional groups” (Tr. 471, 473). His members “primarily own and operate thea 
ters in the New York exchange area, which includes New York City, Long Island. 
Westchester, upper New York State and northern New Jersey” (Tr. 473). This 
is the extent of the information imparted by him concerning ITOA. 

At another point Brandt admitted that he operates a booking office for his own 
theaters “and for those of the members of ITOA who feel that the benefit of large 
group buying might be of help to them” (Tr. 498). He did not volunteer whether 
the members of the association and of the buying combine are identical, or if not, 
which is larger, but the impression prevails in exhibitor circles that ITOA is 
primarily a buying and booking group. 

The Film Daily Year Book for 1955, page 1219, under the heading “Brandt's 
Theaters,” lists 104 theaters, divided as follows: Connecticut, 4: Delaware, 2: 
Florida, 1; New Jersey, 24: New York City, 52, and New York State, 21. It is 
not indicated how many of these belong to Brandt and how many to the otherwise 
independent subscribers to his buying service. But the subcommittee’s attention 
is called to the fact that here we have massed buying power with a vengeance. 

When Brandt testifies that he has not suffered from some of the practices 
complained about by other exhibitors, his testimony must be considered in the 
light of the fact that, when he buys pictures, it is for 104 theaters (Tr. 498-499). 

Brandt claims that ITOA is a group of “small theaters” (Tr. 471) and later 
refers pridefully to his Broadway theaters (Tr. 499). “Broadway” in theater 
parlance means the Times Square area. He has two first-run theaters in this 
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district, the Globe, with 1,416 seats, and the Mayfair, with 1,734 seats, which 
can hardly be called small. They are strictly in the “big time,” competing with 
the Music Hall, Capitol, Roxy, and Paramount. 

Recently Brandt acquired from Loew's Theatres, Inc., a divorced circuit, 
Loew's 86th Street Theatre, a 1,376 seater, upon what terms and conditions I am 
not informed. This house presumably has been added to the buying pool. 

Buying groups in recent years have increased rapidly for a number of reasons. 
Chief among these is the exhibitors’ hope that group buying will result in more 
reasonable film rentals and less onerous conditions of license than those imposed 
upon individual buyers. Also, this once young business is getting along in years 
and some of the older exhibitors wish to be relieved of the burdens and torments 
of dealing in the starved film market. Properly conducted, these buying groups 
constitute a form of cooperative enterprise that appears to be legally and eco- 
nomically justified. A serious question arises when they exert their massed 
buying power to oppress nonmembers and prevent them from securing a fair 
division of the available supply of films. 

Included among the affidavits filed with the subcommittee on March 21 was 
one by Virgil Baracca who alleges that his Rosevelt Theater in Beacon, N. Y., 
cannot secure enough films with which to operate successfully in competition 
with the Beacon Theater ,which is a member of Brandt’s buying combine. There 
is no regional Allied association in the Dutchess County area and hence Baracca 
is not an Allied member. We have no information concerning the situation in 
Beacon beyond that contained in a letter addressed to Allied which, at our 
suggestion, was put in the form of an affidavit. On its face, Baracca’s complaint 
appears to be worthy of the subcommittee’s consideration and of the Attorney 
General’s attention. (See affidavit No. 4, p. 496.) 


ALLIED KEEPS ITS MEMBERS INFORMED 


Brandt maintains an office at 1555 Broadway, which is within easy walking 
distance of the principal offices of the major film companies, and from this point 
of vantage, he pretends to know how exhibitors everywhere stand on all trade 
problems ; indeed, he even pretends to know more about what Allied members in 
remote sections of the country are thinking than the regional leaders who are 
in close touch with them (Tr. 474, 484—5, 491, 522-38, 530, 550). 

We are not concerned with Brandt’s absurd pretensions but we are resentful 
of the implication that Allied is something separate and apart from its mem- 
hers—that the members are not informed concerning the organization’s policies 
and actions. Allied (usually called National Allied to distinguish it from the 
regionals) is a federation of 22 regional associations, a list of which I presented 
to the subcommittee (Tr. 6). National Allied has no individual exhibitor mem- 
bers; the individuals hold membership in the regionals. , Actually, National 
Allied consists merely of a board of directors, one director being elected by each 
constituent unit. 

The units retain complete autonomy; they cannot be bound by National Allied 
on any issue against their will, although it is customary for them to support the 
positions taken by the board. The national board holds 4 meetings a year and 
special meetings may be called at the request of 5 directors—less than 25 per- 
cent. At least 30 days in advance of every regular meeting all Allied leaders are 
invited to send in suggestions for the agenda, and the agenda is compiled from 
these suggestions and not made up by the general counsel, as intimated by 
Brandt (Tr. 474). Nor is the board confined to the topics listed, as provision is 
always made for an open forum at which any subject can be raised for discussion. 

Seeking to create the impression that the chairman and general counsel dom 
inate the organization, Brandt testified that he “presides over the Allied board” 
(Tr. 474). While under the bylaws that official “may” preside at board meet- 
ings, he long ago relinquished that duty to the president and for at least 15 
years has not occupied the chair except when the president was temporarily 
absent. 

The minutes of national board meetings and bulletins dealing with matters of 
general importance, including the issues now before the subcommittee, are sent 
to the officers and directors of the regional associations—a mailing list of 450 
regional leaders. 

National Allied holds two national conventions each year to which a general 
invitation to all exhibitors is extended through trade-paper advertisements. 
Many nonmembers do attend these meetings. One is for all classes of theaters, 
the other is for drive-ins. These conventions are largely attended. All the 
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issues that have been presented to the subcommittee have been debated and 
resolved at these gatherings, in open sessions at which representatives of the 
trade press were present. The actions taken at the conventions are fully 
publicized. 

Each of the 22 regional units holds at least 1 convention or membership 
meeting a year, in addition to numerous board meetings, committee meetings, 
and outings. In the Prairie States where distances are great the regional offi- 
cers frequently tour the territory and hold small group meetings in addition to 
the convention. 

Furthermore, most of the regional associations maintain a bulletin service for 
their members dealing with matters of current interest. These bulletins usually 
carry reprints or condensed versions of the national bulletins. 

As an example of how this system works, the agreement between Allied and 
TOA leaders regarding arbitration of film rentals and the production of pictures 
by the divorced circuits provided that the same should be submitted to the boards 
of the two organizations. The Allied board was polled by telephone. A few 
weeks later the matter was considered by the board at its midwinter session in 
Cleveland and the telephone poll was reaffirmed. Not only that, but the national 
hoard called upon the regional associations at their forthcoming meetings to 
consider and act upon the matter and to inform the Attorney General and the 
Senate Small Business Committee of the outcome. The plebiscite is now under- 
way and the committee must have heard from a number of the regionals by this 
time. 

SOME ERRORS CORRECTED 


Most of Brandt’s accusations are mere vicious piffle about events occurring 
long ago which have little or no bearing on matters now before the subcommit- 
tee, but since they got into the record, the more serious ones must be corrected. 

He harks back to 1939 when an exhibitors’ negotiating committee met with a 
committee representing the film companies to try and ease some of the stresses 
and strains that existed at that time. The meetings were initiated by Allied 
and Brandt did not figure in the early stages or during the negotiations. When 
Colonel Cole, head of Allied’s negotiators, reported a draft of so-called fair prac- 
tice code, and said that it contained the “maximum concessions the distributors 
would yield” (Tr. 478), the matter was properly considered by the national 
hoard. A number of the directors expressed dissatisfaction with the code, but 
since the national convention was to open on the following day, it was decided 
to refer the matter to that body. 

At the convention the question was left wide open and it was debated for 
several hours. Although not an Allied member, Brandt and his attorney, Milton 
C. Weisman, were given the privilege of the floor. They joined forces with 
William F. Rodgers, Gradwell Sears and Abraham Montague, the distributor 
representatives, in urging approval of the code. They were opposed by a number 
of exhibitor leaders including Colonel Cole, Al Steffes and Nathan Yamins. The 
delegates voted down the code by an overwhelming majority and Brandt's linger- 
ing resentment evidently stems from his inability, in free and open debate, to 
persuade the assembled exhibitors to follow him instead of others in whom 
they had greater confidence. 

It is hard to see why Brandt dragged in Allied’s 1946 convention in Boston, 
which he also attended, except to claim now that he perceived then coming 
events which others could not foresee (Tr. 503-504). Just prior thereto the U. S. 
District Court in New York (known as the Statutory Court) had entered an 
order requiring that pictures be sold by competitive bidding (66 F. Supp. 325, 
70 F. Supp. 53). In Boston I did predict that an appeal would be taken from 
that order, and that was done. Brandt expressed himself as violently opposed 
to competitive bidding which, he said would “wring the exhibitors dry” (Tr. 
03). When the case reached the Supreme Court, Allied, MPTOA (predecessor 
of T. O. A.) and various other exhibitor groups filed briefs amici curiae in 
opposition to competitive bidding and the requirement was stricken from the 
decree (334 U. 8. 131, 161-166, 92 Law Ed. 1260, 1294-1297). The report of the 
decision fails to show any appearance in behalf of Brandt or ITOA in opposition 
to the practice which he so roundly condemned. 

Strangest of all was Brandt’s attack on Allied Theatre Owners of the North- 
west (an Allied regional and predecessor of North Central Allied Independent 
Theatre Owners) for its part in securing State legislation against “blocks of 
five” away back in 1941. Selling in blocks of five was provided in a temporary, 
experimental consent decree entered in the Paramount case in 1940 (1953 
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hearings, 725-726). It was to be effective for a test period of only two selling 
seasons (ibid., 732). National Allied had no part in the effort to secure this 
legislation in Minnesota, and since Brandt was so vehement in his criticism ot 
blocks of five selling, it is astonishing that he should now be so critical of the 
Minnesota exhibitors for trying to protect themselves against it (Tr, 486, 459, 
5HOO-—501 ). 

Details cited by Brandt (500-501) are flatly contradicted in a lengthy report I 
have received from executive counsel Stanley D. Kane of North Central Allied. 
The complete irrelevance of the matter does not warrant offering this report 
for the record, but I will be glad to supply it if the subcommittee so desires 


ALLIED IS A CONSTRUCTIVE FORCE 


Plainly intended to prejudice Allied and its leaders in the minds of the sub- 
committee were Brandt’s efforts to make it appear that Allied and its leaders 
are more interested in fomenting strife than in finding solutions for industry 
problems (Tr. 474-475, 528-529). 

Almost as soon as Allied was founded it plunged into the so-called 5-5-5 nego- 
tiations (i. e., 5 from Allied, 5 from MPTOA, and 5 from the distributors) which 
resulted in an agreement with respect to certain provisions in the standard 
license agreement and in a provision for optional arbitration to replace the 
compulsory arbitration system which had been struck down because it was 
violative of the Sherman Act (Paramount-Famous-Lasky Corp. v. United States, 
282 U. S. 30-44, 75 Law Ed. 145, 151). 

The revised contract provisions and the optional arbitration clause gradually 
disappeared from the contract forms and not a vestige of them remains today. 

A few years later Sidney R. Kent, then president of Twentieth Century-Fox, 
headed a movement to settle certain problems, including those arising out of 
compulsory block booking, by agreement. Allied named a committee which par- 
ticipated in the ensuing negotiations. At the conclusion thereof a difference 
arose between the two national organizations as to the advisability of ratifyinz 
the proposed settlement. Allied felt that the proposed measures were inadequate 
and that their adoption might stand in the way of the more substantial relief to 
which the exhibitors were entitled. MP TOA took the view that while it was not 
all that they hoped for, the proposal was a step in the right direction. 

It was decided to call two mass meetings and allow the exhibitors to resolve 
the issue, regardiess of affiliation. One was held in Chicago, the other in New 
York, and both were largely attended. The issue was fully debated by spokes- 
men for Allied and MPTOA. At both meetings the vast majority of the assembled 
exhibitors voted against the proposal. The subcommittee, I believe, will agree 
that here, again, an important issue was resolved on strictly democratic prin 
ciples. 

Brandt did not participate in any of these early constructive efforts. His biog- 
raphy in International Motion Picture Almanac, 1956, page 27, shows that he 
started out as a film salesman. When and under what circumstances his meta 
morphosis into an exhibitor came about is not indicated. 

In 1941, with the war clouds growing ever more ominous, Allied advocated an 
all-industry conference to pave the way for a better understanding within the 
industry and effective cooperation during those critical times. The meeting was 
‘alled for December 9, in Chicago, and 2 days before it was held the Japanese 
struck at Pearl Harbor. Allied’s chairman and general counsel was the acknow! 
edged leader in this movement and he issued the invitations to the meeting. 

For the first and only time, most of the film-company presidents attended such: 
a meeting. All pledged cooperation and support. A joint committee was named 
to carry on negotiations in New York. Loew’s, Twentieth Century, and RK 
were willing to go along on what, at that time, was a substantial measure of con 
ciliation with unbiased third parties sitting in on the conferences. Paramount 
and Warner Bros. would not go for this. And so UMPI (United Motion Pictur 
Industry) wound up with only a milk-and-water provision relating to block 
booking. 

In view of the pendency of the Paramount case, it was felt this provision should 
first be submitted to the Department of Justice. At a preliminary conference 
held in the board room at Paramount, I urged the film-company representatives 
to liberalize the block-booking provision. I reminded them that the Neely bill! 
Was supported by a vast pumber of educational, religious, and welfare organi 
zations and that these groups would certainly oppose approval by the Depart 
ment of Justice of any proposal that was not as effective as the Neely bill, which 
they were supporting. 
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Although the film executives were deaf to my pleas for a more liberal provision, 
I supported the effort to the bitter end, and accompanied a delegation that called 
on Thurman Arnold and urged him to approve the proposal. This he refused to 
do: but in view of the widespread public interest in block booking at that time, 
Brandt's. criticisms are not warranted (Tr., 502). Senator Neely is still a dis 
tinguished Member of the Senate and can tell any interested member of the 
subcommittee of the many powerful organizations that supported his bill 


INDEPENDENTS WOES NOT DUE TO THE ABOLISHMENT OF COMPULSORY BLOCK BOOKING 
OR TO THEATER DIVORCEMENT 


Brandt credits me with far greater potency than the facts warrant or my 
modesty will admit when he proclaims that I am entitled to the highest recogni 
tion for the provisions in the Paramount decress which he does not like and 
for results allegedly flowing therefrom (Tr., 527). 

He artfully omits the word “compulsory” in discussing block booking and 
blames the decrees and me because the film companies, with the clear right to do 
so, Will not sell him more than one picture at a time, even in closed situations 
where he has no competition (Tr., 492). 

As pointed out in my oral testimony, the only provision relating specifically to 
block booking is the one which enjoins the film companies “from * * * entering 
into any license in which the right to exhibit one feature is conditioned upon the 
licensee’s taking one or more other features” (Tr., 44-47; decrees, sec. II, par. 7). 

That this provision against forcing one picture with another was intended to 
be the only hobble put upon the defendants in the matter of group selling is 
shown by the next sentence, which provides that to the extent that any pictures 
“have not been trade shown prior to the granting of the license for more than a 
single feature, the licensee shall be given the right to reject 20 percent of such 
features not trade shown * * *.” This is also implicit in see. 5, which enjoins the 
granting of franchises ® “except for the purpose of enabling an independent ex- 
hibitor to operate a theater in competition with a theater affiliated with a 
defendant.” 

Section 8, requiring that pictures be offered “theater by theater, solely upon the 
merits and without discrimination,” was aimed at preventing further discrimi- 
nation by the film companies in favor of the large circuits. In other words, it 
enables the independents who were once frozen out of the choice runs to compete 
with the theaters that had enjoyed a monopoly of the same. It has no application 
to closed situations where the rival exhibitors are not striving for the same pic- 
tures on the same run. 

Some of the distributors do sell in blocks to the smaller accounts in noncom- 
petitive spots. That the practice is not more prevalent, and is restricted to the 
very small operators, is due not to the provisions of the decrees but to the will- 
fulness of the distributors. This committee can render a valuable service to 
exhibitors by dealing with this matter in its report and calling upon the film com- 
panies to take a more liberal attitude toward selling in groups whenever they can 
do so. Also, the committee might inquire of the distributor witnesses why they 
refuse to sell Brandt more than one picture at a time in his noncompetitive 
situations, 

Those who are lamenting the orders of the Court requiring the film companies 
to divorce themselves from their theaters should pause and reflect upon (a) the 
intolerable conditions of favoritism toward the affiliated theaters and discrimina- 
tion against the independents which prevailed prior to those orders, and ()) 
the remoteness and improbability of any causal relationship between theater 
divorcement and the current film shortage. The actual reasons for the shortage 
are set forth in the testimony of myself (Tr., 45-6), Rembusch (Tr., 245-9), and 
Berger (Tr., 340-1). 

The purpose of these hearings is to receive the testimony of people engaged in 
all branches of the business and to determine what can be done to alleviate the 
admittedly serious plight of the independent exhibitors. Critics of the court 
orders relating to compulsory block booking and theater divorcement do not 
suggest how we may go about unscrambling the motion-picture egg or how long 
it would take. These attacks on the decrees, therefore, can be dismissed as 
irrelevant to the purpose of this inquiry. I concede the right of witnesses to 


©The decree defines “franchise’’ to mean “a licensing agreement or series of licensing 
agreements, entered into as a part of the same transaction, in effect for more than 1 mo- 
tion-picture season and covering the exhibition of pictures released by 1 distributor during 
the entire period of agreement.” 
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express their views on the subject, but whut I hate is the suggestion which is 
implicit in these citicisms that the Sherman Antitrust Act is something that can 
be turned on and off like a faucet to suit the whim of individuals or groups. 


ARBITRATION 


Discussions occurring after I had completed my testimony make it desirable fo: 
me to clear up a few points that are now obscure. 

A desperate attempt was made in 1953 to make it appear that Allied and its 
general counsel were the villains in the play (Keough, 1953 hearings, 600-4), and 
the letter from Al Lichtman (Tr., 459-62) and the testimony of Brandt (Tr., 
509-14) give fair warning that the distributors will renew the assault before 
this subcommittee. 

So far as the 1952 arbitration negotiations are concerned, if they are still of 
interest, I can only recommend an earnest, careful reconsideration of the 1953 
hearings and especially of my completely documented supplemental statement 
which appears in the record as appendix 10, page 708, especially pages 709-713, 
745-776." 

We, all of us, favor arbitration as a concept but the danger is that in rendering 
homage to an abstraction we may overlook what the instant proposal contains 
and what the effects of its approval by the exhibitor organizations, the Attorne) 
General and the district court would be. The question was asked at the hearing 
whether, aside from its failure to provide for the arbitration of film rentals, the 
current draft is otherwise acceptable. This suggestion causes apprehension 
because Allied’s statement of its reasons for rejecting the draft show that it is 
not merely negatively, but affirmatively, bad. (Rep. Tr., 62-80; testimony Tr., 
c 5-89. ) 

Under the 1940 arbitration plan disputes involving clearances were success- 
fully handled, and that is all. The current draft has substantially the same 
provision relating to clearance disputes but would be almost wholly ineffective. 
That is because the arbitrable clearances under both the old and the proposed 
new systems are those written into the contracts between the distributors aud 
the prior-run exhibitors. The clearances or waiting periods that are strangling 
the subsequent run and small town exhibitors today are not entered in the con 
tracts. They are (@) the indeterminate clearances resulting from prereleases, 
the duration of which rests in the uncontrolled discretion of the distributors; 
(b) the waiting time resulting from the refusal of the film companies to sel! 
their pictures to the subsequent runs and small towns until they have been 
milked dry in the big city key-run houses; and (c) the long waiting periods 
which are deliberately or intentionally imposed upon the subsequent run and 
small town theaters by the failure of the distributors to have a print for them on 
their accustomed availabilities. 

None of the foregoing hardships involving waiting time, which is tantamount 
to clearance, involve contractual clearances and none would be arbitrable under 
the current arbitration draft. 

The effect of the approval of this draft by the Attorney General and the court, 
and its entry as an order in the Paramount case, would constitute judicial legis 
lation of the worst possible kind. Judicial legislation resulting from judicial 
excesses in litigated cases is bad enough; but what Lichtman and his associates 
propose here is judicial legislation by consent of the parties to the Paramount 
case Without invoking the judicial discretion. 


THE AMERICAN WAY 


All will agree with sentiments voiced at the hearing that the ideal condition 
is for sellers and buyers to match their resources, wits, and skill in free and 
open competition with a minimum of Government control. But this idea! 
presupposes the existence of a free and unrestricted market in which to trade 
And even if we go so far as to say that any interference by Government with 
private enterprise is prima facie undesirable, we stili must reckon with the 
alternatives in particular cases. 

The market for motion-picture films is not a free and open one. It is not 
merely a sellers’ market; it is a starved market. Mr. Rembusch made this 


51 It will be noted that the date on the letter to Spyros Skouras (exhibit B, p. 745) i 
an obvious error. It should be April 30, 1951, which was before the 1952 negotiatien- 
were planned or proposed. 
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abundantly clear. And the shortage, for which the film companies are respor 
sible, is being exploited by them to enrich themselves while small town and 
subsequent-run theaters are being forced to close their doors 

What then is the alternative to Government regulation of film rentals 
Obviously it is the adoption of needed reforms in selling policies and practices 
The immediate, practical step is to adopt Allied’s suggestions in reference to 
the arbitration draft, which include (@) elimination of the provision authorizing 
und legalizing the prereleasing of a stated number of pictures; (b) reinstating 
of the Myers’ definition of clearance so that all clearance disputes could be 
arbitrated; and (c) adding a provision for the arbitration of film rentals 
(Tr., 85 et seq.). 

In joining in these hearings we of Allied believed the proceedings were of 
such importance and the issues of such gravity that the film company presidents 
would be on hand as an indication of their willingness to aid in working out 
solutions. In this we were disappointed. The companies were represented only 
hy sales managers and men from their legal departments. Their attitude was 
made abundantly clear when a committee representing Allied pleaded with them 
n 1954 and when the joint Allied T. O. A. committee made the rounds last year, 
all without avail. 

A piece in the Motion Picture Daily for March 26 indicates that these onlook 
ers were unmoved by the testimony given by exhibitors: 

“No change in distribution sentiment regarding the question of arbitration 
of film rentals was in evidence at the weekend in the wake of the Washington 
hearings when both Theatre Owners of America and Allied States Association 
witnesses made a strong bid for making film rentals an arbitrable subject 

“Some distribution executives, when asked their views, responded that there 
was nothing in the developments in Washington to make them change their 
views, that the subject of film rentals should not be an arbitrable issue. It was 
deemed highly unlikely that distribution would alter its viewpoint on the 
subject.” 

These are the views held and expressed by the men who attended the Wash- 
ington hearings. The witness Brandt tried to make it appear that the rank 
and file of Allied and TOA do not know about the positions taken and reforms 
advocated by their own organizations. He might with greater reason have 
inquired whether those in ultimate authority in the film companies really know 
anything about the issues that have been raised at these hearings. All we know 
about those powerful personages is that they won’t meet with the exhibitors 
und they won't attend the sessions of this committee. 

If when they come before this committee next month the film company lawyers 
and sales managers maintain their unyielding attitude, so that there is no 
hope for relief by voluntary action, the committee will be faced with these grim 
alternatives: 

1. Recommend the enactment by Congress of suitable regulatory legislation. 

2. Do nothing and abandon the theaters to their fate. 

Despite my conservative background, training and leanings, I cannot believe 
that the abandonment of the weak to the strong is necessarily the American 
way. Congress has not hesitated to legislate with respect to particular indus 
tries whenever it seemed necessary to do so. Partial or total regulation has 
been prescribed for the following industries and possibly for others that I have 
not identified in the short time at my disposal : 

Banks and banking via Federal Reserve legislation. 

Railroads and trucks via the Interstate Commerce Act. 

Light and power via the Federal Power Commission Act. 

Radio and television via the Federal Communications Act. 

Petroleum via the Interstate Oil Compact and the Connolly Hot Oil Act. 

Shipping and merchant marine via Maritime Commission legislation. 

Meat products via the Packers and Stockyards legislation.” 

The phrase “public utility” appears to have a terrorizing significance to some, 
but any industry becomes a public utility if its regulation is in the public 
interest and the legislature sees fit to exercise its power to that end. The old 
notion that public utilities are a closed category was terminated by the decision 
in Nebbia v. United States, 291 U. S. 502, 536, 78 Law Ed. 940, 946. It may 
surprise some to know that this liberal ruling was handed down in 1934 by 
the Court when it was opprobriously referred to as the Nine Old Men. 


°2 For this summary I am indebted to Mr. Berle’s book. 
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The American way, it seems to me, is first to give the monopoly or oligopoly 
that controls an industry an Opportunity to put its own house in order. If that 
opportunity is spurned, then legislation is in order to protect other industry 
members against their would-be masters and protect the whole for the use 
and benefit of the American people. It would be a monstrous thing if after 
spending billions to promote democracy in the far corners of the earth, we 
should tolerate economic despotism at home. 


Senator Morse. We stand in recess. 
(Whereupon, at 4:35 o’clock p. m., the subcommittee recessed, to 
reconvene at the call of the chairman. ) 
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MONDAY, MAY 21, 1956 


Untrrep Srares SENATE, 
SUBCOMMITTEE ON ReralLinG, DistriIBuTION, 
AND Farr Trape Practices, oF THE 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D. 

The subcommittee met, pursuant to call, at 10 a. m., in room 457, Sen- 
ate Office Building, Senator Hubert H. Humphrey (chairman of the 
subcommittee), pr esiding. 

Present : Senators Humphrey and Schoeppel. 

Also present: John Flynn, counsel; Charles M. Noone, counsel; and 
Darrell Coover, legislative assistant to Senator Barry Goldwater, 
Senator from the State of Arizona. 

Senator Humpnrey. We want to welcome our witnesses here to the 
subcommittee. Senator Schoeppel is here this morning, the senior 
member of this subcommittee. I am sure you know him, because my 
colleague from Kansas conducted the hearings a couple of years ago 
in this same area of activity. 

I have a very brief statement that I should like to read, which I 
believe will indicate the scope of our interest in this matter. 

This Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, of the Senate Select Committee on Small Business is, as 
you know, currently studying the problems of the motion-picture 
distributors. 

In March, spokesmen for the major exhibitor organizations ap- 
peared before this subcommittee to present the difficulties as they saw 
them that they faced and also proposals as to how the economic health 
of the theater owners may be improved. 

The exhibitor witnesses asserted that many theater owners are expe- 
riencing difficult times because of a lack of sufficient feature film, and 
also because of excessive film rental charges by distributors. The 
two major exhibit organizations urged as a partial solution an all- 
inclusive arbitration system which would include arbitration of film 
rentals and production and distribution of pictures by the divorced 
theater circuits. 

There seems to be little disagreement in the motion-picture industry 
as to the plight of many theater owners. There is, however, consid- 
erable difference of opinion as to the reasons for this condition. 

This hearing today has been called for the purpose of hearing from 
the spokesmen of the major producers and distributors. They have 
been asked by the subcommittee to answer certain allegations and 
charges presented by the exhibitors and to give us the benefit of their 
thinking on this subject. 
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We who are serving on this subcommittee have come to understand 
that the motion-picture industry is most unusual and complex, and 
we do not, of course, lay any claim to any expert knowledge as 
to the industry and practices and, of course, its economics. There are 
no simple solutions to the problems which have been raised. This is 
not a situation involving, as far as the chairman of the subcommittee 
is concerned, black and white answers. The subcommittee, however, 
is confident that if men of good will and good business sense on both 
sides of the industry set their minds to it, a workable solution can be 
arrived at. 

Now, it is within that spirit that these hearings are being conducted. 
I want you to know that there are no preconceived judgments ever 
arrived at on these matters. We are a subcommittee of inquiry. We 
do not have legislative authority. We have investigating authority. 
We solicit your cooperation. 

I recognize that a hearing such as this, due to the fact that one side 
has already presented its case, can become a rebuttal. But may I 
pleadingly say that if there is any credence at all to the arguments 
that have been made by the exhibitors, that it would be deeply appre- 
ciated by members of this subcommittee to get your advice and counsel 
as to what if anything might be done to improve the situation. 

Indeed, if the situation does not merit that, the argument that you 
can present to prove that conclusion will, of course, be welcome. But 
frankly, we try to use this subcommittee as a forum for the exchange 
of ideas in the hope that we might arrive at some common denomi- 
nators and some constructive proposals. Now, I will welcome any 
guidance and counsel that you can give us along that line and in 
that spirit. 

1 understand that the first witness this morning is Mr. Adolph 
Schimel, who is vice president and general counsel of the Universal 
Pictures Co., Inc. 

Mr. Schimel. 

Mr. Scuimen. Thank you, sir. 


STATEMENT OF ADOLPH SCHIMEL, VICE PRESIDENT, SECRETARY, 
AND GENERAL COUNSEL, UNIVERSAL PICTURES C0., INC. 


Mr. Scurmet. My name is Adolph Schimel. I reside at 22 East 
88th Street, New York, N. Y. My office address is 445 Park Avenue, 
New York, N. Y. I am a member of the bar of the State of New 
York. In 1925 I joined the legal staff of Universal Pictures Co., 
Inc. Iam now ‘iad have been since January 1, 1950, a vice president, 
secretary, and general counsel of the company and its subsidiaries. 

Universal Pictures Co., Inc., is a producer of motion pictures. Its 
subsidiaries distribute those pictures throughout the United States 
of America through 32 branch offices known as exchanges. 

Over the 30 years my experience has encompassed all facets of Uni- 
versal’s business, with great emphasis on distribution in all its phases. 

I propose first to discuss with this commitee arbitration, concilia- 
tion, and several related matters. I feel very keenly about arbitra- 
tion, having spent weeks upon weeks in the last 4 years, at consider- 
able personal sacrifice, at the conferences, meetings, and drafting 
of agreements on arbitration for the industry. 
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In preparing my statement for this committee, I have given a 
chronological account in some detail of what transpired in the last 
18 months on arbitration. It is intended to be completely informa 
tive to this committee of what took place. Time permitting, I should 
have preferred to read every word of it here. However, I am aware 
of the pressures on the committee and its desire to limit these hearings 
to this one day. I shall, therefore, in my remarks here outline and 
summarize facts elaborated in my prepared statement. May I re- 
quest that the complete text of my statement be incorporated in the 
record as if I had read it in its entirety‘ 

Senator Humpurey. That shall be granted, sir.’ 

Mr. Scnime. The report of this committee in 1953? urged a re 
newal of efforts to arrive at industry arbitration. It stated clearly 
that in its opinion, film rentals were not an appropriate subject of 
arbitration. 

In February of 1954, Mr. Eric Johnston addressed an invitation 
for an industry conference to the principal exhibitor organizations in 
the United States, including Allied and TOA. His letter expressly 
stated : 


To avoid misunderstanding, the Cistributors asked me to make it clear that 
they will not be able to agree to arbitrate film rentals and that therefore they 
do not consider this subject open for discussion. 

The president of Allied, under date of March 7, 1954, in complete 
disregard of the publicly expressed viewpoint of this committee on 
the propriety of arbitrating film rentals, rejected the invitation. 


Allied based such yejection on the resolutions of the Allied board of 
directors that Allred cannot participate in any arbitration plan that 


does not provide for the arbitration of film rentals and selling policies on a 
national and regional basis, or that countenances the prerelease of pictures 
even on a limited scale, or that does not prohibit the initiation of competitive 
bidding in any situation except upon the written demand of one of the exhib- 


itors involved. 

The conference suggested by Mr. Johnston's invitation convened 
at the Hotel Astor, in New York City, on May 24, 25, and 26, 1954. 
Present were all of the invitees with the exception of representatives 
from Allied, which had previously rejected the invitation. 

_ The conferees represented a cross-section of the entire motion 
picture exhibition and distribution phases of our industry. These 
were informed leaders who were fully aware of the current problems. 

This was a deliberative working conference. Sharp differences on 
major questions were seriously debated. It was a 3-day meeting of 
intense discussion of industry problems and the relation of arbitration 
thereto. 

It took place in an atmosphere which frankly recognized all of the 
competitive factors and conditions in the industry. 

Toward the close of the third day it was the unanimous conclusion 
to entrust the preparation of an arbitration plan to a joint committee 
of distributors and exhibitors and counsel for each. 

The exhibitors as a group designated Si Fabian, Mitchell Wolfson, 
Leo Brecher, and Max Cohen, with Herman Levy to serve as counsel. 
The distributors selected Al Lichtman, Abe Montague and Al Schwal- 


1 See p. 322 for reprint of Mr. Schimel’s prepared statement. 
28. Rept. No. 835, 83d Cong., 1st sess. 
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berg (subsequently replaced by Charles Reagan), with Adolph 
Schimel as counsel. 

The joint committee met on July 9, 1954, for its first of the five ses- 
sions during the remainder of the month. From its careful and 
considered discussions of all phases of arbitration and conciliation 
came agreement in principle, and counsel to the committee were in- 
structed to proceed with drafting. 

It is significant that at the TOA convention held at the end of 
October 1954, TOA’s agreement to go forward with arbitration and 
conciliation on the basis of the meetings of the joint committee was 
affirmed. 

A number of sessions of the joint committee took place in the next 
months. Drafting of the language of the agreement preceded and 
followed these meetings. The ‘first draft was completed in February 
1955. By May 1955, the draft appeared to be taking final shape, and 
on August 1, 1955, the final meeting of the joint committee was held, 
at which unanimous agreement on the draft of voluntary arbitration 
agreement for the motion-picture industry, with the conciliation plan 
was arrived at. It was now ready for transmittal to the respective din. 
tributor and exhibitor organizations represented at the May 1954 
Astor conference. This was done. 

At the October 1955, convention of TOA, the arbitration plan was 
approved. With certain minor changes in the draft accepted by Mr. 
Levy and of no significance here, that represented the completion of 
the efforts of the joint committee. This is the December 1955 draft 
which was sent to this committee.’ 

At this point I believe it appropriate to consider the agreement it- 
self, what it does and what it does not provide. I will not take the 
time here to analyze it section by section. I am certain that the com- 
mittee will want to do that for itself, but it may be helpful for me to 
discuss it in summary fashion. This I propose to do. 

The December 1955 draft of the voluntary arbitration agreement 
for the motion-picture industry provides a forum with a simple g grass- 
roots machinery for the arbitration of specified controversies. It is 
voluntary and it is a one-way street. Only an exhibitor may initiate 
an arbitration proceeding. There is no compulsion or obligation on 
his part to do so. He may prosecute a claim in court or he may have 
it heard in arbitration. There is no provision for a distributor to 
initiate any arbitration proceeding. 

The scope of arbitration is board. 

In each instance known principles arising from the expensive ex- 
perience of industry litigation are set forth to guide the arbitrators. 

A complainant may ask for and get damages in arbitration and in 
certain instances he may get not only the actual damage which he 
established, but a penalty of a like amount, if the arbitrators determine 
that he is entitled to it. 

There is no appeal from the determination of the substance of the 
matter arbitrated. An appeal lies only from the award or denial of 
an award of damages. 

T think an illustration will be helpful. Exhibitor A institutes an 
arbitration against distributor B, claiming to be entitled to an earlier 
run of pictures than that which he has been receiving. He also asks 


3 See exhibit 21 (a), p. 216. 
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for damages. The arbitrators decide in his favor and render an award 
directing the distributor to afford to exhibitor A an opportunity equal 
to that accorded his competitor to license feature pictures on th 
desired run. They also award him the actual damages caused him and 
in addition award him exemplary damages in an amount equal to 
the actual damages sustained by him. 

There is no appeal from the award of the equal opportunity to com 
pete for the run. 

On behalf of Allied, Mr. Myers commented to this committee on 
the definition of clearance as contained in the 1955 draft agreement 
and characterized it as “archaic.” I should like to point out that this 
definition received the very careful attention of exhibitor and dis- 
tributor counsel and the joint committee. 

The courts, when called upon to pass upon clearance, have uni- 
formly defined it as a period of time stipulated in the license agree- 
ments to elapse between the exhibition of a picture in a prior en- 
gagement and its next following engagement. This concept is not 
“archaic” as Mr. Myers would have this committee believe. It is the 
long accepted understanding and definition in the judiciary. It was 
so defined by Judge Yankwich in the now celebrated 16 milimeter 
and television case entitled “//nited States of America v. Twentieth 
Century-Fox, et al”. In Judge Yankwich’s findings of fact and con- 
clusions of law filed in January 1956, he puts it this way: 

Clearance is a period of time stipulated in the license contracts, which must 
elapse between runs of the same picture within a particular area or in speci- 
fied theaters. 

Clearance is not to be confused with availability, which is the time 
or date fixed by the distributor on which the picture is available for 
exhibition by an exhibitor having a license to exhibit the picture. 
This definition of availability also was made by Judge Yankwich in 
the above cited case. 

It was pointed out to the exhibitor conferees of the joint committee, 
and they and their counsel agreed, that for reasons and factors beyond 
the control of the distributor, such as the limited number of prints, 
the cost involved in making additional prints and laboratory prob- 
Jems involved in the manufacture of CinemaScope prints, delays oc- 
curred in the exhibition of a picture at a subsequent run after the 
completion of its prior run. The joint committee realized that the 
definition contained in the abandoned 1952 draft would add unneces- 
sary burdens to the distributor. The definition of clearance provided 
in the 1955 draft agreement reverted to the definition of clearance as 
always understood in the industry. However, a new provision was 
added in the 1955 draft agreement under which, if a distributor agrees 
in the contract to furnish a picture at a certain time and fails to do 
so, the exhibitor has an immediate arbitrable claim. 

Thus, under the arbitrate issue of contract violations, specific ref- 
erence is made “to the failure of the distributor to deliver to the ex- 
hibitor a print of each picture licensed under such agreement in time 
for exhibition on the exhibition date or dates provided in or under 
such agreement” as a specific item which may be arbitrated. 

The December 1955 draft sets forth rules and principles in regard 
to the institution of competitive bidding and, additionally, provi- 
sions in regard to the conduct of competitive bidding to insure good 
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faith and uniform fairness in its use. Thus, any exhibitor submitting 
an offer may at the same time request the disclosure of the successful 
offer and the distributor agrees to reveal it immediately after the 
award of the picture has been made for which the bids were received. 

The use of competitive bidding as a means of determining a fair 
and reasonable film rental has been approved by the courts. First, 
in the Bigelow case and, again, in the Milwaukee Towne case, both 
in Chicago, in which competitive bidding is determined to be an appro- 
priate means to establish a fair and reasonable rental. In its use there 
is the operation of competition. 

The institution of competitive bidding is appropriate and even nec- 
essary in certain circumstances. This has been recognized by exhibi- 
tors throughout the country, a number of whom have demanded it 
specifically and others have made requests which are tantamount to 
a demand for it. The exhibitor members of the joint committee 
agreed that this was so. 

Let me cite the instances where the use of competitive bidding has 
been sanctioned in the 1955 draft agreement: 

1. On the written request of one or more exhibitors in a competitive 
area or situation for the institution of competitive bidding. 

2. On the written request of an exhibitor in any competitive area 
or situation for a run of a picture or pictures which the distributor is 
proposing to license to another exhibitor in such area or situation, 
which is in most instances tantamount to a request for bidding. In 
such instances the simplest, speediest, and most effective compliance 
with the request for the run is the institution of competitive bidding. 
It is important to bear in mind that on such a demand the distributor 
must proceed with full awareness of his obligation under the decree in 
U.S. v. Paramount. In reaching a decision as to which exhibitor is 
entitled to the run demanded, the distributor is proceeding at his peril 
in his determination of whether he has given the demanding exhibitor 
a fair opportunity to license the picture on the run requested. Clearly 
a decision to award the picture on a competitive bid is fair and equi- 
table to all the exhibitors desiring the picture on the specified run. 

3. Tocomply with the judgment, decree, or order of a court of com- 
petent jurisdiction. 

4. Only in one set of circumstances may a distributor on his own 
motion institute competitive bidding, and I quote from the provision 
in the agreement : 

In good faith to protect itself where it has reasonable grounds to believe that 
there is collusion among exhibitors— 
in the area or situation in the licensing of its pictures. 

I submit that the mere statement of the circumstances establishes 
the propriety of competitive bidding there. I can state it as a fact 
that there are competitive situations where exhibitors carve up the 
product of all distributors amongst themselves without notification to 
or consultation with the distributor who is being parceled out. In 
such instances the distributor cannot negotiate with any exhibitor but 
the one to whom he has been assigned. If the terms offered to the 
distributor in such an instance are unacceptable to him, the distributor 
will find doors of the other exhibitor party to the arrangement closed 
to him; no matter what the quality of the picture. 
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The 1955 draft of arbitration agreement provides that 2 pictures 
designated during each 12 months following the effective date of the 
agreement by each distributor party thereto as of unusual character 
are excluded from the provisions of the agreement until such time as 
they are announced for general distribution. Thereafter the provi- 
sions of the agreement are applicable in respect of matters occurring 
in the course of general distribution of these pictures. 

The substance of this provision was discussed at length at the May 
1954 general conference. It was carefully considered in the meetings 
of the joint committee and was unanimously adopted by the joint com- 
mittee as a warranted provision. 

The importance of “big” pictures was recognized and stressed at the 
May general conference by both exhibitor and distributor leaders. Ex- 
hibitor delegates urged an increase in the production of big pictures. 
It was recognized that big pictures necessarily require special han- 
dling—in promotion, in advertising, and in exhibition. The very 
marked difference in the response of the public to these big pictures 
alone in and of itself pointed to the propriety as‘well as necessity of 
special handling. 

It must be recognized that as a practical matter the mere designation 
of a picture as big or to be specially handled does not in and of itself 
place the picture in that category. The final judge as to whether a 
picture merits such classification and such treatment is the ultimate 
consumer—the public. 

It has been amply demonstrated that in those instances in which there 
has been public acceptance of the designation and the treatment, the 
earnings of the exhibitor from the earliest to the latest engagement, and 
therefore the earnings of the distributor, have surpassed by a wide 
margin the revenues and earnings on pictures not so designated and 
treated. And by the same token, if there is not a public acceptance 
of a picture designated as big and specially handled, irrespective of 
its cost of production and the expenditures made in extensively pub- 
licizing such a picture, the revenue and the earnings have thoroughly 
reflected that public verdict. A producer and distributor of pictures 
proceeds at its peril in regard to such pictures. The loss to the pro- 
ducer-distributor can be greater than if the picture had been handled 
in the ordinary course. 

The use of labels is deceptive and extremely dangerous. Of necessity, 
there must be an accurate definition of the labels used. Prerelease pic- 
tures are one thing. Specially handled pictures are something dif- 
ferent, and, whether inadvertently or deliberately, there has been con- 
fusion spread at these hearings in regard to these two types of picture 
marketing. 

On the one hand, a prerelease involves the withdrawal throughout 
the country of a picture aftter its initial exhibition and its withholding 
for an extended period of time before its continuous exhibition there- 
after. 

The special handling of a picture does not include its withdrawal 
throughout the country for any period of time. It is the planned ex- 
hibition of a picture in a city or area for its most effective continuous 
marketing to the public, depending upon the requirements of the 
area or the city. The special handling of a picture varies with each 
company and varies with each type of picture. No two companies 
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specially handle pictures in the same way and no two pictures are 
alike in the way they are specially handled. 

So much has been said—— 

Senator Humpurey. Mr. Schimel, I hesitate to interrupt you, but I 
am an inquisitive person. 

Mr. Scuimet. I wish you would, sir. 

Senator Humrurey. Would you mind telling me now what is the 
difference between prerelease and special handling? I do not see any 
difference there, except that there is a gap in time. 

Mr. Scuimet. The significant thing is that on a prerelease picture, 
it may be run ina number of engagements throughout the United 
States, in selected areas. 

Senator Humpurey. Right. 

Mr. Scutmet. Then it is put back on the shelf and permitted to rest 
for 6 months, say, or for 3—— 

Senator Humpurey. Why? 

Mr. Scuime.. There is some belief that if you do it that way, you 
will saturate the public interest and when you bring out the picture 
again, they will flock to see it. 

In other words, the initial run is regarded as something very selec- 
tive, to the most selective customers. A specially handled picture is 
a picture which is taken into an area and given particular exploitation ; 
stars may be brought in, just as we did with the Audie Murphy pic- 
ture, To Hell and Back. Audie Murphy came from Texas. We took 
it down to Texas, and there we had a number of openings, and those 
were the premieres in the United States. 

The picture had its sendoff there, and the picture was deliberately 
first played in that area. There was never any withdrawal of the 
picture at any time. It had its complete flow from its first to its 
last engagement as soon as it was brought into Texas and as soon as 
it was brought into the rest of the country thereafter. 

Senator Humpnrey. I can see that difference. 

Would you care to comment as to whether or not the prerelease type 
of arrangement is more satisfactory from an economic point of view 
than the special handling? 

Mr. Scurmet. Mr. Chairman, may I refer that to the sales managers 
who will follow me? I think they are better qualified to answer that 
question than I am. 

Senator Humpnurey. Well, now, what is your personal point of 
view? You are around the motion-picture industry. 

Mr. Scurmex. I think that the very significant thing, sir, is this, 
that while the 10 companies have released approximately 275 pictures 
per year, during each of the last several years there has not been a 
single prerelease picture since the 1953 hearings of this committee. 

Senator Humpurey. Does that mean that the prerelease buildup 
type of thing—really what this is, is public relations, is it not ? 

Mr. Scuime.. Well, it is more than public relations. Let me ex- 
plain it. 

Senator Humrurey. Well, it is superduper public relations ? 

Mr. Scutme.. It is a special treatment of a particular picture. 

Let me give you an illustration. I think that years ago—and I am 
going back very far—when Birth of a Nation came out, that was a 
partic “ularly unusual picture, and that was specially handled. In 
those days, they used to call them road shows, I believe. 
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Senator Humrnrey. Yes. 

Mr. Scutmev. Since the hearings 

Senator Humpnrey. There is quite a point made out of t! 
release | Vv the exhibitors. 

Mr. Scuime.. May I state this for the record? I think that 
point made was far, far out of proportion to the significance o 
in the trade. I think it is an awfully catchy-sounding sloga 
when analyzed, and when you see that since 1953 there have beer 
prereleases, and you remember in 1955 there were not more tha) 
> pictures that were then referred to as prerelease; it is maki 
mountain out of a molehill. 

Senator Humpnrey. I recall that. 

Mr. Scuimev. And I emphasize th: ut na » 1953, there has not been 
a single prerelease picture, and the number of pictures that were 
specii ally handled, you can count on the fingers of one hand. 

Senator Humpurey. What about Guys and Dolls? I heard a lot 
about that. 

Mr. Scurmet. Guys and Dolls, I believe, can be properly regar: ne 
as a specially handled picture. I am not identified with Metro. 1 
don’t know the policy on Guys and Dolls. I would rather that you 
ask that question of the next witness, who will be Mr. Charles Reagan, 
whose company is distributing that picture. 

Senator Humpurey. All right, we will do that. 

Now you say that there has been little or no special handling since 
1953, is that right ? 

Mr. Scuitmetr. That is correct. And may I point this out, that the 
testimony of the exhibitor witnesses, in referring to specific pictures, 
actually pointed out the minimum of such pictures. I think they 
talked about Strategic Air Command. I am not sure. That was one 
picture that they talked about. No one challenged the Importance of 
these pictures 

Senator Humpurey. Just a minute, Mr. Schimel. Strategie Air 
Command, that had the cooperation of the Government of the United 
States, did it not ? 

Mr. Scutme-. I don’t know whether it was specially handled or not, 
because it was not a Universal picture. I prefer that you ask the 
gentlemen 

Senator Humpnrey. What picture did Universal have that was 
specially handled ? 

Mr. Scurer. Not a single one. 

Senator Humpnrey. Not a single one? 

Mr. Scurmet. No, sir. 

Senator Humpnrey. It never had one in the last 7 or 8 years? 

Mr. Scuret. No, sir. 

Senator Humpnrey. Any prerelease ones? 

Mr. Scuime.. We have not had a prerelease in 15 years that I know 
about. 

Senator Humpnrey. All right. That gets the record clear. 

Mr. Scuimer. The final category of arbitrable issues in the 1955 
draft agreement is entitled “Contract Violations”. There is no quarrel] 
from any source on this provision. 

I have heard no adverse comment on the machinery provided in the 
1955 draft of arbitration agreement and therefore will not take the 
time to discuss it in detail. I would state, however, that every effort 
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in the thinking and the draft which reflects it was to make the ma 
chinery simple, inexpensive, and expeditious, with the entire emphasis 
on local, on-the-spot, hearing and determination. 

Senator Scnorrret. Mr. Chairman, I would like to ask a question 
here. 

Senator Humpurey. Senator Schoeppel. 

Senator ScuorrreL. About what period of time, would you say, 
would elapse between a request for arbitration and a final decision, 
where you say it isspeedy? Can you give us some indication? I know 
that conditions vary from time to time. 

Mr. Scuime-. I think that the determination of the subject matter 
could be handled in a matter of weeks, several weeks. 

I come now to conciliation, which is provided for in the 1955 draft 
of agreement and which has received scant attention, or even mention, 
at these hearings. I regard conciliation as one of the most significant 
provisions of this agreement. The May conference gave much con- 
sideration to conciliation and great thought and extensive discussion 
were devoted to it in the joint committee. There is a definite line to 
be drawn in the relationship between a buyer and a seller on matters 
which can be submitted to others for determination and on matters 
which must be decided entirely and personally between the buyer and 
the seller. This is as true of the motion picture industry as it is for 
any other line of American business. 

It has generally been accepted that an exhibitor having a grievance 
in regard to the treatment he was receiving in his dealings with a 
salesman or branch manager could get a hearing on his grievance. 

The 1955 draft of agreement formalizes and in effect urges the use 
of this means of adjustment of seller-customer differences. Problems 
and grievances are thus handled between the exhibitor and the particu- 
lar distributor directly concerned—initially at the exchange level, 
where the relationship is most knowledgeable, most personal, and 
secondarily at the top level, namely with the general sales manager of 
the distributor, with no formality other than reasonable notice of a 
desire to meet, so that a mutually convenient meeting time can be 
arranged. 

No ‘subject of discussion is barred—every controversy “arising on 
the merits out of the relationship between such exhibitor and “dis- 
tributor” including, if the exhibitor so desires, the controversies which 
are the subject of arbitration, may be the subject of conciliation “in 
an endeav or to dispose of such controversies amicably, informally, and 
quickly.’ 

The widespread forthright use of this method of dealing with prob- 
lems, big a small, would, I submit, go a long, long way “to exposing 
the invalidity of the complaints brought to this committee. I can 
confidently say that grievances which are valid would be corrected 
and distress claims which have merit would receive fair and equitable 
treatment and help. 

General claims—general charges—some of which have no applica- 
bility to individual distributors, have been tossed around at this 
hearing. 

It is high time that no charges—no claims—be made unless there 
is citation of chapter and verse; that alleged grievances be addressed 
to the company challenged and not to “the distributors.” The group- 
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ing is as unfair as it is inaccurate. The several distributors do have 
different policies in regard to production and distribution. Allied 
and TOA and every witness who appeared here knows that. All we 
have had here is shotgun shooting. It is unfair to this committee, or 
any person requested to draw conclusions, for critics to be so vague 
so general—in the presentation of factual data to support the charges 
sought to be established. 

Conciliation would be had with the particular distributor on the 
precise facts of individual incident. 

I must again emphasize that exhibitor members of the joint com- 
mittee placed great emphasis and importance on conciliation. They 
had high hopes that through the use of conciliation much could be 
achieved even in areas where arbitration was not available. With this 
the distributor conferees were in wholehearted agreement. 

These are the facts on the 1955 draft of arbitration and conciliation 
which I would have this committee know. The draft agreement 
speaks eloquently for itself. 

I come now to a review of what happened to the arbitration agree- 
ment in January 1956. 

Senator Humpurey. May I just get for the record, did TOA ap- 
prove this draft agreement in December of 1955 by convention action ¢ 

Mr. Scurmet. They approved the plan of the joint conference in 
October 1954, and they approved a draft of the agreement at their 
convention in 1955. 

Senator Humpurey. December 1955? 

Mr. Scutmet. No; in October of 1955. 

Senator Humpnrey. And that at their convention ? 

Mr. Scurmeu. Yes, sir. 

Senator Humpnrey. Now, you have reference to December of 1955. 

Mr. Scutmet. There were certain changes made between October 
and December in the draft, not of substance, but of language, which 
were thoroughly acceptable to the counsel for TOA with whom we 
were sitting, and to the conferees of TOA in the joint committee. 

Senator Humpnrey. But the record is that in October 1955, TOA 
in a convention—not its executive board, but in convention—approved 
this draft agreement ? 

Mr. Scurimet. Yes, sir. 

Senator Humpnrey. And the December meeting related to minor 
differences of language, the agreement being participated in by the 
counsel for TOA 

Mr. Scuimet. Counsel for TOA. 

Senator Humpurey. Plus conferees ? 

Mr. Scuimev. That is correct. 

Senator Humpnurey. All right. Thank you. 

Mr. Scurime.. I was just going to say that you will recall that the 
TOA convention in October of 1955 approved the draft of agreement. 
Minor changes were agreed upon between Mr. Levy and myself, and 
by December 23, 1955, the draft was complete. 

On January 9, 1956—these dates are important—on January 6, 1956, 
Mr. Levy agreed to the submission of the draft of the Attorney Gen- 
eral in person by a subcommittee of the joint committee, subject only 
to consultation with his people. The next day—that is January 10— 
Mr. Levy gave the distributors the startling news that the officers of 
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TOA had met in New York earlier in the day had concluded to post- 
pone submission until after the commencement of the hearings of this 
committee, then scheduled for February 2, 1956. 

This turn of events led to a dinner meeting of the TOA officers and 
the distributor delegates on the joint committee. 

At this dinner meeting, the TOA delegation confirmed their desire 
for arbitration and their agreement to the December 1955 draft. They 
urged a postponement merely as a matter of timing. Failing agree- 
ment on joint submission of the agreed upon draft, the distributors 
decided to go it alone. On January 16, 1956, the distributor members 
of the joint committee wrote Mr. Blank, president of TOA, that on 
January 30, 1956, in time for the then scheduled hearing date of 
February 2, 1956, a copy of the December 1955 draft would be sent to 
this committee with a copy to the Attorney General, and requested 
TOA to join in this presentation. 

On January 21, 1956, Mr. Blank replied to this January 16, 1956, 
letter with a copy to your committee and to the Attorney General.‘ 

Mr. Blank’s letter is intended to be self-serving, but patently is 
self-condemning. 

It argues timeliness and repeats the reasons stated at the January 
11 meeting. It then says: 

That while the TOA approved the arbitration plan, it was not happy with it 
because it felt that the scope of arbitrability was entirely too narrow. It has 
always been our position that whatever may be litigated should be ar- 
bitrable * * *. 

This is a calculated and premeditated 11th-hour reversal of position 
in the light of six clear and uncontroverted facts: 

(1) The letter of Eric Johnston of February 10, 1954, calling the 
meeting and which makes clear on behalf of the distribatort s— 
that they will not be able to agree to arbitrate film rentals * * *; 

(2) The reply of TOA dated February 19, 1954, accepting “with 
great pleasure” and without any reservations, this invitation of Mr. 
Johnston and naming three delegates to attend this conference; 

(3) The deliberations of the 1954 conference ; 

(4) The 18 months’ labors of the joint committee and their counsel, 
— I have outlined to you; 

5) The agreed upon December 1955 draft of arbitration agreement 
wine in your possession ; and 

(6) The October 1954 and the October 1955 resolutions of TOA, 
the latter of which approved the 1955 draft of arbitration agreement. 

Before this Senate committee nothing was added except the fawn- 
ing statement repeatedly made on behalf of TOA, “we are prepared 
now, as we have been, to sit down with distributor representatives 
again to work together this time with Allied States in an all-industry 
conference, to attempt to go further and try to establish a system for 
a trial run of 1 year which will have a broade r scope of arbitrability 
and will include the arbitration of film rentals.” 

What Mr. Blank’s letter of January 21 did not mention, and what 
the testimony before this committee did not completely explain was 
the meeting between TOA and Allied held in Washington on Janu- 
ary 18, 1956, which actually underlies TOA’s reversal. 


* See exhibits 21 (c) and 21 (d) beginning p. 231. 
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This January 18 meeting was re ported in a press release frot re »\ 
appearing in the trade press on January 25, 1956, This reve ‘ 
content of a platform adopted by the representatives of POA and 
Allied at their January 18 meeting. 

Senator Humpnrry. Mr. Schimel, at this point may I ask did ye 
participate in any of these preliminary discussions poimting towat 
the draft agreement ¢ 

Mr. Scuimen. I beg your pardon! 

Senator Humrnrey. Did you participate in any of these dis 
following the invitation of Eric Johnston ¢ 

Mr. Scuimeu. Yes, sir. 

Senator Humpurey. Did you participate in the design 
drait agreement ¢ 

Mr. Scuimet. Yes, sir. 

Senator Humpurey. At the time that these discussions took p): 
was there any prolonged discussion over film rentals being a matte: 
arbitration ¢ 

Mr. ScuHimeu. No, sir: because at the joint committee conferenc 
there was not a single exhibitor delegate who wanted arbitration 
film rentals. They were opposed to it. 

Senator Humrurey. And as | gather from your testimony, in th 


acceptance of the invitation of Mr. Johnston, the Tt )A representatives 


were fully aware that the matter of arbitration of film rentals 
excluded— 

Mr. ScuimeEu. Yes, sir. 

Senator Hi MPHREY. From the deliberations or any pending agree 


Wils 


ment ¢ 

Mr. Scuimer. Absolutely. 

Senator Humpurey. And then, just to pin this down, during the 18 
months of discussions and negotiations, was there any effort made to 
bring into the scope of arbitration the issue of film rentals? 

Mr. ScHimeu. No, sir: because it was understood when we convened 
that film rentals were not to be the subject of discussion and a number 
of the exhibitor delegates and conferees personally expressed them 
selves as utterly opposed to the arbitration of film rentals. 

Senator Humpurey. Was Allied represented in these nego 

Mr. Scuime. No, sir. 

Senator Humpurey. Just TOA ? 

Mr. Scuimer. TOA and other delegates. Allied did not 


— 


tiations ? 


attend 
this meeting because they said, “we won't come to any meeting unless 


you do discuss the arbitration of film rentals.” 

Senator Humpurey. So it is you allegation or statement that inso- 
far as other exhibitors were concerned, exclusive of Allied, that the 
other exhibitors were willing to agree upon an arbitration agreement 
that excluded film rentals ? 

Mr. Scuimer. Absolutely. The May 1954 conference understood 
when it convened and throughout its deliberations that film rentals 
were not to be the subject of arbitration and the joint committee 
appointed by that conference discussed and proceeded throughou’ the 
very many sessions they had on the basis that they did not address 
themselves to the arbitration of film rentals. 

Senator Humrurey. Then, may I ask what would appear to be, 
I hope, a logical question? It is your view that Allied is responsible 
for the issue of film rentals being a subject of arbitration / 
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Mr. Score. I would say that Allied’s position from 1952 on, and 
the hearings in 1953, before this committee—from that time on Allied’s 
position has been firmly that they would not consider any arbitration 
plan, they would not be party to any arbitration plan which did not 
include as an arbitrable issue, the arbitration of film rentals. They 
have been outspoken and firm in that point of view during these past 
years. 

Senator Humpnurey. When did you first hear, either directly or 
indirectly, through rumor or press comment or informal statement, 
that TOA was going to reverse its position and insist on an arbitra- 
tion agreement which included film rentals? 

Mr. ScurmE. I received word of that after January 25, 1956, about 
a week before the then-scheduled hearings of this committee. 

Senator HumpHrey. You were unaware that at the January 18 
meeting, this subject was to be discussed ? 

Mr. Scutmeu. Please be sure and bear in mind that no distributor 
was present at this meeting between Allied and TOA. This was a 
private meeting at which they were arriving at an understanding for 
their mutual advantage. They made a trade there. 

Senator Humrpnrey. Didn’t your intelligence system give you some 
indication of that? [Laughter. | 

Mr. Scurmet. I can truthfully say that no one on our side of the 
table had any idea that this conference was going on, that this meet- 
ing was going on, and nobody had any idea what was going to come 
out of it? | 

When they met with the distributor conferees, at that dinner meet- 
ing I mentioned, on January 11, I believe, they did not say they had 
an engagement to meet with Allied in Washington on January 18. 

Senator Humpurey. Now, the reason I asked these questions, Mr. 
Schimel, was this, that the request for hearings before this subcom- 
mittee was obviously made by the exhibitors. 

Mr. Scurmeu. Yes, sir. 

Senotor Humpurey. The request was made considerably earlier 
than the meeting was held. It was a matter of fact that at all times 
the exhibitors insisted upon having a meeting at once, going back to 
the fall of 1955. 

My first request on this matter, I think, took place some time in the 
fall, either in October or November of 1955. 

I could check the record for sure but it was about that time. And 
the exhibitors wanted meetings at once, and the request for postpone- 
ment came from the distributors. 

One of the reasons that the request for postponement came was that 
the chairman of the subcommittee was informed that considerable 
progress was taking place on an agreement, and we were not looking 
for an opportunity to hold the hearing, and I had been told that 
“Matters are being worked out; there has been a meeting; the meet- 
ings have been in progress for some time; if your subcommittee just 
holds off on this, we will be able to get some agreement.” 

Now the reason I mention this is that, apparently, the meeting of 
January 18 was not timed as such for the subcommittee meeting, since 
the people who were gathered at the January 18 meeting wanted the 
meeting of this subcommittee 2 months earlier. 

Mr. Scutmet. May I make an observation there, sir? 
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Senator Humpurey. I will be glad to get it. 

Mr. Scurme. I will venture to say to you that the pressure for a 
hearing from the exhibitors came to you, not from all exhibitors, 
chaemient the United States, and not from—— 

Senator Humpnrey. It came from Allied. 

Mr. Scurmet. From Allied alone, and Allied was in an extremely 
embarrassing position at that time. The discussions on arbitration 
and conciliation were proceeding with very, very happy consequences, 
so it appeared at that time, and Allied would have been extreme sly 
embarrassed, if arbitration did go into effect, and they were agitating 
in their own way, to embarrass “the effecting of an arbitration agree- 
ment. It did not suit their purpose to have any kind of arbitration 
agreement agreed to and put into effect. So that when you 

Senator Humpnrey. I am not going to try to get into motives. 

Mr. Scurev. I know. But what 1 explained to you, sir, is that 
TOA did not join in the request for a hearing. It was unilateral on 
the part of Allied. 

Senator Humpurey. May I suggest to you that the desire for a 
quick hearing or for an immediate hearing was made on the part of 
the exhibitors, represented through Allied, and at the very time that 
the negotiations were going on for the arbitration agreement, and 
even after the arbitration agreement had been arrived at on the part 
of any exhibitors, there still was a request for a hearing. 

I do not quite see the timeliness of your analysis; I mean, the effect 
of the timing. 

Mr. Scurmeu. That is why I thought—I did not mean to interrupt 
you, Mr. Chairman. 

Senator Humpurey. Go right ahead. 

Mr. Scutmet. But what I wanted to make very clear is, that on the 
one hand Allied, which was not party to the discussions on arbitra- 
tion and conciliation, was agitating for a Senate hearing. 

Senator Humpnrey. Not “agitating”; they merely requested it. 

Mr. Scurmet. They were requesting. I accept the correction. 

Senator Humpurey. In my business, “agitation” is much more 
volatile and much more, may I say, pertinent than just “request” ? 

Mr. Scuimet. I should have used a calmer word. 

But TOA during all of this period was negotiating with us. TOA 
was negotiating with us. We were making progress on a draft of 
arbitration agreement. The October 1955 convention of TOA actually 
approved what was then the substantial draft of arbitration agree- 
ment. So, they were not interested, particularly, in a hearing of this 
committee. 

But what happened was that between—and here I am speculating— 
between January 10 and January 18, 1956—that is 18 months after 
all this effort on arbitration—some TOA leaders were interested in 
going into production on favored terms, and then they had this con- 
ference with Allied for a pact. Allied said to them in effect: “You 
come out for arbitration of film rentals and we will go along with 
you on the production by theater circuits of pictures under more 
favored terms,” something which Allied had strongly opposed down 
through the years. That is, preferences to anybody who was in 
exhibition. 
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Senator Humpnrey. These questions, Mr. Schimel, make you a 
much more pertinent witness, even though you were good in the 
beginning. 

Mr. Scurmev. Thank you very much, sir. 

Any representation to this committee that conditions changed to 
any appreciable degree, if at all, between October 1955, when the TOA 
convention, by resolution, approved the 1955 draft of arbitration, and 
January 1956, when TOA withdrew its approval of this draft is 
utterly baseless. 

At no time between October 1955 and the date of these hearings 
did any exhibitor member of the joint committee, which included two 
TOA representatives and its counsel, intimate, no less express, any 
concern regarding changd conditions in the industry. 

Reported utterances dis spel any thought that developments after 
October 1955 were the cause of TOA’s reversal. 

In a statement amearing in the trade press as late as December 20, 
1955, counsel for TOA stated that the draft of voluntary arbitration 
agreement was ready except for “dotting the i’s and crossing the t’s.” 

Senator Humpnrey. Now, how many members does TOA have, 
Mr. Schimel ? 

Mr. Scuimet. I haven’t any idea, sir. But they have a substantial 
number. 

Senator Humpurey. Is Allied larger? 

Mr. Scuiwret. I wouldn’t say so. I don’t know. 

Senator Humpurey. We will get the documentation on that. We 
have it here somewhere in our last hearing.® 

Mr. Scurwet. Again, on January 12, 1956, the trade press reports 
TOA counsel as stating that it was his underst: unding that the arbi- 
tration drafting committee or representatives appointed by this 
group would take the draft to Washington for approval or dis- 
approval. 

The record is unambiguous, clear and eloquent. There is no room 
for factual differences. The conclusion is inevitable and incontro- 
vertible. 

There has been a betrayal—deliberate and shameless—not of the 
distributors alone but of the recommendation of this committee in 
1953; there has been a betrayal of the May 1954, conference; of the 
18 months’ efforts and labors of the joint committee appointed b 
that conference, and above all a betrayal of the Giciecmae of exhibi- 
tors of this country.* Arbitration, its Inexpensive, expeditious ma- 
chinery, as provided in the agreement could only have been for the 
good of all the industry. C ertainly, just as this committee said in 
its report, many controversies and claims and difficulties could have 
heen solved. The 12 months’ trial period would have served to dem- 
onstrate the effectiveness of arbitration and conciliation. Experience 
would have demonstrated what modifications were warranted. But 
arbitration with conciliation was not given a chance to prove itself. 
There can be no justification for what has taken place. 

There is that January 18, 1956, pact between Allied and TOA. 
There have been numerous characterizations of pacts of this kind on 





5 See Abram F. Myers’ wea. tel p. 3 and 4. 
® See appendix XVII. 724. telegram from Myron Blank, president of TOA, to Senator 
Humphrey. commenting on testimony of distributor witnesses. 
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the international scene. But here, in exchange for TOA’s agreement 
to surrender its previously announced position of long standing on 
arbitration of film rentals, Allied undertook to support TO.A’s plan 
to press for sanction to theater circuits to produce pictures under dis- 
tribution advantages not available to producer-distributors which do 
not have theaters. I must remind the committee that these advan 
tages have been bitterly attacked in the past by the Allied organization 
and other exhibitors. 

It is now appropriate for me to discuss with you the exhibitor pro 
posals of arbitration of film rentals. On reflection, the implications 
of this suggestion are far reaching indeed, and the more thought 
given to it, the more shocking it appears. The proposal strikes at 
the very heart of the business of producing and distributing pictures. 
Reduced to its simplest terms, the producers, which in every instance 
but one are publicly owned companies with thousands of stockholders, 
are called upon to risk the expenditure of millions of dollars for their 
product and asked to delegate the fixing of the prices which they are 
to receive for their merchandise to the inadequately informed, even 
though well-intentioned, judgment of arbitrators. 

The board of directors and the management of the producer are 
asked to abdicate the power to decide what prices they are to receive 
for their pictures. 

This abdication of decision on price necessarily involves a complete 
disruption of the producer's business. The impossibility of estimating 
income can only sterilize the planning, budgeting and completion of 
production of motion pictures. 

Nowhere in American industry can a parallel for this suggestion 
be found. It would be inconceivable to believe that such a proposal 
would be countenanced in regard to clothing, food, drugs, which 
are necessities, or television sets or automobiles, which to some extent 
are luxuries. 

There are numerous and very serious complexities involved in this 
suggestion, but the most staggering problem which occurs to me is 
the determination of the yardstick of the film rental to be paid. 

It would require a complete analysis of an exhibitor’s gross income 
and expenses. When I refer to income it means his box-office receipts 
and all other income, from whatever sources obtained, from the enter- 
prise which exhibits the picture. 

It is manifestly unfair to carve out a segment of the business of 
exhibiting pictures and to determine that the film rentals shall be 
computed on the earnings of that segment without taking into account 
the income of the other segments of the business which are directly 
made possible by the showing of the picture at the theater. The most 
obvious item which occurs to me is the income from concessions 
catering to the patrons coming into the theater to see the picture. 

Similarly, it would encompass the examination and analysis of 
all of the expenses of the entire enterprise, the salaries paid and to 
whom, whether to employees or to members of the family having no 
active duties in connection with the business, whether the expenses 
paid out from the operations of the theater were for personal living 
expenses of the exhibitor and his family, what cars are charged to 
the business, whether the rent paid for the theater is the result of an 
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arm’s-length agreement or whether the owner of the property is re- 
lated to or affiliated with the operator of the theater. 

The profits of the producer-distributor which have been paraded 
before you do include in every instance profits for enterprises directly 
related to the business of motion-picture production aaa distribution, 
as well as profits from unrelated enterprises. The earnings state- 
ments of the producer-distributor have been audited by independent 
auditors. It 1s noteworthy that not a single complete financial state- 
ment of any spokesman for exhibition who appeared before this com- 
mittee, unaudited, no less audited by an independent public auditor, 
was presented to this committee. 

Implicit in the proposal from exhibitors for the arbitration of film 
rentals is the suggestion that every exhibitor is entitled to a profit on 
every picture. This, of course, is a wholly unwarranted assumption, 
but if it were accepted, it must then be likewise assumed that a pro- 
ducer-distributor is entitled to its profit on every picture. 

There is clearly no disagreement on the fact that producer-dis- 
tributors do not make a profit on every picture. Quite the contrary, 
there are many pictures on which they lose money. The ver y disparity 
in the variety of the number of engagements which particular pictures 
may have, makes this abundantly clear. Thus, with all the complaints 
on the shortage of pictures, my company has some pictures which play 
16.000 engagements, others which play 10,000 engagements, and still 
others which play less than 3.000 engagements. 

The industry represented here released last year approximately 275 
pictures to approximately 18,000 theaters throughout the United 
States. Contemplate, if you will, the utter chaos in this business if a 
fraction of the theaters were to seek a modification of film rental terms 
after each picture has played. Bear in mind that each arbitration 
would require personnel from the producer-distributor for the pre- 
sentation of its position in regard to the claimed reduction. Account- 
ants would have to be prepared to examine and testify in regard to 
the financial phase of the exhibitor’s books of account, as well as of 
the distributor’s investment in the picture, the cost of its distribution, 
advertising, and exploitation. One such arbitration in each exchange 
office of a producer-distributor could disrupt the business of the 
distributor in the entire area served by that office. 

With all due respect and regard to Professor Sturgis’? sincerity in 
his opinions on the theories and general principles of arbitration, it 
must be noted that he admittedly had no knowledge of the motion pic- 
ture industry, of its complexities in production, distribution, and 
exhibition. He professed to no authoritative knowledge of the com- 
plexities and practices of manufacturing and distribution generally. 
When asked a question, he admitted he know of no precedent i in Amer- 
ican industry for the arbitration of the price at which a seller should 
sell his wares. 

At this point I feel impelled to explain to this committee the reason 
for a spectator reaction which occurred during Mr. Levy’s testimony. 
Please be assured, it was not in disrespect of this committee. Y ou 
will recall that Mr. Levy as a momentous concession offered two-way 
arbitration of film rentals: Where an exhibitor invokes arbitration for 
a reduction in a film rental of a picture, a distributor in the same 





7 For Professor Sturgis statement see p. 64. 
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proceeding as a counterclaim may seek an upward adjustment. In 
other words, a distributor cannot go into arbitration to procure an 
adjustment in film rental unless and until the exhibitor first asks an 
arbitration to reduce his film rental. 

How can one expect an arbitrator to increase the rental of an ex 
hibitor who files for a reduction? The laughter which greeted this sug- 
gestion was solely a spontaneous reaction of those in the motion-picture 
industry to what was an obvious and brazen “joker.” 

Reference has been made here by several witnesses to a proposal for a 
roundtable conference at which presidents of the producer companies 
would meet with Allied and TOA and other exhibitor representatives 
to discuss the state of the industry. 

A telegraphic invitation signed by Messrs, Rube Shor, president of 
Allied, and E. D. Martin, president of TOA, for such a conference was 
received by Mr. Milton Rackmil, president of Universal, on April 20, 
1955. It invited attendance at an industry conference to “discuss and 
act upon the pressing and acute problems of exhibition * * *” and 
urged the need of such a conference “in an effort to improve the rela- 
tions between your company and your customers and to the mutual 
benefit of both.” 

The invitation received the most careful consideration of Mr. Rack- 
mil and his associates at our company, after which a reply was sent 
which read in part as follows: 


We have every reason to believe that the relations between our company and 
our customers are most cordial and on a mutually satisfactory basis. If there is 
any exhibitor who wishes to discuss any problem which he believes he has with 
our company we are available to him and will discuss it frankly and most sym- 
pathetically. On the other hand, we regard it as highly improper for us to par- 
ticipate in a conference at which individual sales and production policies of all 
companies may be the subject of consideration. For these reasons I cannot ac- 
cept your invitation. 


On May 9 Mr. Rackmil received another telegram from Messrs. 
Martin and Shor, disclaiming any intention to discuss individual 
company sales and trade policies but rather to present the plight of 
exhibition and “the general sales policies of distribution that do not 
encourage licensing on the merits and ability to pay” and requesting a 
reconsideration of the declination of the invitation. The reply of 
Mr. Rackmil reads as follows. 

Senator Humrnrey. May be just skip over that?*® I think we have 
had an opportunity to read that reply. 

Mr. Scutmet. Thank you very much. 

The decision of our company in regard to the proposed roundtable 
conference was motivated by business and legal considerations. These 
necessarily are equally applicable to others invited to participate in 
such a conference. 

The business considerations, briefly stated, are: The production and 
sales policies of our company are arrived at having regard to our own 
potential and experience in the production and distribution of pictures 
produced by us. We have an experience going back almost 50 years 
and, while we take into account the competition which we have to face, 
we cannot permit our competitors to sit in judgment on the propriety 
of our policies, whether they be overall policies of production, that is 
the number of pictures or the kind of pictures that we should make, 


*See Mr. Schimel’s prepared statement for text of telegram referred to, p. 332. 
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or in regard to our sales policies, as to how and when we should market 
our product. That responsibility rests exclusively on us and for it we 
are accountable to the thousands of stockholders who have invested 
their money in our securities. We should and do know what the prob- 
lems of the industry are and we alone know the facts in relation to our 
own company to enable us to meet those problems. We cannot take 
counsel with our competitors in that regard. Conversely, while we 
have general familiarity with the products of our competitors, we 
don’t know their problems as well as they do, and it would be presump- 
tuous on our part to suggest to our competitors how they are to con- 
duct their business. 

The legal considerations are equally as compelling, cast as they must 
be in a climate of protracted and expensive litigation, the bases of 
which have been allegations of conspiracy. These counsel the utmost 
of caution. Attendance at conferences or meetings of a most innocu- 
ous character has been a focal point for attempts to establish conspira- 
torial conduct. 

Even the conferences held in connection with the NRA have been the 
subject of intense interrogation and attack in a number of suits to 
which my company and other distributors have been party. The sole 
purpose for such attack and inquiry was to find some statement of 
common purpose, some understanding or agreement for common ac- 
tion, which would give credence to the allegations of conspiratorial 
conduct. 

Meetings and conferences attended by distributor and exhibitor rep- 
resentatives, held in various cities during the 1930’s for the sole pur- 

ose of clarifying and resolving problems of maximum clearances, to 
s granted in those cities, have plagued Universal and other distribu- 
tors and defendants in a number of antitrust actions brought since 
1945. 

As recently as November 1955, in the trial of the celebrated 16 
millimeter and television case in California, the Government sought 
to draw an inference of conspiracy between the producer-distributors 
and exhibitors of motion pictures by testimony of what transpired at 
exhibitor conventions addressed by important executives of producer 
companies. The personal remarks of these important producer execu- 
tives, admittedly speaking for themselves, at most for their own com- 
panies, were sought to be cloaked with the authority and agreement 
of all producers and distributors. The production executive, it was 
claimed, was an industry spokesman. 

All of this was regarded as a significant link in the Government’s 
chain of alleged conspiracy. ‘Tremendous efforts and the expenditure 
of a great deal of time and money was required to disprove this charge. 

There is ample warrant for reluctance and timidity in regard toa 
conference convened with the avowed purpose of fully discussing— 

(a2) Production of pictures; how many should be made; 

(b) How and when these pictures are to be marketed; 

(c) What the sales policies, national and local, should be. 

This is a conference at which not only exhibitors are present, but 
7 or 8 highly competitive producer-distributors of motion pictures, 
the princ ipal manufacturers of the product. The distortions of what 
was said, mn innuendos and inferences which would be sought to be 
derived years later from what was said and what wasn’t said, cannot 
be uiionienl too strongly. 
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The individual production and sales policies of a producer-distribu 
tor can best be discussed with the company directly involved. No 
two companies are alike, or have even similar, much less the same, 
policies. The doors of my company are open at any time to its cus- 
tomers for discussion of its policies, but they cannot be discussed 
town meetings. 

In fairness it should be noted on the record that company presidents 
offered to and several individually did meet with the exhibitor lead- 
ers following the rejection of the general roundtable proposal. 

Mr. Myers. in his statement to this committee, advanced the sugges 
tion on behalf of Allied that— 
if the film companies will not arbitrate film rentals and policies within the in- 
dustry, then the Government will have to assume the role of arbitrator 

He also submitted the Allied draft for a proposed bill.” 

I will not regard this suggestion as a threat, even though it has been 
so characterized. I prefer to challenge it as a proposal made in good 
faith, with complete awareness of all its implications and consequences. 

In his letter circulating this draft to exhibitors, Mr. Myers says of 
the proposed Allied bill : 

It is believed that this is the first attempt made in this country to provide price 
regulations for so diverse a product as motion pictures and the problems presented 
are most difficult, 

With the characterization of the proposed legislation as unique and 
revolutionary I agree and will not belabor the point with further 
discussion. 

I wi!l also bypass the very basic and most controversial question as 
to the propriety of classifying the motion-picture industry as so 
cloaked with public interest as to justify its treatment as a public 
utility. 

I assume that it will be agreed to by Mr. Myers that regulatory 
legislation necessarily must be fair and equit: able to those regulated, as 
well as those for whose benefit the regulation is enacted. Also, that 
regulation does not mean confiscation. 

The regulation of policies within the industry, as proposed by Mr. 
Myers, necessarily requires that the governmental agency charged with 
the responsibility of regulating the industry at frequent intervals care- 
fully inquire into: 

(a) The number of pictures which the producer makes ; 

(6) The character and quality of the pictures produced ; 

(c) The cost of these pictures 

(7) The sales marketing policies for these pictures. This neces- 
sarily involves the dates on which such pictures are to be released to 
the public and where, the advertising, publicizing, and exploitation 
of these pictures and the costs involved in the marketing and sales 
of these pictures. 

If it is asserted there is not the slightest intention of having the 
regulatory agency dictate as to these policies, it is self-evident that a 
consideration of a fair rental to be paid by an exhibitor must neces- 
sarily involve a thorough consideration and appraisal of each of the 
foregoing items. 


* See appendix II, p. 484. 
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It is elementary that no one can legislate or regulate the quality of 
pictures. The very nature of motion-picture production makes it 
impossible to do so. 

Il believe that it can be assumed that the regulation of film rentals 
will contain provision for a fair return to the producer on its invest- 
ment in each motion picture produced by it. Absent a subsidy, I know 
of no enactment which can compel a manufacturer to manufacture 
and distribute at a loss. No public utility has had regulation which 
requires it or asks it to operate as a loss. 

If the motion-picture industry is determined to be one in which the 
public interest requires its regulation, I cannot conceive that there will 
be regulation only of the producer and not of the exhibitor. 

Regulation of the exhibitor will place into proper focus the opera- 
tion, income, and earnings of every exhibitor. Necessarily, the ad- 
mission price charged by the exhibitor at his theater is a primary 
factor in the determination of income. Clearly, neither the state- 
ment of Mr. Myers nor the bill proposed by Aliied contains any pro- 
vision which remotely suggests regulation of admission prices. 

A prominent exhibitor is quoted in the trade press as having told 
a TOA convention: 


Let Congress set your terms, and Congress will soon set your prices. Let 
Congress count your dates of clearance, and Congress will soon be counting 
your receipts. Let Congress book your pictures, and Congress will soon have a 
heavy hand in making those pictures. 

Following the Allied convention in October 1955, the trade press, 
reporting what transpired there, makes the following quotation: 

When Yamins asked Myers “if there is anything in the bill which involves 
regulating prices a theater should charge,” Myers answered, hotly, “Of course 
not. If there were, I could be strung up.” 

We have every reason to expect that any legislation regulating 
the motion-picture industry will in all respects be fair and equitable 
to every segment of the industry. 

Were such a bill enacted and the question of film rentals in issue 
before the regulatory body, I submit that that regulatory body would 
face the same complexities, questions of fact, issues, and problems 
to which I referred when I discussed the proposal of arbitrating film 
rentals. True, such regulatory body would be better informed after 
a period of time on the income of exhibitors and their expenses; but 
that would require the creation and maintenance of a large staff to 
keep current on all phases of the industry and all of the factors and 
considerations involved in the determination of film rentals. 

Picture, if you will, the proceedings before the regulatory body, 
and the time necessarily to be consumed in hearings and the personnel 
required to prepare for and attend such hearings. I submit that 
there would be no time to make pictures and no time to sell them and 
no time to exhibit them. 

If there were a designed and avowed purpose to utterly destroy 
an important industry which relies so much on the creative talents 
of human beings and not at all on molds, dies, and factory produc- 
tion, I know of no surer way to do so than to enact legislation to 
regulate it, particularly if, as we have every reason to believe and 
expect, that legislation is drafted in the American spirit, which is to 
be fair and equitable to all concerned. 
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There can be no such thing as half or partial or one-sided regula- 
tion. If that is what Allied proposes, and it is clear that this is so, 
then it incontrovertably establishes the fundamental fallacy—weak- 
ness—yes—lack of integrity of its proposal. 

Senator Humpurey. Mr. Schimel, I want to thank you very much 
for a very extensive statement, and a well-documented one. It will 
be very helpful to the subcommittee. 

Mr. Scutmet. I have been requested to make some additional com- 
ments, and if you will indulge me another 10 minutes or so, I hope 
to get through with them. 

Senator Humpurey. What is this on, Mr. Schimel ? 

Mr. Scuime.. I have here comments on the Rembusch chart.’ I 
want to introduce two charts '' prepared under the auspices of Price, 
Waterhouse. I would like to present certain data on the television- 
station ownership ** requested by the chairman at one of these hearings. 
And I would like to present affidavits * in response to affidavits filed 
by exhibitors in this hearing. 

Senator Humpurey. May I suggest that if you care to place what 
you have in the record, including these exhibits—— 

Mr. Scuimet. I intend to be extremely brief. 

Trueman Rembusch, an exhibitor witness who appeared before this 
committee in the March, hearings in an attempt to be dramatic, pro- 
duced an elaborate chart. Unfortunate ‘ly, the accuracy of this eae 
doesn’t match its pretensions. 

Mr. Rembusch sought to demonstrate that the percentage of rentals 
to admission income increased each year from 1947 through 1955. 
He sought to persuade this committee that the distributors had made 
off with the lion’s share of the admission tax reduction, effective 
in April of 1954. 

Mr. Rembusch tried to show that during the period between 1947 
and 1955 the distributors’ share of the box-office dollar increased while 
the exhibitors’ share of the box-office dollar declined. The increase 
attributed to the distributors was 6.5 percent—a rise from 27.1 per- 
cent in 1947 to 36.6 percent in 1955. 

The inclusion of the admissions tax in the box-office dollar was 
erroneous and wholly improper because neither the distributor nor 
the exhibitor received a penny of the admissions tax. This inclusion 
of the admissions tax was, therefore, calculated to mislead this com- 
mittee, because the tax did not remain constant, the higher tax in 
1947 pare the percentage in 1947 to achieve the lower figure Mr. 
Rembusch wanted for that year, and the lower tax in 1955 weighted 
the percentage in 1955 to achieve the higher figure Mr. Rembusch 
wanted for that year. 

I am informed that Mr. Rembusch was actually advised in advance 
that it was improper to make his calculations on that basis. 

Omit the admissions tax from the box-office dollar, and the dis- 
tributor shows an increase from 32.6 percent in 1947 to 35.9 percent. 


10 Rembusch chart, see exhibit No. 10, p. 74. 

08. Price, Waterhouse letters and charts, see exhibits No. 25 and No. 27, pp. 303, 304, 305, 
122 Statement on television-station ownership by distributors, see exhibit No. 26, p. 306. 
18 Affidavits of Walter E. Branson and William J. Heineman, see appendix VIII, pp. 578, 

591. See also appendix IX, p. 601, for affidavits of branch managers of Universal Film 
Exchange, Inc. 
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in 1955, a rise of 3.3 percent as contrasted with the alleged increase 
of 6.5 percent shown in Mr. Rembusch’s chart. _ 

Likewise, in eliminating the admissions tax in computing the re- 
spective shares of the box-office dollar, the exhibitors’ share of the 
box-office dollar went from 63.4 percent in 1954 to 64.1 percent in 
1955. This negates the charge that the distributors made off with the 
benefit of the admissions tax reduction which went into effect in April 
1954. 

What I have just pointed out assumes that Rembusch’s figures as 
to the gross film rentals from 1947 through 1954 were correct. The 
fact is that they are not correct. 

I have for the committee the Price Waterhouse computations of the 
total film rental income received from motion-picture theaters in the 
United States for 1947 through 1955, reported to Price Waterhouse by 
the 10 national distributors, who constitute all the national distribu- 
tors. 

If Mr. Rembusch’s figures purport to include distribution income of 
others than the 10 national distributors, then I can state categorically 
that the aggregate income of distributors other than these 10 could 
not possibly account for a difference of more than 6 vercent. 

The film rental figures for 1953, 1954, and 1955, were particularly 
significant. We find that Rembusch attributes to the distributors an 
income of $362.5 million in 1953, whereas the true figure is $352.6 
million. For 1955 Mr. Rembusch’s figure for distributors’ film rental 
is $425.5 million, whereas the true figure is $328.6 million. The fact 
is, therefore, that the distributors’ gross film rental income dropped 
from approximately $358.5 million in 1953 to $328.6 million in 1955 
instead of increasing $63 million as claimed by Rembusch. 

All of this is set forth graphically in chart No. 1 which I have 
here and which I request be included in the record. 

Senator Humpnrey. It may be included. 

Mr. Scuimen. I also ask leave to have included in the record imme- 
diately following, a second chart No. 2, prepared by Price Waterhouse, 
It graphically presents by years the actual annual percentages of box- 
office income of the film rentals of 10 national distributors. 

In contrast to the purported increase shown on Mr. Rumbusch’s 
chart for the years 1954 and 1955, the Price Waterhouse chart dem- 
onstrates a drastic decline in such percentages. 

In connection with the foregoing I submit for inclusion in the record 
at this point a letter addressed to this committee by Price Water- 
house & Co. showing their tabulations and furnishing the charts which 
I have just discussed. 

Now, on television, sir, I would just like to hand up to the committee 
a memorandum prepared for the use of the committee. 

The Cuatrman. Do you refer to a letter of May 18 that you received 
from Price Waterhouse & Co. ? 

Mr. Scuimet. Yes, sir; I would like to have that included in the 
record. 

Senator Humrurey. That will be included as part of the record. It 
refers to the charts to which you have alluded; is that correct? 

Mr. Scutmen. Yes, sir. 


1e- 
se, 
)X- 


h’s 
m- 


ord 
fer- 
ich 
ttee 
ved 


the 
It 


MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 303 
Senator Humrpnrey. And also there is a second letter from Price 
Waterhouse dated May 18 to the chairman of the subcommittee w ' 
relates to total film rental income received from motion-picture thea 
ters in the United States, total number of feature pictures release 
the United States from 1947 to 1955, along with the 
you have referred earlier. 

Mr. Scuimen. Yes, sir. 
Senator Humpurey. The full text of the letter and the charts will 
be printed in the record. 

(The letter and charts referred to from Price Waterhouse & Co. 
are as follows:) 


charts to wh i 


Exutsir No. 25 
Price Watrernouse & Co., 
Vew York, May 18, 1956 
Subject: Hearings of complaints of independent motion-picture exhibitors 


Hon. Hupert HUMPHREY, 
Chairman, Senate Select Committee on Small Business. 
United States Senate, Washington, D. C. 

Str: At the request of the 10 motion-picture producing and distributing com 
panies appearing before you, we have compiled information submitted to us by 
each of the companies for the years 1947 to 1955, inclusive, with respect to (1) 
total film rental income received from motion-picture theaters in the United States 
and (2) total number of feature pictures released in the United States. The 
combined totals for the 10 companies are as follows: 


Film rental | Number of 


' 
| e 
. Number ¢ 
| feature Year | Film rental er of 
ures e 
i 
| 








Year | tcc | meome | seatures 
} | release i | released 
a $364, 638, 000 290 Eee $340, 137, 000 316 
lb cenccindactssncast, Bae 323 a eee 352, 593, 000 347 
a | 343, 839, 000 te a 354, 968, 000 269 
rr | $35, 193, 000 I 328, 603, 000 268 
UN eidisschecathecakat | 333, 332, 000 | 352 
i 


At the request of the companies, we are also submitting with this letter two 
charts comparing graphically the above film rentals with those shown on a chart 
which we understand was previously shown to the committee by Mr. Trueman 
Rembusch. The first of these two charts shows such rentals expressed in 
dollars and the second shows the rentals expressed as a percentage of admissions 
income. 

Yours very truly, 
Price WATERHOUSE & CO 
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Mr. Scuime.. For the record, I would just like to make this one 
observation. 

In order to conserve the time of the committee, I ask permission to 
insert in the record at this point a statement I have prepared dealing 
with the extent of ownership of te ‘levision stations by motion-picture 
interests. «The facts are that of the 38 television stations owned by 26 
motion-picture interests, 32 stations are owned by 24 independent 
motion- picture theater owners. Only 2 distributor organizations are 
in the television business, and between them they own 6 stations, 
and 5 of these 6 were previously owned by interests which recently 
acquired control of RKO, namely, General Teleradio. 

And I would like to have that statement in the record. 

Senator Humpnrey. Yes; if you want to submit your documenta- 
tion. 

(The statement referred to is as follows:) 


Exursit No. 26 


STATEMENT RE TELEVISION STATION OWNERSHIP SUBMITTED BY ADOLPH SCHIMEL 


The chairman expressed interest in the extent of ownership or control of 
television stations by motion-picture distributors, suggesting that perhaps such 
interests might be a factor in the alleged shortage of motion pictures for theaters. 

I believe the chairman will be interested in some facts in this connection. In 
the first place, we should like to call attention to a recent antitrust case in Cali- 
fornia in which a number of distributors were joint defendants with theater 
owne!s in a charge by the Government that distributors were unfairly with- 
holding motion pictures from television. The object of the Government in that 
case was to require motion-picture distributors to make available 16-millimeter 
prints of movies for television use, regardless of the effect this might have on 
theaters. We won that suit in a decision by Federal Judge Yankwich which in 
itself is one of the most lucid and thorough analyses of the problems and intri- 
cacies of motion-picture sales and distribution practices ever written. 

Of course, had the Government been successful in this case, it would have 
dealt theaters a heavy blow—in fact, our theater owner codefendants would 
describe it as a death blow. It is a little ironic to us that the Government was 
seeking to have us do the very thing that some exhibitors before you complained 
that we are doing, and against which we resolutely fought and spent hundreds 
of thousands of dollars to oppose. 

However, even more revealing is the current status of the ownership of tele- 
vision stations and construction permits for stations by theater interests, as 
compared to that same ownership by producer and distributor interests. 

Of the 446 commercial television stations actually in operation on April 10, 
1956, a total 38 stations are owned by 26 different motion-picture interests. And, 
significantly, 24 of these are independent motion-picture-theater owners and 
they own 32 of the stations. In short, only 2 distributors were in the television 
business—Paramount with 1 station in Los Angeles and RKO with 5 stations. I 
think it is only fair to add that the RKO ownership was that of the General Tire & 
Rubber Co., the O’Neil interests, who owned television and radio stations long 
before they acquired the RKO production and distribution facilities last year. 

And of the 150 applicants who have been granted construction permits to build 
television stations, 13 independent theater owners have varying degrees of control 
in permits for 14 television stations. Not a single motion-picture distributor or 
producer has outstanding a construction permit for a TV station. 

In summary, therefore, 37 independent theater owners control or have varying 
degrees of ownership in 52 television stations operating or being built. Two 
producer-distributors own or have varying degrees of control in six television 
stations. 
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I have prepared a table of such ownership, listing the licensee or constructio 
permit holder, the name and location of the station, and 


nd other pertinent data 
and request, Mr. Chairman, that it be included at this point in the record as part 
of my statement. 


Ownership of TV stations by theatrical interests as of Apr. 10, 1956 


Theatrical interest 


Albuquerque Exhibitors, Inc 
American Broadcasting-United 
Paramount Theaters, Inc. 


Harry & Elmer Balaban-Irwin WTVO 
& H. W. Dubinsky 
Harry & Elmer Balaban-Irwin WICS 
& H. W. Dubinsky, and Trans- 
continental Properties, Inc 
Consolidated Amusement Co., | KGMB-TV 
Ltd. KHBC-TV 
KMAU 
EL Sherrill Corwin. - - KAKE-TV 
Stanley H. Durwood KEDD 
of Joseph H. Floyd-Edmund R. | KELO-TV 
} Rubin. KDLO-TV 
ch Roy Zimmer KCKT 
rs. Kenneth R. Giddens & T. J. | WKRG-TV 
In Rester, Jr. 
a3 Don George KSLA-TV veport, I 
LL Gran Theatre Interests WREX-TV Rockford, Il 
fer Grand-Carlton Corp Evansville, Ind 
th- Greater Huntington Theatre | WHTN-TV.. Huntington, W. Va 
Corp. 
lat Joseph Justman Tulare. Calif 
ler Kallet Theatres - ev Utica, N.Y 
on pS + .E TV Anchorake, Alaska 
. . F TV Fairbanks. Alaska 
in Mose Lebovitz-Joel W. Solomon 'DEF-TV Chattanooga. Tenn 
ri- Malco Theatres , WEHT Hende } 


rson, NY 
Martin Theatres of Georgia - - ’ Augusta, Ga 


WDAK-TV Columbus, Ga 

ive Paramount Pictures, Inc Los Angeles, Calif 
uld RKO Teleradio Pictures, Inc., | WOR-TV New York, N. Y 
vas subsidiary of General Tire WN AC-TV Boston, Mass 

=, Rubber Co. KHJ-TV Los Angeles, Calif 
ned WHBQ-TV Memphis, Tenn 
eds WEAT-TV West ‘alm Beach, 
‘la 


Johnstown, Pa 


Walter M. Thomas-Margaret E. |_____- ..| WARD-TV 
ele- Gartland. 
as Turner-Farrar Association as WSIL-TV Harrisburg, Il 
Video Independent Theatres, Inc.| KWTV Oklahoma City, Okla 


10 Vometco TV & Theatre Co_- WieVi... ‘ Miami, Fla 
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Ownership of TV construction permits by theatrical interests 


Stations 








Theatrical interest AS City and State aa 
VHF UHF 

Video Independent Theatres, | Channel 9 ‘ Hot Springs, Ark ..| Majority. 

Oklahoma City, Okla. Channel 2 Santa Fe, N. Mex Do 
Channel 12 Sina Clovis, N. Mex... Minority. 

Florida-Georgia Television Co., do ; ; Jacksonville, Fla_-__- Do. 
Jacksonville, Fla. 

Piedmont Electronics & Picture | Channel 9 oa ...-| Charlotte, NC-. Do. 
Co., Charlotte, N.C. 

Jefferson Amusement Co., Port | Channel 4 siieinthpikddeeaheiai Port Arthur, Tex__...| Majority. 
Arthur, Tex. 

MAY-TYV Co., Inc., Springfield, | Channel 2 Siciderseiguede Springfield, Il. Minority. 
Il. 

Columbia Amusement Co., | Channel 6__. tice Paducah, Ky--.--- Majority. 
Paducah, Ky. 

Triad Television Corp., Parma, | Channel 10 ; Parma, Mich~_. Minority. 
Mich. 

Atlantic Video Corp., Eaton- a Channe!] 58_. Asbury Park, N. J Majority. 
town, N. J. 

Patroon Broadcasting Co., Al- |__.--- Channel 23_- Albany, N. Y Do. 
banv, N. Y. 

Van Curler Boradcasting Co., ee<ccee---| Channel 35.. Albany-Schenectadv- Do. 
Albany, N. Y. rroy, N. Y. 

Great Lakes Television Co., | Channel 7...--}-- sep nscale ack SRN, nh Te ‘ Do. 
Buffalo, N. Y. 

Trinity nes adcasting Co., | Channel 10-- sea E! Paso, Tex. Do. 
Dallas, Te 

Richmo’ d Tele vision Co., Rich- | Channel 12....}-.........---- Richmond, Va__.-.--.| Minority. 
mond, Va. | 


Mr. Scuime,. Some 50 affidavits from exhibitors of various locali- 
ties were introduced into the record. Many of them contained certain 
selected financial statements of their operations. I ask leave to sub- 
mit for the record a letter addressed to your committee by Price Water- 
house & Co., to whom the affidavits were turned over without any 
comment or direction. 

The letter of Price Waterhouse & Co. analyzing the accounting in- 
formation contained in these exhibitors’ affidavits, concludes that the 
financial data is insufficient standing alone to support the complaint 
that film rentals charged by the distributors are unreasonable and 
exorbitant. 

(The letter from Price Waterhouse & Co. referred to is as follows :) 


ExuisitT No. 27 


Prick WATERHOUSE & Co., 
New York, May 18, 1956. 
Subject: Hearings of complaints of independent motion picture exhibitors. 
Hon. HusperT HUMPHREY, 
Chairman, Senate Select Committee on Small Business, 
United States Senate, Washington, D. C. 


Sr: At the request of the motion-picture producers and distributors appear- 
ing before you, we have read the copies of affidavits which have been handed 
to us, numbered from 1 to 50,> which were submitted to your committee by 
independent motion picture exhibitors in support of their complaints against 
the distributors. We understand that one of the major complaints is that film 
rentals charged to the exhibitors by the distributors are unreasonable and 
exorbitant. We have been asked to submit to the committee our opinion as 
accountants as to whether such a complaint is supported by the accounting 
information included in the affidavits. 


1The affidavits referred to are reproduced in this record as appendix III, beginning 
p. 490. 
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We find that almost half of the affidavits contain no specific accounting in 
formation regarding the amount of film rentals paid by the exhibitors. In the 
remaining affidavits the accounting information is generally limited to a state- 
ment of gross box office receipts and film rentals paid for a variety of periods 
The contents of some of the affidavits are confusing and contradictory For 
example, the first affidavit in the group, executed by W. B. Adams, refers to 
financial statements which are attached and states that “These statements show 
a steady decline in box office receipts and an increase in film rentals during the 
periods covered.” Although the financial statements referred to indicate a 
decline in box office receipts, they show instead of an increase in film rentals 
a marked decrease both in the aggregate amount of rentals paid and in the 
percentage of such rentals to admissions income. 

We note that about half of the affidavits containing comparative statistics 
on film rentals show that such rentals have declined in recent years. While it 
is true that most of the affidavits also show a decline in box office receipts, we 
note that about 25 percent of the affidavits reporting such information indicate 
that such receipts have increased during the period reported upon. 

We have made no examination of the books and records of the exhibitors from 
which the financial statements and other information included in the affidavits 
were taken and we therefore cannot express any opinion on such financial state 
ments. However, even if it could be assumed that all of the figures in the 
affidavits were correct we do not believe that they, standing alone, support the 
complaints of the exhibitors that film rentals charged by the distributors are 
unreasonable and exorbitant. 

Yours very truly, 


Prick WATERHOUSE & Co. 
Mr. Scutmeu. There will also be handed up for the record affidavits 
from the several distribution companies responding to the matters 
contained in those exhibitors’ affidavits." 
At this point there are some witnesses who, because of time, cannot 


be heard, and I should like to submit their statements for inclusion in 
the record. 

Senator Humrnrey. Will you please do so, but identify them. 

Mr. Scurmev. The statement of Benjamin Kalmenson, on behalf 
of Warner Bros. Pictures, Inc.® 

Mr. Scurmet. Also the affidavit of Walter E. Branson, vice presi- 
dent of Teleradio, formerly known as RKO Radio Pictures. 

And also an affidavit of William J. Heineman,” vice president and 
general sales manager of United Artists. 

Senator Humpurey. Those will all be included in the record. 

Mr. Scuimev. Mr. Chairman, I want to thank you for your in- 
dulgence and attention. 

Senator Humepnrey. First of all, may I thank you for your in- 
formative testimony and very careful analysis of the draft of the 
agreement and its relationship to your industry. 

I have before me—and I would like to identify it to get your 
evaluation—I have the publication entitled “Facts in Focus,” pub- 
lished by Sindlinger & Co., Inc.’ Do you consider this to be a 
reputable statistical analysis? 

Mr. Scurmen. I haven’t seen it, sir. 

Senator Humpnrry. Are you familiar with the company ? 

Mr. Scummet. I know that Mr. Sindlinger is a statistician who has 
done some work in the industry. I don’t know him personally, and I 
haven’t seen the publication to which you refer. 

14 See appendixes VIII, IX, X beginning p. 578 ; also appendixes XIV and XV, pp. 665, 674 

1 Statement of Benjamin Kalmenson appears beginning p. 335. See also affidavits, ex- 
hibit No. 30, p. 341. 


16 See appendix VIII, p. 578, for affidavits of Mr. Branson and Mr. Heineman. 
17 Retained in committee files. 
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Senator Humpurey. This particular publication says: 

Special and Confidential to the United States Treasury and Stam Committee 
economists. 

It is a copyrighted publication. And unless there is evidence to 
the contrary I gather that it is from a reputable and respectable firm 
of economic analysts, so attributed and so understood in economic 
circles. 

Mr. ScutmeL. Yes, sir. 

Senator Humpurey. Now, on page 18, under the subheading “Con- 
ditions of Motion-Picture Industry, 1956”: 

The Theater Situation Today—Trends in Expenses: While the net theater 
gross of sales from admissions is off 16.6 percent from last year, expenses on 


a consolidated basis are only down 7.4 percent; and most of this is due to less 
film rental, which results in lower production income. 


I digress to point out that the words “production income” here, refer 
to the exhibit, that is, the exhibiting of the film. 


Theaters have held their current operating expense at almost the same rate 
as a year ago. A very few industries have been able to maintain their operating 
costs at the same level. 

I thought you might be interested in noting that this economic analy- 
sis points out that the reduction in operating expenses for exhibitors 
was down primarily because of less film rent: al. 

Now, the second term is entitled “Operating at a Loss” 


Actually United States theaters are on a consolidated basis with current annual 
operating costs of $1,033.3 million, and net theater gross of $1,021.5 million, or 
operating in the red by $11,800,000. 

Motion-picture theaters in the United States on the consolidated basis since 
October 1955, have been in the red, and the industry has been living in the hope 
of a turning point, in the hope of further tax relief. If it were not for the lobby 
concession business of theaters, the losses on theater operations could not be 
sustained. Several production companies, in order to maintain their financial 
position since October 1955 (with their domestic income down 18.5 percent) 
have sold films to television in order to secure capital-gain income. 

Such a procedure of selling movie films to TV further complicates the com- 
petitive advantage of TV, which is most responsible for the attendance decline 
since October 1955. 


Thus with production being forced to sell to TV in order to maintain its in- 
come, theaters are placed in the “chicken and the egg” dilemma. 

Now, furthermore, I am sure that you have had this brought to your 
attention, and if not I would suggest that it be read, because I think it 
indicates why the exhibitors are as concerned as they are. 

On the other hand, while exhibitors were in the red by $11,800,000 
last year, the net profits after taxes, of the major producers and dis- 
tributors in 1955 according to Moody’s Industrials, which again is a 
reputable economic an: ilysis firm, was $37,804,000 for Allied Artists, 
Columbia, Loew’s, Paramount, Republic, : 20th Century Fox, Univer- 
sal, and Warner Bros. These are all in the total. 

The sum total net profit in 1950 was $32,475,000; in 1952, $26,- 
847,000; in 1953, $23,399,000; 1954, $36,214000 ; 1955, $35,533,000. 

I would request at this time that this entire chart be placed in the 
record, because it goes back to 1946, when the net profit stood at $108,- 
694,000 after taxes. 

(The chart is as follows:) 
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Exutsit No. 28 
Net profits of major producers and distributors * 


(Thousands of dollars) 


1947 1948 ly 1950 


Allied Artists Pictures 
Corp...... 379 375 —497 1, 108 
Columbia Pictures Corp., 3,450 | 3,707 | 565 | 1,008 
Loew's, Inc... 17, 509 533 4,212 | 6,019 
Paramount Pictures | 
eared 39,199 | 28,240 | 22,569 | 20, 836 
Republie Pictures Corp. 1, 008 570 | —350 457 
2th Century-Fox Film 
Corp....- Raed 22,619 | 14,004 | 12,500 | 12,415 | 9, 308 | 4,7 , 561 
Universal Pictures Co., 
ne dies = | 4, 565 3, 230 |—3, 163 , 126 | 1,355 i 2, 616 
Warner Bros. Pictures, 
) a ae ee “ 19,425 | 22,005 | 11, 837 , 467 |10, 272 | 9, 2, 908 


82,754 | 47,682 | 48, 37,804 \32,475 (26,847 23,390 36,2 


1 RKO Pictures Corp. not listed due to extraordinary circumstances of that corporation in recent years. 
United Artists Corp. not listed. 


Source: Moody’s Industrials. 


Senator Humpnrey. Don’t misunderstand me, I am not trying to 
point up just profits as such, because in the light of investments these 
profits may be very reasonable and modest. But the exhibitors con- 
cerned are aggravated by the fact that while the producer and the dis- 
tributor are continuing to make rather reasonable profits, or at least 
profits, the exhibitor finds himself on a consolidated basis of all the- 
aters running in the red to the tune of about $11,800,000, just for the 
last year. 

Furthermore, the facts here indicate that 27.1 percent, or 5,200 
theaters, are in the red; 29.6 percent, or 5,700 theaters are operating 
at the breaking point, at about the even point; and we find that a total 
of 56.8 percent, or 10,900 theaters, are currently in some form of dis- 
tress, economic distress. 

Now, I also noted a rather interesting figure, that 100 theaters now 
contribute 12 percent of the total United States net theater gross, and 
pay 15 percent of the total Federal tax. And nearly all these theaters 
charge over a dollar admission at all times. Twenty-six hundred 
theaters now contribute 25 percent of the total United States net gross; 
2,800 theaters have added about $6,500 per year to their gross through 
tax relief; and only about 800 of these theaters are profitable at the 
present time. About 1,000 are losing about $100 per week, and paying 
$125 per week in admission taxes. Also 4,700 theaters have added 
about $6,000 per year to their gross in tax relief, and they still pay 
about the same amount. Two thousand of these theaters are making 
a profit on the net gross, while 1,500 are just breaking even, and 1,200 
are in the red, paying more in taxes for their losses. 

I am not going to cite all these facts, I merely point up that this 
is why this is a concern. To what do you attribute this economic 
plight ? 

Mr. Scutmev. May I make this observation, sir. 

In the first place, if the purpose of this study is to show that the 
‘exhibitors are entitled to receive the elimination of any tax on admis- 
sion, Iam thoroughly in accord. Lagree. I think that the exhibitors 

75964—56——21 
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deserve it, because that might to some measure alleviate their plight. 

I want to make this observation regarding the earnings of the pro 
ducer companies that you just read. Every one of those statements 
contains earnings from enterprises wholly unrelated to the motion 
picture business. There is one company that derives income that is 
included in its profits from oil leases. Oil was found on its studio 
grounds. That is not income from motion picture production and 
distribution. 

There is the very important revenue from foreign sources, foreign 
income. And in foreign countries several of the companies own the- 
aters of varying degrees, some have larger circuits and some have 
just a few theaters. The income from operations of the theaters 
abroad are included in the earnings that I have just read of the re- 
spective firm distributors. 

Now, exhibitors in their statements before you at this hearing— 
and I don’t know whether this report purports to include those earn- 
ings—not one of them cited earnings from any enterprise related 
to his operation of the theater, such as concessions of real estate, but 
merely confined the statement of operations to what he grossed and 
how he made out on the pictures that were exhibited at those theaters, 
without even a complete analysis of the expenses which are attributed 
to the exhibition of those motion pictures. 

I should also point out that some of these producer companies sold 
some pictures to television, which represented a net profit. And it 
was not on a capital-gain basis; it was in gross earnings, on which 
they pay 52 percent tax if they showed a profit. 

' Senator Humpurey. Your point is that the aggregate figures, the 
net figures of the corporation, include all types of earnings ? 

Mr. Scrret. Right, from related and wholly unrelated enterprises. 

Senator Humrnrry. I think that is a valid observation, and surel\ 
ought to be made a part of this record. 

But, again getting back, without trying to cry about profit-and-loss 
figures, that is not my purpose here, to what do you attribute the eco- 
nomic plight of the exhibitor’ Forget, now, how the other people are 
getting along. 

Mr. Scuimev. I want to state at ie point that I come from the 
wrong side of the railroad track. I didn’t inherit my position. | 
didn’t inherit anything that I have got. I have worked for it. | 
have great sympathy for the little man. And there are conditions that 
exist today that are nobody’s fault but come from the competitive 
march of time and industry. The advent of television has had a tre- 
mendous impact, not only on the exhibitor, but on the producer. There 
are theaters that have been put out of business because of the drive-ins. 
The drive-ins serve a much wider area. You will recall that the corner 
haberdashery store was put out of business by the department store 
downtown. The supermarket has put the little grocery store out of 
business today. 

Senator Humpnrey. At least some of them. 

Mr. Scurwet. At least a good part of them. And the little grocer 
and the little haberdashery owner may be in a sad plight. But there 
is nothing short of subsidizing this little man to keep him in business. 
You will be shown here that a lot of these exhibitors pay $12.50 film 
rental for 3 days’ exhibition. That is a little more than $4 a day to 
exhibit the same feature that is shown at the Musie Hall in New York 
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City. Now, how much lower price can you charge that exhibitor ! 
if you gave him the film for nothing he still would be losing money 
And the point is—and please understand there isn't a distributor that 
is represented in this room that doesn’t want the thousands of theaters 
flourishing, because if they flourish, we flourish, our income ts predi 
cated upon their income. 

Senator Humpurey. I believe that. And I want to say that I am 
deeply concerned not only with what is happening in this industry, 
but with what you have said in the statement just a moment ago which 
is So indicative of what is happening all over. 

Mr. Scuimen. Precisely so. 

Senator Humpurey. Senator Schoeppel and | have been re rly 
engaged here for months on a farm bill. And, needless to say, what 
is happening i in terms of the liquidation of certain small-business men 
is happening in terms of the liquidation of the family farm, regret 

tably, from my point of view. Lam not going to burden you with this, 
but it is something for all of us to ponder on, just what kind of an 
economic society are we going to live in¢ In Russia the state has all 
the big operations, and in the United States fewer and fewer people 
are owning and controlling all the economic operations. And I don’t 
know what to do about it offhand, but I am sure not for it, | know that. 

Mr. Scuimet. We all should be concerned about it. 

Senator Humpnrey. I am not being critical of the individuals, but 
I am trying to say that I am concerned a this, because just as 
you ce your business would be better off, or at least you have an 
interest in a large number of outlets. 

We had hearings here on gasoline prices some time ago, and | 
never could understand during those hearings how come the big oil 
companies weren't interested in having tens of thousands of little 
independent filling-station operators all doing well and in business. 
But the situation was that they were being rubbed out through com- 
petitive practices and all sorts of things. I don’t want to draw any 
judgment here at the moment. But this is getting to be a serious 
pr ahr I think the facts are regrettably clear. And the facts are 
that a substantially large number of independent exhibitors are be- 
ginning to lose their shirts. 

Now, the answer is, take off the taxes. Well, I think that will most 
likely happen. I believe it will. I think this is an industry that merits 
this kind of consideration. But even when you take off the taxes you 
are not at all sure that is going to be the answer 

Mr. Scurmen. You see, Mr. C hairman, with the march of industr Vv 
from the North to the South some theaters in the North would have 
to be out of business. The lumber camps in Oregon closed down, and 
the little theater that may have been there for 20 years is put out of 
business. A man appeared before this committee in 1953, who had 
a very successful enterprise in and around Los Angeles. The only 
reason that he suffered in his business was because he sudde nly found 
himself ringed by drive-ins. There was nothing that any producer 
distributor could do to stop that march. And you must recall that 
drive-ins have increased substantially in number throughout the 
country. And they are all owned by independent exhibitors. 

Senator Humpurey. And some of them are not doing so well. I 
happen to have some friends who are in this particular business, and 
they tell me it isn’t so good in some places. 
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Mr. Scutmer. Well, each case has to be taken on its own facts. 

Senator Humpurey. Yes. 

Just one final question. Whaet about the charge of the exhibitors 
that a culeetomtial number of your pictures are made for the foreign 
trade, and therefore the availability of pictures in the domestic trade 
is reduced? Also supplemental to that charge is the fact that you are 
now producing around 275 pictures a year, and that isn’t enough. 

Mr. Scuimet. Well, Mr. Chairman, we are cognizant of the im- 
portance of those two questions to this committee, and we have pre- 
vailed on 1 man to come 3,000 miles to talk about production, and we 
have prevailed on a manager of foreign distribution of one of the 
larger companies to tell you that story. And I think you will hear it 
much better from each of them. 

Senator Humpnurey. All right. 

Senator Schoeppel. 

Senator ScHorpreL. Mr. Schimel, I want to join with the chairman 
in expressing our appreciation for your statement here, and the anal- 
ysis that you have given chronologically as to the development on 
this very important matter that some of the members of this com- 
mittee indulged themselves in some years ago, this matter of arbitra- 
tion. I think it is a very fine statement. It sets forth in detail your 
views as to the actual factual circumstances that developed during 
this period of time. 

I want to say quite frankly that I was one of this committee who 
sat through extensive hearings with many witnesses on this matter, 
in 1953. I want to say to you, sir, that to the determination, the find- 
ings of this committee, right or wrong, we gave most careful considera- 
tion. All phases of this proceeding were heard at that time and the 
committee’s views at that time represented our best judgment. I 
want to say very candidly that I had hoped that there would be 
developed during this interim some definite progress and approach 
to this matter of arbitration. It is a source of somewhat more than 
disappointment to me that there has been this long delay. Maybe these 
hearings and such testimony as yours point out some of the significant 
reasons for delay. I had hoped most sincerely that there would be a 
forthright approach to this. I had hoped that this would be com- 
pletely and definitely a matter that we could trace as to where the 
responsibility would lie for its failure. I still believe that arbitra- 
tion, worked out among people that you represent, and the exhibitors 
will be a great step forward in this industry. 

Now, I want to say another thing. With reference to the arbitration 
of film rentals, the committee most laboriously and conscientiously 
went into all phases of that testimony. We analyzed it, we worked over 
it, we sought the advice of those who testified, as well as drawing on 
our own informative sources for the best sources of information on 
what should be the objective sought and determined by this committee. 
We came up with a determination against the arbitration of film ren- 
tals. I still say those fundamental bases on which we determined that 
at that time were definitely equitable, sound, and fair, unless we wanted 
to throw into this picture certain essential elements that would have 
to follow a completely Government controlled, dominated, price fix- 
ing, and a lot of other deterrents that I am quite sure that all of you 
people in your various segments of the industry would not want. 
Hence, that was the determination which this committee made. 
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I note here a table of profit ratios, comparative ratios of the profits to 
the net worth. In looking over some of the voluminous material that 
came before us I note here an analysis of comparative ratio of profit 
to net worth, that is, net profit after taxes, as a percentage of net worth. 
The 9 motion-picture companies—and I take the vears 1953, 1954, and 
1955, and then a breakdown of part of 1956—it showed that in 1953 the 
9 motion-picture companies had a percentage of 4.9 percent of profit 
after taxes to their net worth; in 1954, it was 8.2 percent; in 1955, it 
was almost on the button 7 percent; but in - first 3 months of 1956 
srojected for the remaining period of the year it was off 29 percent. 
Dur ‘ing that same period of time a comput: on by the First National 
City Bank of New York of the leading manufacturing corpor — 
of which there were 1,750, showed that in 1953, their percentage 

12.7 percent; in 1954, it was 12.3 percent; in 1955, it was 15 perce a 
ad for the first quarter of 1956, it has arisen 11 percent. 

So it would indicate to me, assuming this is correct, or relatively 
correct—and I would hate to envision a report going out that did not 
reflect a great degree of accuracy as to the situation involved on the 
basis on which it was presented—it does show a considerable disparity 
between leading manufacturing corporations in this country and the 
motion-picture companies. And I presume that is reflected down the 
line. 

I merely point this thing out as informative on some matters which 
I think should be brought to the attention of this committee as we 
struggle with this problem and these hearings finally close. 

And finally, Mr. Chairman, I want to say that one of our colleagues 
who is very much interested in these hearings, Barry Goldwater 

Senator Humpurey. Yes, Senator Goldwater’s assistant is here. 

Senator Scuorrrpen. Yes. And I am glad to have him here as an 
observer while the Senator is detained on other official business. He 
has presented some telegrams and a letter that pertain to the matter 
of the admissions tax. I ask that these documents be made a part 
of the record at the request of Senator Goldwater. I think they will 
be pertinent to this entire situation. 

Senator Humpnrey. That request will be granted, and they will be 
printed in the record. 

EXHIBIT 29 
DocU MENTS SUBMITTED AT THE REQUEST OF SENATOR GOLDWATER 

(1) Telegram from Arizona Theatre Association, George N. Diamos, to Sena- 
tor Goldwater, dated May 16, 1956, reading as follows: 

“Dear SENATOR GOLDWATER: The Arizona Theatre Association on May 15 at 
our last State meeting in Phoenix passed a resolution requesting that you sup- 
port the H. R. 9875 bill. The association further requests that you urge your 
colleagues in the Senate to support the bill.” 


(2) Letter of March 19, 1956, from George M. Aurelius, to Senator Goldwater, 

is as follows: 
ARIZONA PARAMOUNT THEATRES, 
Phoeniz, Ariz., March 19, 1956. 
Senator Barry M. GoLpWATER, 
Senator Office Building, Washington, D.C. 

Dear SENATOR GOLDWATER: As an Arizona motion-picture exhibitor, having 
theaters in Phoenix and Tucson, I am writing to urge you to assist in the repeal 
of the Federal admission tax. 

Our industry needs this tax relief, and it needs it now. Several of our 
theaters are operating at a loss, and have been doing so for some time. It is 
our utmost desire to keep these theaters operating in Arizona; however, to do 
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so we need immediate relief. And yet, we are not alone. Ten thousand nine 
iundred of the Nation's nineteen thousand two hundred theaters are in some 
form of distress. Of these distressed theaters, 5,200, or 27.1 percent, are now 
operating in the red. And 5,700, or about 29.6 percent, are approaching the 
break-even point. And it should be pointed out to you, that this situation has 
developed during a period of record-breaking prosperity and profits for nearly 
every other major industry. Further tax relief is needed now while many of 
these theaters can still be saved. 

Since the partial tax relief was granted on April 1, 1954, theater operating 
costs have risen 12 percent. Unlike most industries, theaters find it difficult 
to raise prices to meet increasing costs. Any attempt to raise prices invariably 
results in a loss of attendance, and a decline in the theater’s net gross. This 
is borne out by last year’s experience. The theater operator is again being 
caught in a squeeze, between rising operating costs and a fixed admission price 
ceiling, which he is unable to lift without further loss of business. 

I only wish you had the time to inspect our books, so that you could see for 
yourself how the tax relief we are seeking is imperative to the continuance of 
many of our theaters. Although we only employ 200 in this area, the economy 
of thousands is affected by the continuance of our theaters. It is an industry 
we feel is certainly necessary to the life-blood of any community. 

Should you require any additional statistics or reports to assist you in under- 
standing our problem, I would be more than happy to compile them. 

Again, let me thank you for your consideration of the above, and may I please 
hear from you in relation to your position on this tax relief. 

Sincerely, 


Greorce M. AURELIUS. 


(3) Letter of April 9, 1956, from George M. Aurelius to Senator Goldwater, 
with attached article from the Wall Street Journal of March 27, 1956, is as 
follows: 

Senator Barry M. GoLpwATER, 
Senate Office Building, Washington, D.C. 


Dear SENATOR GOLDWATER: In case you have not seen the article on motion 
pictures in the Wall Street Journal of March 27, 1956, I am enclosing a reprint. 
This article is most comprehensive in explaining our industry’s present prob- 
lems, and I am sure it will assist you in recognizing the urgent need for the 
elimination of the present admission tax. 
Kind regards. 
Sincerely, 


Grorce M. AURELIUS. 
[The Wall Street Journal, March 27, 1956] 


MoTION PICTURE MAKERS, FAILING To SHARE IN NATION’S BIGGEST Boom, SEE 
BRIGHTER TIMES ON THE HORIZON—TELEVISION, THE JOY KILLER, PROMISES 
BoNANZA WHEN OLD FILM INVENTORIES MELT 


By T. A. Wise, Staff Reporter of The Wall Street Journal 


New Yorx.—The motion picture business, which at one time had a near 
monopoly on America’s amusement, finds itself a nonparticipating witness to the 
Nation’s biggest boom. 

Profits of the country’s corporations as a whole are now about two and a half 
times what they were in war’s-end 1945. Personal income of the citizenry has 
leaped from $170 billion yearly to more than $300 billion yearly. 

Yet Loew’s, Inc., one of the biggest movie makers, earned only $5.3 million last 
year—compared to profits more than three times as fat ($18.6 million) back in 
1946. And profits of RKO Theatres, a big movie-house chain, withered from $6 
million in 1946 to an anemic $829,000 last year. 

The extent to which Americans are now staying away from movies is not 
generally realized. A bare decade ago some 90 million people, old and young, 
filed by flickerdom’s buzzing box offices every week. Today’s weekly total is 
around or below 50 million. 
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DESPITE POPULATION GROWTH 


And the public’s desertion for other diversions falls more sharply into focus 
when population growth is considered. The 90-million-a-week movie attendance 
is noted clear back as far as 1930. That was a quarter-century ago when United 
States population was only 123 million. Comparable attendance today, with a 
population of 167 million, would mean some 122 million tickets sold weekly— 
nearly three times as many as are actually being vended. 

Television, of course, gets prime blame for the blight. A scant decade ago, 
in 1946, only 8,000 homes in all the country had TV sets. Today the families of 
34 million homes sit nightly before them. Seven of every ten homes in the land 
have them. And producers pour out still more TV sets at a 7-million-yearly clip. 

The movie men hold, moreover, that they've been hit by more than mere TV. 
They note the big trend to home ownership in city suburbs, where folks spend a 
lot of time puttering in their gardens, fiddling in their workshops, and socializing 
with their neighbors. They note more golfing, more bowling, more touring about 
in abundant new cars—all taking big bites of the citizen’s idle hours. 

But are things in the film world as black as they seem? Are there any bright 
spots? Any gleaming hope for new prosperity on the horizon? 


BEHIND THE SCREEN 


A look behind the screen that grimly depicts the overall decline in movie for- 
tunes reveals two not-so-grim trends within the big trend that might otherwise 
be overlooked : 

(1) Profit charts of people who produce movies, as distinguished from those 
who operate theaters where the public sees them, are generally turning up from 
the dismal level of 5 years back. 

(2) The hungry maw of television, partly satisfied now by huge hunks of old 
movies that will be used up not many years hence, promises a sharply expanding 
market for film fare. 
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Tabled below are profits in (millions of dollars) of six major movie producers 
in 1946, in 1950, and in 1955. (Some are for fiscal years). 


Movie producers 





Columbia Pictures -_- 
Paramount Pictures 
Loews’, Inc 
Universal. __-_--- : 
20th Century-Fox_-- 
Warner Bros___- 


1 Estimated. 


The following table shows profits (in millions of dollars) of four major opera- 
tors of movie-theater chains for the same 3 years. 


Movie theater operators 





1946 1950 1955 





aide Ree peeraion ‘ si : $6.0 $1. 
Stanley Warner anindaaaniiaiiah a al ' 10.3 6.1 | 
National Theatres-.--.........-.---- pnmmallioted . 10.3 5.2 | 
ABC-Paramount- -- : i : Pt lsiccue 20. 4 | 1: 


Of course, one reason for the profit decline under these corporate headings 
is the Government’s antitrust decrees forcing all these companies to sell off some 
of their theater holdings. ABC-Paramount, for example, had its theater owner- 
ship cut from more than 1,400 houses to a little more than 600. 

There is a big reason why the companies that produce movies have fared better 
than those that make their livelihood by exhibiting them to the public in movie 
houses. The producers have in recent years adopted a new policy, in leasing 
their films to theater operators, which gives them a much larger share of 
the total profit from a picture than they received in the past—with the theater 
operator getting a smaller share. 


HOW IT HAPPENED 


The share-of-profits switch came about this way. Until just after World 
War II, movie-house operators got their films from producers on a “block-book- 
ing’’ basis. That is, they would agree to take a certain number of movies from a 
producer without knowing what the films would be like or what stars would be 
in them. Then the Justice Department banned this arrangement, ordaining that 
each film should be offered to theater operators on a competitive bidding basis. 

Soon thereafter, as bidding for the good films became fierce, it came to pass 
that a movie-house operator wanting to put in a winning bid had to agree to 
pay the producer not a mere flat rental fee but a percentage of his box office 
intake on the film. 

This practice is now standard. And it is considered commonplace for a movie 
producer to get a commitment for 50 percent of a theater operator’s box office 
take on a picture before turning the film over to him. The figure has in some 
cases run as high as 90 percent. Under the old “block-booking” system, the 
producer’s share of the box office dollars probably averaged around 35 percent 
movie men estimate. 

Thus the man who runs a movie house is hit a double blow. He has to deal 
with a sharply shrunken box office. And he gets a smaller share of what box 
office is left. Thus of the 20,000 movie houses thriving in United States cities 
and hamlets at World War II’s end, some 6,000 have closed their doors. (The 
real net decline in all movie exhibition spots is only about 2,000, as some 4,000 
drive-in units have opened shop.) 
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THE OUTLOOK ARITH METIC 


The bigger television demand for new films ahead is pretty clear cut. In fact, 
it’s a matter of simple arithmetic. 

Hollywood producers now are turning out about 240 full-length movies annually 
for use in the Nation's theaters. Eventually these films will be part of the inven- 
tory made available to TV—perhaps 5 or 6 years from today. But even now 
the number of feature-length films being fed to television is greater than the 
current Hollywood production pace. New York TV stations, for example, are 
introducing feature films at a rate of 364 annually. That rate may be stepped 
up as stations grow more competitive, particularly if they find new movies 
attract more patrons, which in turn boosts the station’s audience rating and 
lures more sponsors. 

At present, as many TV set owners know, most feature film fare consists of 
ancient movies, some originating as far back as the 1920's. But the supply of 
these old movies isn’t inexhaustible. After a couple of dozen showings, it’s a 
good bet that 9S percent of the potential audience has seen the film. And when 
the gunfire, the galloping hoofs and the ricocheting bullets from the last of these 
oldtimers has ceased to echo through American homes, then abundant new grist 
will have to be created for the mill. 

So far, about 6,000 of these old movies have been released for television air- 
ing—about 4,000 very old ones, and, just recently, about 2,000 more recent ones, 
Sighs grow that producer-owners of these old movies are getting restive about 
sitting on them. Of the 2,000 better-quality old ones released by the producers 
in the past 5 months, 750 came from Warner Bros., 740 from RKO, 102 from Co- 
lumbia. 

All told there are about 6,000 of these old movies still left on the shelf. How 
long will they last? Some say about 6 years maybe. Others thing accelerating 
consumption will bring the exhaustion date nearer. 

Thus far the big movie making companies have only dabbled daintily into the 
business of making new films especially for television. But already the TV 
hunger for new films fare has spawned a swarm of small producers who specialize 
in this work. Five years ago there were 15 or 20 of them. Today they are 
around 170 of varying sizes. 

It is this fledging fraternity that pumps out the bulk of the half-hour films 
that run on TV in series form—same characters in different adventures each 
week. Samples: Mark VII Productions’ cops-and-robbers show: Dragnet. 
Desilu Productions’ zany-wife show: I Love Lucy. Filmeraft Productions’ wise- 
guy-and-wisecracks pieces: You Bet Your Life. Screen Gems’ smart-dog offer 
ing: Adventures of Rin-Tin-Tin. Ziv TV Productions’ Commie-spy thriller: I 
Led Three Lives. And so on. 

These little movie making companies putting out this type of show now ac- 
count for some 90 percent of all the new movies made specifically for television. 
Only Columbia among the big producers has made some of the shows for 
TV. (With profits up, Columbia claims 10 percent of its gross came from them 
last year.) 


BIG ONES OR LITTLE ONES‘ 


Whether or not the big producers will shift heavily to these short shows for 
TV along the road ahead is an open question. Their main forte has been big 
shows—longer, more elaborate, bigger casts, bigger scenes, But the big shows, 
such as they have been making for the movie theaters, cost big money. Can they 
get enough money from TV to pay for them? If they can, they'll make big 
shows for TV. If not, they’ll likely make the little ones. 

A look at a few figures shows how big the cost problem is and how wide is the 
gulf between a short, small-cast, limited-scene film and a big spectacular one. 

The short, low-budget films Columbia has been making for television cost 
somewhere around $30,000 to make. But average full-length films made for 
movie theaters cost $400,000 to $2 million. And some are much more costly. 
Paramount expects a production cost of over $5 million on its now-a-making 
War and Peace—and over $12 million on its new Ten Commandments. 

Getting $30,000 from a sponsoring advertiser for one show is one thing. Get- 
ting $400,000 up to $12 million is something else. 
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TWO ROADS TO PONDER 


How can the necessary cash be copped from TV for the big show ? 

Movie men ponder two possible ways—aren’t sure which if either will work. 

(1) One possible way would be to get several big advertisers to join in spon 
soring a show—with interval breaks in the performance allowing each to have 
his plug. 

2) Another would be “pay-as-you-see” television. This would be something 
new to the sprawling American TV audience. It has been much debated but not 
yet tried except in local tests. It would, in effect if not literally, require the TV 
dial spinner to plunk, say half a dollar, into a coin box on his set before he could 
tune in a certain big show. 

An example of how the first procedure might work is offered in the recently 
televised Shakespearean play, Richard III. It ran 3 hours. It was put on TV 
brand-new—before the general movie-going public had a chance to see it. Dif 
ferent advertisers (in this case all different divisions of General Motors) had 
their moments on it as it rolled along. 

But there those who say that Richard III, the biggest movie ever put brand- 
new on television, didn’t prove too much. First, the NBC network got it from 
its British producer for $500,000—not $2 million or $5 million—and charged 
sponsoring General Motors even less, hoping to help pay for it through some 
further theater-showing rights that NBC got in the deal. Second, sponsors as 
affluent as GM are not too numerous. 

Finally, who knows how many people will sit through a 3-hour show like 
that anyway? In the living room, that is—with restless youngsters demanding 
a dial switch to more juvenile fare? 


WILL CONSUMERS COOPERATE ? 


So what about “pay-as-you-see”? This, it is agreed, will solve the problem of 
covering production costs on big movies just dandy—if the public will go along. 
It wouldn't be a matter of getting sponsors to put up a piddling $500,000. Almost 
drooling at the thought, pay-as-you-see advocates can see, say 20 million homes 
where 20 million half dollars are being dropped into 20 million TV set coin boxes 
just before the big show starts. That would be a tidy $10 million. 

The only question: Will the public drop in those coins? The pay-as-you-see 
enthusiasts say they will—say that, realizing there will be no other way to get 
these good shows in their homes, they will be glad too. Those opposed to pay-as- 
you-see say the public will do no such thing. They say people are too used to 
getting TV fare free—and that, besides, the free TV shows are getting better 
daily. 

The question of whether or not pay-as-you-see is to be tried is now in the hands 
of the Federal Communications Commission. Three different companies have 
worked out different setups for putting it into use. The Commission is studying 
them all. It may O. K. giving pay-as-you-see a try. Or it may turn it down. 

But, in any case, whether with emphasis on big pictures or on little and in 
expensive ones, the movie makers seem sure to have a widening market ahead of 
them in television—as the inventory of old films first made for theaters melts 
away. 

BIG SCREENS ABUNDANT 


And, finally, if the big and spectacular films can’t be marketed through tele- 
vision, the chances are good that they can be used to get a goodly chunk of the 
public into movie theaters, film men believe. 

Movies presented on today’s vast screens offer a sharper contrast to home 
television than movies offered on the old, smaller screens. And the TV screens 
have a hard time catching the sweep and scope of the Ten Commandments type 
of show on which the big producers are now concentrating. 

Cinemascope, the leading type of big-screen system, was introduced less than 
3 years ago in September 1953. Of the 23,000 movie houses in the country today, 
more than 16.600 are now equipped with Cinemascope screens. The big shows 
with the big sweep will be waiting in the theaters if the public doesn’t want them 
in small-scope living-room perspective. 


OPPORTUNITIES OVERSEAS 


Foreign footnote: Movie makers look to bigger gleaning abroad in years ahead. 
Loew’s Inc., avers it hopes to double its income from abroad in the next 2 or 3 
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years. It is building and buying theaters in Germany with the aim of building 
a Chain there. Twentieth-Century Fox has bought a big chain of theaters in 
South Africa, dickers for another in New Zealand. Universal Pictures in its last 
unnual report showed a greater gross on its films in foreign markets than it did 
in United’ States markets. 

Also, the growth potential of television abroad is huge. And television abroad, 
like television at home, promises growing demand for American film fare. 


Not ALL Moviepom’s EeGs ARE Put tn Fitm Baskets 
By a Wall Street Journal Staff Reporter 


New York.—Movie folks aren't confining all their eggs to the motion-picture 
basket these days. 

Stanley-Warner is now a rubber products maker, having purchased the Inter- 
national Latex Corp. Paramount Theaters merged with the American Broad 
casting Co. Paramount Pictures Corp., the producer, now controls several TV 
stations and has a half-interest in a company developing color TV tubes. And 
Twentieth-Century Fox enjoys petroleum profits from oil drilling on its 
properties. 

(4) Resolution No. 4 adopted by the Arizona State, American Federation of 
Labor, Congress of Industrial Organizations, on April 21, 1956, is as follows: 


“RESOLUTION No. 4 


“Be it resolved by the Arizona State, American I ederation of Labor, Congress 
of Industrial Organizations, in regular convention assembled this 21st day of 
April 1956, That said Arizona State, American Federation of Labor, Congress of 
Industrial Organizations, urges the repeal of the Federal admission tax and 
other entertainment taxes now levied. 

“With the advent of televised programs, the resultant decrease in national 
theater attendance, and other entertainment media, plus the increase in operat 
ing expenses, a pronounced distress condition has developed in most theaters 
and entertaining establishments throughout the Nation which has already caused 
heavy losses to operators and threatened further losses to those establishments 
still operating. The effect of this adverse condition is felt by numberless trades, 
crafts, and professions connected with the industry. 

“Be it further resolved, That a duly authentic copy of this resolution be for- 
warded to the representative Senators and Congressmen of this State.” 

Resolution adopted April 21, 1956. 


Senator Humpnrey. May I say at this point, Senator Schoeppel, 
that as an item of reference, Exhibit No. 9: Facts in Focus,’™ as pre- 
sented’ by the Sindlinger Co., is very good material on the importance 
of tax relief as related to this industry, particularly as it applies to 
exhibitors. And since we will be m: aking a report ultimately on these 
hearings, and I imagine we will at least refer to the tax situation, it 
might be well to have it, because that report will be brought to the 
attention of the Subcommittee on Finance where the tax matters will 
have to be considered. 

Senator ScHorrreL. And the matter submitted by Senator Gold- 

yater is very pertinent in relation to certain phases of that tax 
appr oach. 

Senator Humpurey. Anything else? 

Senator ScnHorrreL. Nothing further. 

Mr. Scuimev. Thank you very much, Mr. Chairman, and Senator 
Schoeppel. 

Senator Humpurey. I am going to suggest that we recess for lunch 
and come back here at 1:30. 

Is that agreeable to Mr. Phillips, who is to be the first witness fol- 
lowing the lunch hour? 


Ma Retained in committee files. 
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Mr. Scuimet. I hoped, in view of the fact that we only have 1 day 

sir, and we are trying desperately to conclude within that time—— 

Senator Humpurey. Let me say to you most respectfully that you 
are going to be given what time is necessary to present your case. I 
had hoped that we could do this in 1 day, because we are very pressed 
here with numerous committee hearings. But there is no effort on 
my part to limit the information the subcommittee can receive. If 
we don’t complete it in 1 day, we will come back another day. 

Before we recess I hand the reporter for incorporation in the record 
at this point, the prepared statement of Mr. Adolph Schimel, to which 
I referred at the beginning of his oral statement, and the prepared 
statement of Mr. Benjamin Kalmenson, vice president of Warner Bros, 
Pictures, Inc. 

(The statements referred to follow :) 


PREPARED STATEMENT OF ADOLPH SCHIMEL BEFORE THE SUBCOMMITTEE ON RETAIL- 
ING, DISTRIBUTION, AND FAIR-TRADE PRACTICES OF THE SENATE SELECT COM MITTEE 
ON SMALL BUSINESS 


My name is Adolph Schimel. I reside at 22 East 88th Street, New York, N. Y. 
My office address is 445 Park Avenue, New York, N. Y. I am a member of the 
bar of the State of New York. In 1925 I joined the legal staff of Universal 
Pictures Co., Inc. I am now and have been since January 1, 1950, a vice presi- 
dent, secretary, and general counsel of the company and its subsidiaries. Uni- 
versal Pictures Co., Inc. is a producer of motion pictures. Its subsidiaries dis- 
tribute those pictures throughout the United States of America through 32 
branch offices known as exchanges. 

Over the 30 years my experience has encompassed all facets of Universal’s 
business, with great emphasis on distribution in all its phases. 

I propose first to discuss arbitration and conciliation. At this time I cannot 
refrain from expressing my disillusionment and keen disappointment at the 
superficial presentation by TOA to this committee of its point of view on the 
draft of the voluntary arbitration agreement for the motion-picture industry 
heretofore sent to this committee. Almost 2 years of meetings, discussions, and 
drafting efforts of a joint committee, which included responsible exhibitor rep- 
resentatives of national industry prominence, as well as sales managers of three 
large distributors, men who in their own right are recognized as leaders in the 
industry, were dismissed with a casual nod for their laborious efforts. The omis- 
sions and voids in the TOA presentation are very significant indeed. 

I actively participated in the exhibitor-distributor conferences in April of 
1952, which ultimately led to the so-termed October 1952 draft of arbitration 
agreement. I was a member of the exhibitor-distributor continuations committee 
and the lawyers drafting committee, which actually prepared the draft of agree- 
ment. I shall not take the time of this committee to discuss the October 1952 
draft, which has been the subject of comment at this hearing, even though the 
earlier hearings of this committee in 1953 thoroughly considered that arbitra- 
tion draft. 

It is my considered opinion that if the Allied organization had not chosen to 
reject any arbitration agreement which did not include film rentals as an arbi- 
trable issue, agreement would have been arrived at on the October 1952 draft. In 
other words, the insistence of Allied that film rentals be made an arbitrable issue 
torpedoed that earlier draft without any further consideration being given to 
the other substantive provisions therein contained. 

The report of this committee in 1953 made significant observations on the arbi- 
tration of film rentals. The committee, in its report, said: 

“This committee does not believe that film rentals should be the subject of 
arbitration. The distributor of a motion picture is entitled to receive the best 
possible price for his product and the exhibitor cannot dictate the price he will 
pay. It is evident that exhibitors would never agree to make whole a producer 
or distributor who lost money on a picture. Conversely, neither should a dis- 
tributor be required to insure a profit to every exhibitor.” 

The announced intention of this committee to review the progress made 
toward effecting the recommendations contained in its report 835 of August 3, 
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1953, and report 1092 of March 25, 1954, warrants, in my Judgment, a complet 
account of what transpired since those reports were issued. 

Following the issuance of this committee’s report in 1953, and having regard 
to the views of a large and responsible segment of exhibition, efforts to arrive 
at a workable plan of arbitration were initiated by Eric Johnston by a lett 
dated February 10, 1954, reading as follows: 

FEBRUARY 10, 1004 

DEAK Mr. - —: Ata recent meeting of the general sales managers of the 
following companies: Allied Artists Productions, Inc., Columbia Pictures Corp 
Loew's Inc., Paramount Film Distributing Corp., RKO Radio Pictures, Inc 
Republic Pictures Corp., Twentieth Century-Fox Film Corp., United Artists 
Corp., Universal Film Exchanges, Inc., and Warner Bros. Pictures Distribut 
ing Corp., I was asked by them to invite a committee of two officers or men 
bers of your organization and its counsel to meet with like committees of the 
other exhibitor organizations listed below, to which I am extending a similar 
invitation, and the general sales managers of the above-named distributing com 
panies and counsel. Such meeting is to take place in the city of New York as 
soon as it can be conveniently arranged and in any event within 60 days from 
the date of this letter. 

The purpose of the meeting is to make a fresh endeavor to agree upon 
system of arbitration of disputes involving exhibitors and distributors of motion 
pictures in the United States. The distributors propose that, since neither the 
exhibitors nor the distributors were bound by the drafts submitted in 1052, the 
present conferees start from scratch. 

To avoid misunderstanding, the distributors asked me to make it clear that 
they will not be able to agree to arbitrate film rentals and that therefore they 
do not consider this subject open for discussion. 

It is hoped that some simple, effective, and inexpensive machinery for arbitr: 
tion can be set up which will commend itself to the exhibitors and distributors 
and can be approved by the Department of Justice. 

Please let me have your acceptance of this invitation as soon as possible, 
giving me the names of your organization’s committee so that I may be able to 
inform those accepting, of the precise time and place of the first meeting 

I] am sending a copy of this letter to the Attorney General of the United States 
and to the chairman of the subcommittee of the Select Commitee on Small Busi 
ness, United States Senate, whose committee expressed great interest in arbitra- 
tion. 

Sincerely yours, 


Eric JOHNSTON 


This letter was addressed to each of the following: 
Mr. Ben Marcus, president, Allied States Association of Motion Picture Exhibi 

tors, 234 West 44th Street, New York 36, N. Y. 

Mr. Walter Reade, Jr., president, Theatre Owners of America, Inc., 1501 Broad 

way, New York 36, N. Y. 

Mr. Harry Brandt, president, Independent Theatre Owners Association, Inc., 

Hotel Astor, N. Y. 

Mr. Emanuel Frisch, president, Metropolitan Motion Picture Theatres Associ- 

ation, Inc., 1501 Broadway, New York 36, N. Y. 

Mr. Harry Arthur, president, Southern California Theatres Association, 6838 

Hollywood Boulevard, Los Angeles, Calif. 

The president of Allied States Association, under date of March 7, 1954, in 
complete disregard of the publicly expressed viewpoint of this committee on the 
propriety of arbitrating film rentals, rejected the invitation. It based such 
rejection on the resolutions of the Allied Board of Directors that Allied cannot 
participate in any arbitration plan that “does not provide for the arbitration 
of film rentals and selling policies on a national and regional basis, or that 
countenances the prerelease of pictures even on a limited scale, or that does not 
prohibit the initiation of competitive bidding in any situation except upon the 
written demand of one of the exhibitors involved.” 

The conference suggested by Mr. Johnston's invitation convened at the Hotel 
Astor in New York City on May 24, 25, and 26, 1954. Present were all of the 
invitees with the exception of representatives from Allied, which had _ pre- 
viously rejected the invitation. 

The conferees represented a cross section of the entire motion picture exhibi- 
tion and distribution phases of our industry. These were 


informed leaders 
who were fully aware of the current problems. 
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This was a deliberative working conference. Sharp differences on major 
questions were seriously debated. It was not a rubberstamp demonstration 
It was not a social convention. It was a 3-day meeting of intense discussion 
of industry problems and the relation of arbitration thereto. Indeed, there 
were several occasions when it appeared that an impasse had been reached. 
that no solution on the issue at hand acceptable to both sides was possible 
Frequent caucuses by the exhibitor group and by the distributor group resulted 
in concessions by each side. 

The discussions at this conference encompassed every industry practice. They 
took place in an atmosphere which frankly recognized all of the competitive 
factors and conditions in the industry. 

The scope of arbitration was considered at length from the floor, item by item 
Toward the close of the third day it was the unanimous conclusion to entrust 
the preparation of an arbitration plan to a joint committee of distributors and 
exhibitors and counsel for each. 

The exhibitors as a group designated Si Fabian, Mitchell Wolfson, Leo Brecher, 
and Max Cohen, with Herman Levy as counsel, to serve. The distributors 
selected Al Lichtman, Abe Montague, and Al Schwalberg (subsequently replaced 
by Charles Reagan), with Adolph Schimel as counsel. 

The joint committee met on July 9, 1954, for its first of the five sessions during 
the remainder of that month. At the outset it was agreed to review the substance 
of each of the matters considered to be arbitrable. Following the views of the 
conference as a whole, the joint committee agreed upon the development of the 
new draft of arbitration from scratch, based upon the recent deliberations of the 
conference and not on a revision of any earlier draft developed on the subject. 
The meetings proceeded on that basis, the subjects of arbitration—the specific 
relief to be accorded, the facts and factors to be taken into account by the 
arbitrators, the decision of the arbitrators, when and what damages were to be 
awarded—being discussed item by item. Specially handled pictures received a 
great deal of attention. The discussion of conciliation was particularly signifi- 
cant for the conferees were unanimous that it afforded an exhibitor an oppor- 
tunity to discuss any matter arising in his dealings with his seller, irrespective 
of its arbitrability. 

It is important to observe here that all did not run smoothly at these meetings. 
The differences which arose were sharp and, at the moment, irreconcilable. The 
exhibitor representatives agreed to and did consult between sessions with other 
exhibitor leaders throughout the country. The distributor representatives agreed 
to and did consult between sessions with other distributor sales managers and 
executives. Reports of these consultations were given at the subsequent meet- 
ings of the joint committee. Finally, at the end of the fifth session, counsel were 
instructed to proceed with the drafting of the agreement, based upon the under- 
standings arrived at at the conferences of the joint committee as a whole. 

While progress on the drafting proceeded slowly, it is significant that at the 
TOA convention held at the end of October 1954, TOA’s agreement to go forward 
with: arbitration on the basis of the May 1954 conference and the meetings of 
the joint committee held in July was affirmed. 

The joint committee of exhibitors and distributors met again on December 6, 
1954. Aside from the discussion of pertinent matters in the arbitration pro- 
posals, Messrs. Fabian and Wolfson, of the exhibitors, strongly urged the im- 
portance of conciliation, and this was unanimously recognized by the joint com- 
mittee membership. 

In response to a categorical question by Mr. Montague, for the distributors, 
as to whether TOA was still interested in arbitration, Mr. Fabian responded that 
the convention of TOA had reaftirmed the TOA position in favor of arbitration. 
The draftsmen were requested to resume their labors on the drafting of agree- 
ment. 

Mr. Howard Levinson, of the legal staff of Warners, at my request, assisted 
me in the work of drafting and attended all further meetings. 

Several appointments to discuss drafting were canceled by Mr. Levy. Finally, 
on January 9, 1955, we met at Mr. Levy’s home in Connecticut. This session re- 
sulted in agreement on most phases of the draft but required some substantive 
clarification, resulting in a meeting of the joint committee on January 17, 1955, 
after which a completed draft of the voluntary arbitration agreement was for 
warded to Herman Levy under date of February 9. 

The joint committee met again on February 17, 1955, and then followed fur 
ther discussions, impeded to some extent by other interindustry matters, which 
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T shall discuss later. By May 10955 the arbitration draft appeared to be taking 
final shape and on August 1 the final meeting of the joint committee was held, 
at which unanimous agreement on the draft of the voluntary arbitration agree 
ment for the motion picture industry with the conciliation plan was arrived at 
It was now ready for transmittal to the respective distributor and exhibitor or- 
canizations represented at the May 1954 Astor conference. This was done 

At the October 1955 convention of TOA, the arbitration plan was approved 
With certain minor changes in the draft accepted by Mr. Levy and of no 
signficance here, that represented the completion of the efforts of the joint 
committee. This is the December 1955 draft which was sent to this committee. 

At this point I believe it appropriate to consider the agreement itself, what 
it does and what it does not provide. I will not take the time here to analyze 
it section by section. I am certain that the committee will want to do that for 
itself, but it may be helpful for me to discuss it in summary fashion. This I 
propose to do. 

The December 1955 draft of the voluntary arbitration agreement for the motion 
picture industry provides a forum with a simple grassroots machinery for the 
arbitration of specified controversies. It is voluntary and it is a one-way street. 
Only an exhibitor, may initiate an arbitration proceeding. There is no com- 
pulsion or obligation on his part to do so. He may prosecute a claim in court 
or he may have it heard in arbitration. There is no provision for a distributor 
to initiate any arbitration proceeding. 

The scope of arbitration is broad. It embraces such matters as (1) clearance, 
which is the period of time agreed to elapse between the earlier exhibition of a 
picture and its next subsequent exhibition in the same competitive area ; (2) runs, 
which means the successive exhibitions of a motion picture in a given area, the 
first run being the first exhibition in that area, the second being the next subse- 
quent exhibition therein, and so on; (3) controversies arising from the com- 
plaint of an exhibitor in regard to competitive bidding; (4) conditioning the 
licensing of one picture upon the licensing of another picture; and (5) contract 
violations. Some of the matters which are made arbitrable have in the past been 
the subect of litigation. 

In each instance known principles arising from the expensive experience of 
industry litigation are set forth to guide the arbitrators. 

A complainant may ask for and get damages in arbitration and in certain 
instances he may get not only the actual damage which he established, but a 
penalty of alike amount, if the arbitrators determine that he is entitled to it. 

There is no appeal from the determination of the substance of the matter 
arbitrated. An appeal lies only from the award or denial of an award of 
damages. 

An illustration will be helpful. Exhibitor A institutes an arbitration against 
distributor B, claiming to be entitled to an earlier run of pictures than that 
which he has been receiving. He also asks for damages. The arbitrators 
decide in his favor and render an award directing the distributor to afford to 
exhibitor A an opportunity equal to that accorded his competitor to license feature 
pictures on the desired run. They also award him the actual damages caused 
him and in addition award him exemplary damages in an amount equal to the 
actual damages sustained by him. 

There is no appeal from the award of the equal opportunity to compete for 
the run. 

The exhibitor obtains the immediate relief of the competitive opportunity for 
the desired run. That determination is not appealable. An appeal lies only 
from the award of damages. 

If the arbitrators, having decided in favor of exhibitor A on his claim in 
regard to the run denied him damages, exhibitor A may appeal from that 
denial of damages. 

Mr. Myers, on behalf of Allied, commented to this committee on the definition 
of clearance as contained in the 1955 draft agreement and characterized it as 
“archaic.” I should like to point out that this definition received the very 
careful attention of exhibitor and.distributor counsel and the joint committee 

The courts, when called upon to pass upon clearance, have uniformly defined i 
as a period of time stipulated in the license agreements to elapse between the 
exhibitor of a picture in a prior engagement and its next following engage- 
ment. This concept is not “archaic” as Mr. Myers would have this committee 
believe. It is the long accepted understanding and definition in the industry. 
It was so defined by Judge Yankwich in the now celebrated 16 mm. and television 
ease entitled United States of America v. Twentieth Century-Fox, et al. In 
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Judge Yankwich’s finding of fact and conclusions of law filed in January 1956, 
he puts it this way: 

“Clearance is a period of time stipulated in the license contracts, which must 
elapse between runs of the same picture within a particular area or in specified 
theaters.” [Italic mine.] 

Clearance is not to be confused with availability, which is the time or date 
fixed by the distributor on which the picture is available for exhibition by an 
exhibitor having a license to exhibit the picture. This definition of availability 
also was made by Judge Yankwich in the above cited case. 

It was pointed out to the exhibitor conferees of the joint committee, and they 
and their counsel agreed, that for reasons and factors beyond the control of the 
distributor, such as the limited number of prints, the cost involved in making 
additional prints and laboratory problems involved in the manufacture of 
Cinemascope prints, delays occurred in the exhibition of a picture at a subsequent 
run after the completion of its prior run. The joint committee realized that the 
definition contained in the abandoned 1952 draft would add unnecessary burdens 
to the distributor. The definition of clearance provided in the 1955 draft agree- 
ment reverted to the definition of clearance as always understood in the industry. 
However, a new provision was added in the 1955 draft agreement under which, 
if a distributor agrees in the contract to furnish a picture at a certain time and 
fails to do so, the exhibitor has an immediate arbitrable claim. 

Thus, under the arbitrable issue of contract violations, specific reference is 
made “to the failure of the distributor to deliver to the exhibitor a print of each 
picture licensed under such agreement in time for exhibition on the exhibition 
date or dates provided in or under such agreement” as a specific item which may 
be arbitrated. 

The December 1955 draft sets forth rules and principles in regard to the insti- 
tution of competitive bidding and, additionally, provisions in regard to the con- 
duct of competitive bidding to insure good faith and uniform fairness in its use. 
Thus, any exhibitor submitting an offer may at the same time request the dis- 
closure of the successful offer and the distributor agrees to reveal it imme- 
diately after the award of the picture has been made for which the bids were 
received. 

The use of competitive bidding as a means of determining a fair and reasonable 
film rental has been approved by the courts. First, in the Bigelow case and, 
again, in the Milwaukee Towne case, both in Chicago, in which competitive 
bidding is determined to be an appropriate means to establish a fair and reason- 
able rental. In its use there is the operation of competition. 

The institution of competitive bidding is appropriate and even necessary in 
certain circumstances. This has been recognized by exhibitors throughout the 
country, a number of whom have demanded it specifically and others have made 
requests which are tantamount to a demand for it. The exhibitor members of 
the joint committee agreed that this was so. 

Let me cite the instances where the use of competitive bidding has been 
sanctioned in the 1955 draft agreement: 

1. On the written request of one or more exhibitors in a competitive area or 
situation for the institution of competitive bidding. 

2. On the written request of an exhibitor in any competitive area or situation 
for a run of a picture or pictures which the distributor is proposing to license 
to another exhibitor in such area or situation, which is in most instances tanta- 
mount to a request for bidding. In such instances the simplest, speediest and 
most effective compliance with the request for the run is the institution of com- 
petitive bidding. It is important to bear in mind that on such a demand the 
distributor must proceed with full awareness of his obligation under the decree 
in U. 8. v. Paramount. In reaching a decision as to which exhibitor is entitled 
to the run demanded, the distributor is proceeding at his peril in his determina- 
tion of whether he has given the demanding exhibitor a fair opportunity to 
license the picture on the run requested. Clearly a decision to award the picture 
on a competitive bid is fair and equitable to all the exhibitors desiring the picture 
on the specified run. 

3. To comply with the judgment, decree or order of a court of competent 
jurisdiction. 

4. Only in one set of circumstances may a distributor on his own motion inati- 
tute competitive bidding: “In good faith to protect itself where it has reasonable 
grounds to believe that there is collusion among exhibitors” in the area or situa- 
tion in the licensing of its pictures. 
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I submit that the mere statement of the circumstances establishes the propriety 
of competitive bidding there. I can state it as a fact that there are competitive 
situations where exhibitors carve up the product of all distributors amongst 
themselves without notification to or consultation with the distributor who is 
being parceled out. In such instances the distributor cannot negotiate with any 
exhibitor but the one to whom he has been assigned. If the terms offered to the 
distributor in such an instance are unacceptable to him, the distributer will 
find doors of the other exhibitor party to the arrangement closed to him—ano 
matter what the quality of the picture. 

The 1955 draft of arbitration agreement provides that two pictures designated 
during each 12 months fo!!owing the effective date of the agreement by each dis 
tributor party thereto as of unusual! character are excluded from the provisions 
of the agreement until such time as they are announced for general distribution. 
Thereafter the provisions of the agreement are applicable in respect of matters 
occurring in the course of general distribution of these pictures 

The substance of this provision was discussed at length at the May 194 gen- 
eral conference. It was carefully considered in the meetings of the joint com- 
mittee and was unanimously adopted by the joint committee as a warranted 
provision. 

The importance of big pictures was recognized and stressed at the May gen 
eral conference by both exhibitor and distributor leaders. Exhibitor delegates 
urged an increase in the production of big pictures. It was recognized that 
big pictures necessarily require special handling—in promotion, in advertising 
and in exhibition. The very marked difference in the response of the public to 
these big pictures alone in and of itself pointed to the propriety as well as 
necessity of special handling. 

It must be recognized that as a practical matter the mere designation of a 
picture as big or to be specially handled does not in and of itself place the pic- 
ture in that category. The final judge as to whether a picture merits such 
classification and such treatment is the ultimate consumer—the public. 

It has been amply demonstrated that in those instances in which there has been 
public acceptance of the designation and the treatment, the earnings of the ex 
hibitor from the earliest to the latest engagement, and therefore the earnings 
of the distributor, have surpassed by a wide margin the revenues and earnings 
on pictures not so designated and treated. And by the same token, if there is 
not a public acceptance of a picture designated as big and specially handled, 
irrespective of its cost of production and the expenditures made in extensively 
publicizing such a picture, the revenue and the earnings have thoroughly re 
flected that public verdict. A producer and distributor of pictures proceeds at 
its peril in regard to such pictures. The loss to the producer-distributor can 
be greater than if the picture had been handled in the ordinary course. 

The use of labels is deceptive and extremely dangerous. Of necessity there 
must be an accurate definition of the labels used. Prerelease pictures are one 
thing. Specially handled pictures are something different, and, whether in- 
advertently or deliberately, there has been confusion spread at these hearings 
in regard to these two types of picture marketing. 

On the one hand, a prerelease involves the withdrawal throughout the coun- 
try of a picture after its initial exhibition and its withholding for an extended 
period of time before its continuous exhibition thereafter. 

The special handling of a picture does not include its withdrawal throughout 
the country for any period of time. It is the planned exhibition of a picture in a 
city or area for its most effective continuous marketing to the public, depending 
upon the requirements of the area or the city. The special handling of a picture 
varies with each company and varies with each type of picture. No two com- 
panies speciaily handle pictures in the same way and no two pictures are alike 
in the way they are specially handled. 

So much has been said of prereleases and special handling that it becomes 
relevant to inquire how many pictures have been affected by such marketing 
treatment. 

It is a matter of record that 10 companies have released approximately 275 
pictures per year, during each of the last several years. 

Since the 1953 hearings of this committee there has not been a single pre- 
release picture. 

Since those hearings there have been not more than a handful of specially 
handled pictures. The testimony of the exhibitor witnesses, in referring to 
specific pictures, actually pointed up the minimum number of such pictures. No 
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one challenged the importance of these pictures, their success at the box office 
and the resulting profit to the exhibitor as well as the producer-distributor. 

The final category of arbitrable issues in the 1955 draft agreement is entitled 
“Contract Violations.” There is no quarrel from any source on this provision. 
I have already adverted to the amplifications of the language of this provision 
in my discussion of clearance. 

I have heard no adverse comment on the machinery provided in the 1955 draft 
of arbitration agreement and therefore will not take the time to discuss it in 
detail. I would state, however, that every effort in the thinking and the draft 
which reflects it was to make the machinery simple, inexpensive and expeditious, 
with the entire emphasis on local, on-the-spot hearing and determination. 

I come now to conciliation, which is provided for in the 1955 draft of agree- 
ment and which has received scant attention, or even mentioned, at these hear- 
ings. I regard conciliation as one of the most significant provisions of this 
agreement. The May conference gave much consideration to conciliation and 
great thought and extensive discussion were devoted to it in the joint committee. 
There is a definite line to be drawn in the relationship between a buyer and a 
seller on matters which can be submitted to others for determination and on 
matters which must be decided entirely and personally between the buyer and 
the seller. This is as true of the motion-picture industry as it is of any other 
line of American business. 

It has generally been accepted that an exhibitor having a grievance in regard 
to the treatment he was receiving in his dealings with a salesman or branch 
manager could get a hearing on his grievance. 

The 1955 draft of agreement formalizes and in effect urges the use of this 
means of adjustment of seller-customer differences. Problems and grievances 
are thus handled between the exhibitor and the particular distributor directly 
concerned—initially at the exchange level, where the relationship is most knowl- 
edgeable, most personal, and secondarily at the top level, namely with the general 
sales manager of the distributor, with no formality other than reasonable notice 
of a desire to meet, so that a mutually convenient meeting time can be arranged. 

No subject of discussion is barred—every controversy “arising on the merits 
out of the relationship between such exhibitor and distributor” including, if 
the exhibitor so desires, the controversies which are the subject of arbitration, 
may be the subject of conciliation “in an endeavor to dispose of such controver- 
sies amicably, informally, and quickly.” 

The widespread, forthright use of this method of dealing with problems, big 
and small, would, I submit, go a long, long way to exposing the invalidity of the 
complaints brought to this committee. I can confidently say that grievances 
which are valid would be corrected and distress claims which have merit would 
receive fair and equitable treatment and help. 

yeneral claims—general charges—some of which have no applicability to in- 
dividual distributors, have been tossed around at this hearing. 

It is high time that no charges—no claims—be made unless there is citation 
of chapter and verse; that alleged grievances be addressed to the company chal- 
lenged and not to “the distributors.” The grouping is as unfair as it is inaccu- 
rate. The several distributors do have different policies in regard to production 
and distribution. Allied and TOA and every witness who appeared here knows 
that. All we have had here is shotgun shooting. It is unfair to this committee, 
or any person requested to draw conclusions, for critics to be so vague—so gen- 
eral—in the presentation of factual data to support the charges sought to be 
established. 

Conciliation would be had with the particular distributor on the precise facts 
of individual incident. 

I must again emphasize that exhibitor members of the joint committee placed 
great emphasis and importance on conciliation. They had high hopes that through 
the use of conciliation much could be achieved even in areas where arbitration 
was not available. With this the distributor conferees were in wholehearted 
agreement. 

These are the facts on the 1955 draft of arbitration and conciliation which I 
would have this committe know. The draft agreement speaks eloquently for 
itself. 

I come now to a review of what happened to the draft of arbitration agreement 
in January 1956. Here I cannot speak from personal knowledge because I was 
away from the country on business from January 6 to January 30, 1956. My 
facts came from Howard Levinson and the distributor members of the joint 
committee and news reports in the daily press. In this connection I believe a 
brief and summary chronology will be helpful : 
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By December 23, 1955, the final draft of the agreement approved at the October 
1955 TOA convention was complete. 

At that time the distributor members of the joint committee felt it appropriate 
to submit the document to the Attorney General. It was proposed to have this 
submission in person on January 17, 1956, by a committee consisting of Mitchell 
Wolfson, an exhibitor member of the joint committee, and Charles Reagan, a 
distributor member of the joint committee, together with drafting counsel to the 
joint committee. 

On January 9, 1956, this suggestion was communicated to Mr. Levy, who ap- 
proved the approach but said he would consult his people. 

On the same day Charles Reagan called Mitchell Wolfson and appraised him 
of the proposal. Mr. Wolfson agreed and said he was ready to go to Washington 
for that purpose. 

For the remainder of that day and until! late in the afternoon of the 10th, Mr 
Levinson was unable to reach Mr. Levy. Then Mr. Levy called and advised Mr 
Levinson that the officers of TOA had met in New York earlier in the day and 
concluded that it would be better to postpone the submission to the Attorney 
General of the draft agreement until after the commencement of the hearings of 
this committee, then scheduled for February 2. 

In the course of conversation in response to specific inquiry, Mr. Levy affirmed 
that TOA was still in favor of arbitration and the proposed draft. He stated 
that TOA representatives felt it was psychologically bad for TOA to submit the 
draft agreement together with the distributors so close to the commencement of 
the hearings; that if as a result of the hearings the base could be broadened, TOA 
wanted to take advantage of that, and that this postponement of the submission 
involved a matter of judgment as to proper timing and no more. 

The message disturbed the distriputor conferees and Mr. Al Lichtman, one 
of the distributor conferees, met with Myron Blank either on the same or next 
day. 

A dinner meeting Was arranged for and held at the Yale Club Wednesday 
evening at 6 p. m. Present were Messrs. Blank, Kerasotes, McGee, Pickus, and 
Levy for TOA; Messrs. Reagan Montague, Lichtman, and 
distributors. 

Discussions took place after dinner. 

The TOA representatives again confirmed their desire 
their agreement to the December 1955 draft. 

The postponement was, they said, merely a matter of timing and was in part 
due to their desire to avoid any interpretations that they acted to “whitewash’ 
the distributors. 

They stated emphatically that the draft might be submitted during the hearings 
of this committee, and that TOA would be pleased to have their own witnesses 
make the submission from the witness stand. Mr. Blank pointed out that if the 
committee asked how the base (of arbitration) could be broadened, he would 
have to state his views, but when the specific question was raised whether TOA 
representatives would include in their conception of a broader base arbitration 
of film rentals, the answer was that they did not wish film rentals arbitrated 
and would not ask for it. 

The distributor representatives strongly urged joint submission, but made 
it clear that, if TOA would not join, they would urge on their associates uni 
lateral submission of the draft. The TOA representatives argued 
against the proposed unilateral submission by the distributors. 

Under date of January 16 the distributor members of the joint committes 
wrote to Mr. Blank, president of TOA, advising him that they would submit 
the proposed arbitration agreement to this committee on January 30, 1956, in 
advance of its hearings scheduled for February 2, 1956, with 
Attorney General and asked that TOA join in this presentation. 

On January 21, 1956, Mr. Blank replied to this January 16, 1956, letter with 

a copy to your committee and to the Attorney General. 
Mr. Blank’s letter is intended to be self-serving but patently is self-condemn 
ing. It argues timeliness and repeats the reasons stated at the January 11 
meeting. It then says “That while the TOA approved the arbitration plan, it 
was not happy with it because it felt that the scope of arbitrability was entire! 
too narrow. It has always been our position that whatever may be 
should be arbitrable. * * *” 

This is a calculated and premeditated 11th-hour reversal of position in the 
light of: 


Levinson for the 


for arbitration and 


Strongly 


a copy to the 


» litigated 
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(1) The letter of Eric Johnston of February 10, 1954, calling the meeting and 
which makes clear on behalf of the distributors “that they will not be able to 
agree to arbitrate film rentals. * * *”: 

(2) The reply of TOA dated February 19, 1954, accepting “with great pleasure” 
and without any reservations, this invitation of Mr. Johnston and naming three 
delegates to attend this conference ; 

(3) The deliberations of the 1954 conference; 

(4) The 18 months’ labors of the joint committee and their counsel, which I 
have outlined to you; 

(5) The agreed upon December 1955 draft of arbitration agreement now in 
your possession ; and 

(6) The October 1954 and 1955 resolutions of TOA, the latter of which ap- 
proved the 1955 draft of arbitration agreement. 

Mr. Blank’s January 21 letter then goes on to state the position of TOA to be: 

(1) To broaden the scope of arbitration in order to make arbitrable any and 
all issues arising out of the customary film-licensing contract. 

(2) To do everything possible to bring more product on the market. 

(3) To do everything possible to stem the tide of everincreasing film rentals— 
even to seeking the arbitration of film rentals. 

(4) In view of the acute sellers market developed since October, 1956, and 
because of harsh trade practices that have developed since that time, it has 
been decided to withdraw approval temporarily, of the proposed system of ar- 
bitration for review by the entire Board at its meeting March 4th. 

(5) The interim to be used to attempt to accomplish the objectives outlined. 

At this hearing nothing was added except the fawning statement repeatedly 
made on behalf of TOA “we are prepared now, as we have been, to sit down with 
distributor representatives, again (italics mine) to work together this time with 
Allied States in an all-industry conference, to attempt to go further and try to 
establish a system for trial run of 1 year, which will have a broader scope of ar- 
bitrability and will include the arbitration of film rentals.” 

But what this letter, dated January 21, did not mention and what the testi- 
mony before this committee did not completely explain was the meeting between 
TOA and Allied held in Washington on January 18, 1956, which actually under- 
lies TOA’s reversal. 

This January 18 meeting was reported in a press release from TOA appear- 
ing in the trade press on January 25, 1956. This revealed the content of a plat- 
form adopted by the representatives of TOA and Allied at their January 18 
meeting. 

Any representation to this committee that conditions changed to any appre- 
ciable degree, if at all, between October 1955, when the TOA convention, by res- 
olution, approved the 1955 Draft of Arbitration, and January 1956, when TOA 
withdrew its approval of this draft, is utterly baseless. 

At no time between October 1955 and the date of these hearings did any ex- 
hibitor member of the joint committee, which included two TOA representatives 
and its counsel, intimate, no less express, any concern regarding changed condi- 
tions in the industry. 

Reported utterances dispel any thought that developments after October 1955 
were the cause of TOA’s reversal. 

In a statement appearing in the trade press as late as December 20, 1955, 
counsel for TOA stated that the draft of voluntary arbitration agreement was 
ready except for “dotting the I’s and crossing the T’s.” 

Again, on January 12, 1956, the trade press reports TOA counsel as stating 
that it was his understanding that the arbitration drafting committee or repre- 
sentatives appointed by this group would take the draft to Washington for ap- 
proval or disapproval. 

The record is unambiguous, clear and eloquent. There is no room for factual 
differences. The conclusion is inevitable ard incontrovertible. 

There has been a betrayal—deliberate and shameless—not of the distribu- 
tors alone but of the recommendation of this committee in 1953; there has 
been a betrayal of the May 1954 conference; of the 18 months’ efforts and la- 
bors of the joint committee appointed by that conference, and above all of the 
thousands of exhibitors of this country. Arbitration, its inexpensive, expeditious 
machinery, as provided in the agreement could only have been for the good of 
all the industry. Certainly, just as this committee said in its report, many con- 
troversies and claims and difficulties could have been solved. The 12 months’ 
trial period would have served to demonstrate the effectiveness of the arbitra- 
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tion and conciliation. Experience would have demonstrated what modifications 
were warranted. 

But arbitration with conciliation was not given a chance to prove itself. 
There can be no justification for what has taken place. 

There is that January 18, 1956, pact between Allied and TOA. There have 
been numerous characterizations of pacts of this kind on the international 
scene. But here, in exchange for TOA’s agreement to surrender its previously 
announced position of long standing on arbitration of film rentals, Allied under- 
took to support TOA’s plan to press for sanction to theater circuits to produce 
pictures under distribution advantages not available to producr-distributors 
which do not have theaters. I must remind the committee that these advan-- 
tages have been bitterly attacked in the past by the Allied organization and 
other exhibitors. 

It is now appropriate for me to discuss with you the exhibitor proposal of 
arbitration of film rentals. On reflection the implications of this suggestion are 
farreaching indeed and the more thought given to it, the more shocking it ap- 
pears. The proposal strikes at the very heart of the business of producing 
and distributing pictures. Reduced to its simplest terms, the producers, which 
in every instance but one are publicly owned companies, with thousands of stock 
holders, are called upen to risk the expenditure of millions of dollars for their 
product and asked to delegate the fixing of the prices which they are to receive 
for their merchandise to the inadequately informed, even though well-intentioned, 
judgment of arbitrators. 

The board of directors and the management of the producer are asked to abdi- 
cate the power to decide what prices they are to receive for their pictures. 

It is no exaggeration to say that the delegation of far less consequential 
powers by officers and directors of a company are and have been adjudicated to 
be ultra vires, that is, beyond the authority and power of the oflicers and direc- 
tors to do. 

This abdication of decision on price necessarily involves a complete disrup- 
tion of the producer’s business. The impossibility of estimating income can 
only sterilize the planning, budgeting, and completion of production of motion 
pictures. 

Nowhere in American industry can a parallel for this suggestion be found. 
It would be inconceivable to believe that such a proposal would be countenanced in 
regard to clothing, food, drugs, which are necessities, or television sets or au- 
tomoehbiles, which to some extent are luxuries. 

There are numerous and very serious complexities involved in this suggestion, 
but the most staggering problem which occurs to me is the determination of the 
yardstick of the film rental to be paid. 

It would require a complete analysis of an exhibitor’s gross income and ex- 
penses, When I refer to income it means his box office receipts and all other in- 
come, from whatever sources obtained, from the enterprise which exhibits the 
picture. 

It is manifestly unfair to carve out a segment of the business of exhibiting pic- 
tures and to determine that the film rentals shall be computed on the earnings 
of that segment without taking into account the income of the other segments of 
the business which are directly made possible by the showing of the picture at the 
theater. The most obvious item which occurs to me is the income from con- 
cessions catering to the patrons coming into the theater to see the picture. 

Similarly, it would encompass the examination and analysis of all of the ex- 
penses of the entire enterprise, the salaries paid and to whom, whether to em- 
ployees or to members of the family having no active duties in connection with 
the business, whether the expenses paid out from the operations of the theater 
were for personal living expenses of the exhibitor and his family, what cars are 
charged to the business, whether the rent paid for the theater is the result of an 
arm’s-length agreement or whether the owner of the property is related to or 
affiliated with the operator of the theater. 

The profits of the producer-distributor which have been paraded before you do 
include in every instance profits from enterprises directly related to the business 
of motion-picture production and distribution, as well as profits from unrelated 
enterprises. The earnings statements of the producer-distributor have been an- 
dited by independent auditors. It is noteworthy that not a single complete finan- 
cial statement of any spokesman who appeared before this committee, unaudited, 
no less audited by an independent public auditor, was presented to this committee. 

Implicit in the proposal from exhibitors for the arbitration of film rentals is 
the suggestion that every exhibitor is entitled to a profit on every picture. This, 





332 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


of course, is a wholly unwarranted assumption, but even if it were accepted, it 
must be likewise assumed that a producer-distributor is entitled to its profit on 
every picture. 

There is clearly no disagreement on the fact that producer-distributors do 
not make a profit on every picture, and, quite the contrary, that there are many 
pictures on which they lose money. The very disparity in the variety of the 
number of engagements which particular pictures may have makes this abun- 
dantly clear. Thus, with all the complaints on the shortage of pictures, my 
company has some pictures which play 16,000 engagements, others which play 
10,000 engagements and others which play less than 3,000 engagements. 

The industry represented here released last year approximately 275 pictures 
to approximately 18,000 theaters throughout the United States. Contemplate, 
if you will, the utter chaos in this business if a fraction of the theaters were 
to seek a modification of film rental terms after each picture has played. Bear 
in mind that each arbitration would require personnel from the producer- 
distributor for the presentation of its position in regard to the claimed reduction. 
Accountants would have to be prepared to examine and testify in regard to the 
financial phase of the exhibitor’s books of account, as well as of the distributor’s 
investment in the picture, the cost of its distribution, advertising and exploita- 
tion. One such arbitration in each office of a producer-distributor could dis- 
rupt the business of the distributor in the entire area served by that office. 

With all due respect and regard to Professor Sturgis’ sincerity in his opinions 
on the theories and general principles of arbitration, it must be noted that he 
admittedly had no knowledge of the motion-picture industry, of its complexi- 
ties in production, distribution and exhibition. He professed to no authorita- 
tive knowledge of the complexities and practices of manufacturing and distribu- 
tion generally. 

Reference has been made here by several witnesses to a proposal for a round- 
table conference at which presidents of the producer companies would meet with 
Allied and TOA and other exhibitor representatives to discuss the state of the 
industry. 

A telegraphic invitation signed by Messrs. Rube Shor, president of Allied, 
and E. D. Martin, president of TOA, for such a conference was received by Mr. 
Milton Rackmil, president of Universal, on April 20, 1955. It invited attendance 
at an industry conference to “discuss and act upon the pressing and acute prob- 
lems of exhibition * * *” and urged the need of such a conference “in an effort 
to improve the relations between your company and your customers and to the 
mutual benefit of both.” 

The invitation received the most careful consideration of Mr. Rackmil and 
his associates at our company, after which a reply was sent which read in part 
as follows: “We have every reason to believe that the relations between our 
company and our customers are most cordial and on a mutually satisfactory 
basis. If there is any exhibitor who wishes to discuss any problem which he 
believes he has with our company we are available to him and will discuss it 
frankly and most sympathetically. On the other hand, we regard it as highly 
improper for us to participate in a conference at which individual sales and 
production policies of all companies may be the subject of consideration. For 
these reasons I cannot accept your invitation.” 

On May 9 Mr. Rackmil received another telegram from Messrs. Martin and 
Shor, disclaiming any intention to discuss individual company sales and trade 
policies but rather to present the plight of exhibition and “the general sales 
policies of distribution that do not encourage licensing on the merits and 
ability to pay” and requesting a reconsideration of the declination of the invi- 
tation. The reply of Mr. Rackmil reads as follows: 

“Reference your telegram May 9, Universal’s concern and interest for the 
welfare of the industry and its customers has been repeatedly and amply 
demonstrated and we take second place to no individual or group in that regard. 
Our policy of past several years of local autonomy is designed to deal as nearly 
as possible on an individual basis with every single theater, small and large, 
and we don’t have a national sales policy. We have every reason to believe 
that this is highly satisfactory to our customers and we are available at all 
times to those customers whose individual problems they wish to call to our 
attention in New York. Your wire does not persuade us to alter our conclusion 
previously expressed to you but in fact emphasizes the validity of our views as 
stated in reply to your earlier telegram and to which we feel we must adhere.”’ 

The decision of our company in regard to the proposed round-table conference 
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was motivated by business and legal considerations. These necessarily are 
equally applicable to others invited to participate in such a conference. 

The business considerations, briefly stated, are: The production and sales 
policies of our company are arrived at having regard to our own potential and 
experience in the production and distribution of pictures produced by us. We 
have an experience going back almost 50 years and, while we take into account 
the competition which we have to face, we cannot permit our competitors to 
sit in judgment on the propriety of our policies, whether they be overall policies 
of production, that is the number of pictures or the kind of pictures that we 
should make, or in regard to our sales policies, as to how and when we should 
market our product. That responsibility rests exclusively on us and for it we 
are accountable to the thousands of stockholders whe have invested their money 
in our securities. We should and do know what the problems of the industry 
are and we alone know the facts in relation to our own company to enable us 
to meet those problems. We cannot take counsel with our competitors in that 
regard. Conversely, while we have general familiarity with the products of our 
competitors, we don’t know their problems as well as they do, and it would be 
presumptuous on our part to suggest to our competitors how they are to conduct 
their business. 

The legal considerations are equally as compelling, cast as they must be in a 
climate of protracted and expensive litigation, the bases of which have been 
allegations of conspiracy. These counsel the utmost of caution. Attendance 
at conferences or meetings of a most innocuous character has been a focal 
point for attempts to establish conspiratorial conduct. 

Even the conferences held in connection with the NRA have been the subject 
of intense interrogation and attack in a number of suits to which my company 
and other distributors have been party. The sole purpose for such attack and 
inquiry was to find some statement of common purpose, some understanding or 
agreement for common action, which would give credence to the allegations of 
conspiratorial conduct. 

Meetings and conferences attended by distributor and exhibitor representa. 
tives, held in various cities during the 1930's for the sole purpose of clarifying 
and resolving problems of maximum clearances, to be granted in those cities, 
have plagued Universal and other distributors as defendants in a number of 
antitrust actions brought since 1945. 

As recently as November 1955, in the trial of the celebrated 16-millimeter 
and television case in California, the Government sought to draw an inference 
of conspiracy between the producer-distributors and exhibitors of motion pic- 
tures by testimony of what transpired at exhibitor conventions addressed by 
important executives of producer companies. The personal remarks of these 
important producer executives, admittedly speaking for themselves, at most 
for their own companies, were sought to be cloaked with the authority and agree 
ment of all producers and distributors. The production executive, it was 
claimed, was an industry spokesman. 

All of this was regarded as a significant link in the Government's chain of 
alleged conspiracy. Tremendous efforts and the expenditure of a great deal 
of time and money was required to disprove this charge. 

There is ample warrant for reluctance and temerity in regard to a conference 
convened with the avowed purpose of fully discussing— 

Production of pictures: how many should be made. 

How and when these pictures are to be marketed. 

What the sales policies, national and local, should be. 
This is a conference at which not only exhibitors are present, but 7 or 8 highly 
competitive producer-distributors of motion pictures, the principal manufac- 
turers of the product. The distortions of what was said, the innuendoes and 
inferences which would be sought to be derived years later from what was said 
and what wasn’t said, cannot be emphasized too strongly. 

The individual production and sales policies of a producer-distributor can 
best be discussed with the company directly involved. No two companies are 
alike, or have even similar, no less the same, policies. The doors of my com- 
pany are open at any time to its customers for discussion of its policies, but 
they cannot be discussed in town meetings. 

In fairness it should be noted on the record that company presidents offered 
to and several individually did meet with the exhibitor leaders following the 
rejection of the general round-table proposal. 

Mr. Myers, in his statement to this committee, advanced the suggestion on 
behalf of Allied that “if the film companies will not arbitrate film rentals and 
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policies [italics mine] within the industry, then the Government will have to 
ussume the role of arbitrator.” He also submitted the Allied draft for a pro- 
posed bill. 

I will not regard this suggestion as a threat, even though it has been so 
characterized. I prefer to challenge it as a proposal made in good faith, with 
complete awareness of all its implications and consequences. 

In his letter circulating this draft to exhibitors, Mr. Myers says of the pro- 
posed Allied bill: ; 

“It is believed that this is the first attempt made in this country to provide 
price regulations for so diverse a product as motion pictures and the problems 
presented are most difficult.” 

With the characterization of the proposed legislation as unique and revolu- 
tionary I agree and will not belabor the point with further discussion. 

I will also bypass the very basic and most controversial question as to the 
propriety of classifying the motion-picture industry as so cloaked with the 
public interest as to justify its treatment as a public utility. 

I assume that it will be agreed to by Mr. Myers that regulatory legislation 
necessarily must be fair and equitabie to those regulated, as well as those for 
whose benefit the regulation is enacted. Also, that regulation does not mean 
confiscation. 

The regulation of policies within the industry, as proposed by Mr. Myers, 
necessarily requires that the governmental agency charged with the responsi- 
bility of regulating the industry at frequent intervals carefully inquire into: 

(a) The number of pictures which the producer makes; 

(b) The character and quality of the pictures produced ; 

(c) The cost of these pictures; and 

(d@) The sales marketing policies for these pictures. This necessarily 
involves the dates on which such pictures are to be released to the public 
and where, the advertising, publicizing, and exploitation of these pictures 
and the costs involved in the marketing and sales of these pictures. 

If it is asserted there is not the slightest intention of having the regulatory 
ageney dictate as to these policies, it is self-evident that a consideration of a 
fair rental to be paid by an exhibitor must necessarily involve a thorough 
consideration and appraisal of each of the foregoing items. 

It is elementary that no one can legislate or regulate the quality of pictures. 
The very nature of motion picture production makes it impossible to do so. 

I believe that it can be assumed that the regulation of film rentals will contain 
provision for a fair return to the producer on its investment in each motion 
pictnre produced by it. Absent a subsidy, I know of no enactment which can 
compel a manufacturer to manufacture and distribute at a loss. No public 
utility has had regulation which requires it or asks it to operate at a loss. 

If the motion-picture industry is determined to be one in which the public 
interest requires its regulation. I cannot conceive that there will be regulation 
only of the producer and not of the exhibitor. 

Regulation of the exhibitor will place into proper foeus the operations, in- 
come. and earnings of every exhibitor. Necessarily, the admission price charged 
by the exhibitor at hist heater is a primary factor in the determination of in- 
come. Clearly, neither the statement of Mr. Myers nor the bill proposed by 
Allied contains any provision which remotely suggests regulation of admission 
prices. 

A prominent exhibitor is quoted in the trade press as having told a TOA 
convention : 

“Let Congress set your terms, and Congress will soon set your prices. Let 
Congress count your dates of clearance, and Congress will soon be counting 
your receipts. Let Congress book your pictures, and Congress will soon have 
a heavy hand in making those pictures.” 

Following the Allied convention in October 1955 the trade press, reporting 
what transpired there, makes the following quotation: “When Yamins asked 
Myers ‘if there is anything in the bill which involves regulating prices a theater 
should charge,’ Myers answered, hotly, ‘Of course not. If there were I could 
be strung up.’ ” 

We have every reason to expect that any legislation regulating the motion- 
picture industry will in all respects be fair and equitable to every segment of 
the industry. 

Were such a bill enacted and the question of film rentals in issue before the 
regulatory body, I submit that that regulatory body would face the same com- 
plexities, questions of fact, issues, and problems to which I referred when I dis- 
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cussed the proposal of arbitrating film rentals. True, such regulatory body 
would be better informed after a period of time on the income of exhibitors 
and their expenses; but that would require the creation and maintenance of a 
large staff to keep current on all phases of the industry and all of the factors 
and considerations involved in the determination of film rentals. 

Picture, if you will, the proceedings before the regulatory body, and the time 
necessarily to be consumed in hearings and the personnel required to prepare 
for and attend such hearings. I submit that there would be no time to make 
pictures and no time to sell them and no time to exhibit them. 

If there were a designed and avowed purpose to utterly destroy an important 
industry which relies so much on the creative talents of human beings and not 
at all on molds, dies and factory production, I know of no surer way to do so 
than to enact legislation to regulate it, particularly if, as we have every reason 
to believe and expect, that legislation is drafted in the American spirit, which 
is to be fair and equitable to all concerned. 

There can be no such thing as half or partial or one-sided regulation. If that 
is what Allied proposes, and it is clear that this is so, then it incontrovertibly 
establishes the fundamental fallacy—weakness—-yes—lack of integrity of its 
proposals, 

I deeply appreciate the opportunity afforded me to appear before this com 
mittee and the courtesies extended to me. 





STATEMENT OF BENJAMIN KALMENSON, VICE PRESIDENT AND GENERAL SALES 
MANAGER, WARNER Bros. Picrurges, INc. 


My name is Benjamin Kalmenson. I reside at 186 Audubon Avenue, Mount 
Vernon, N. Y. My office address is 321 West 44th Street, New York, N. Y. 

I am submitting this statement to be incorporated into the record of the 
hearings of the Senate Select Committee on Small Business in the matter of 
problems of motion-picture exhibitors, in order to conserve the time of the com 
mittee. 

I am vice president of Warner Bros. Pictures, Inc., president of Warner Bros. 
Pictures Distributing Corp., and general sales manager of Warner Bros. Pictures, 
Ine. 

I began in the motion-picture business in 1927 as a salesman, and have since 
been employed by Warner Bros. in various capacities including branch man- 
ager, district manager, and division sales manager. Since 1941, I have been 
general sales manager with supervision over United States and Canada. 

Warner Bros. Pictures, Inc., produces motion pictures which are distributed 
by its wholly owned subsidiary, Warner Bros. Pictures Distributing Corp. Our 
company does not own or operate any theaters in the United States. 

My attention has been called to the testimony presented before this com- 
mittee at the hearings held en March 21 and 22, 1956, by witnesses representing 
exhibition interests. 

This testimony may be characterized as general in nature and dealing with 
exhibitors’ views on current economic conditions affecting production, distribu- 
tion, and exhibition phases of the motion-picture industry with special emphasis 
upon the problems of the smaller exhibitor. 

Additionally, there were filed with the committee some 50 affidavits’ of indi- 
vidual exhibitors, many of which are, also, general in nature. although some 
do contain specific references to individual distributors, including Warner Bros. 

The general economie conditions facing the motion-picture industry today 
will be testified to by other witnesses. I do not think it necessary to burden 
this committee with additional discussion of them. 

I would, however, like to explain the impact of these common economie con- 
ditions upon Warner Bros. as a producer and distributor of motion pictures. 

The two principal charges made by exhibition witnesses relating to produc 
tion are that the producers, including Warner Bros., have consciously embarked 
upon a plan to create an artificial product shortage for the purpose of increas- 
ing film rentals. and that the producers, including Warner Bros., are producing 
pictures in various nonstandard widths presumably with the purpose of pre- 
venting their. early release to small exhibitors. Both of these charges are false 
Anyone familiar with the motion-picture business today will recognize that such 
assertions are not based on fact. 


1See appendix III, p. 490. 
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Warner Bros. during each of the last 14 years has released the number of 
pictures indicated. The number of pictures released for each of the last 14 
motion-picture seasons is as follows: 


Number Number 

Season: released Season—continued released 
1942-48 A ; ; 22 1949—50_ Pe err it ores 
1943-44 21 1950-51 : ’ — 
1944-45 ; prit 18 1951-42 26 
1945-—46_ 19 1952-43 ; z : 2h 
1946-47 ce 21 1953-54. 3 26 
1947-48 . a 1954-45 a zy 18 
1948-49_____ Md 24 1955-56_____- a L * 25 


its 
1 Estimated. 


Since the 1944-45 motion-picture season, Warner Bros. actually increased the 
number of pictures released in each season from 18 in 1944—45 to 28 in 1949-50. 
From 1950-51 through 1954-55, the number varied from 27 in 1950-51 to 26 in 
1951-52, to 25 in 1952-53, to 26 in 1953-54 and to 18 in 1954-55. For the current 
season 1955-56 Warner Bros. expects to release 25 pictures, 7 more than last 
year. 

It must be apparent, therefore, that Warner Bros. has no fixed policy as to 
the number of pictures to be produced and released in each season. The fact 
is that the number is determined by the many factors which prevail each year, 
of which the most controlling is the cost factor. For example, the 18 pictures 
released in 1954-55 had a production cost of $3 million more than the production 
cost for the 26 pictures the year before. 

Factors which have contributed greatly to the sharp increase in the cost of 
making pictures, are among others, the entry into the field of production of a 
large number of independent producers, the emergence of a rising number of 
participation and package deals with directors, stars, and independent producers 
and the rise in salaries and wages. Mounting costs put an economic limitation 
on the number of pictures that can be produced and released in a given 12-month 
period. Particularly is this true during times when motion-picture audiences 
have become highly selective, go to the movies by appointment, so to speak, instead 
of through habit and motion pictures must compete with free television and vari- 
ous other entertainment media. 

Additional evidence of this sharply rising cost is a comparison of individual 
picture costs of 15 years ago with those of today. Then, a million dollar picture 
was rare and generally pictures were made for substantially less. Today pic- 
tures costing 2, 3, 4 and 5 millions of dollars are frequent. The following table 
graphically illustrates this fact: 


| 
| Under Over | Over | Over | Over 
| $1, 000, 000} $1, 000, 000) $2, 000, 000) $3, 000, 000) $4, 000, 000 


| 

| 

a, , ees ae ake } 
- | 


a | . = 
3 | 

12 | 

ll | 

14 

16 2 | 

16 | 

19 

17 | 

12 


— 
o 


1946-47 - . - _- 

1947-48 _ - 

1918-49... 

1949-50 _ _. 

1950-51 - . . .----- 

1951-52- ...---- 

Oe ne ita ica 
oe 

1954-55 

eee 





BAD aocoowr 





Just 15 years ago, 45 out of 48 pictures cost under $1 million, only 3 cost 
over $1 million, and none over $2 million or more. For the current year ending 
August 1955, only 5 cost under $1 million, 3 cost over $1 million, 4 over $2 million, 
3 over $3 million and 1 over $4 million. 

Production costs are still rising, but particularly for that type of high-quality 
picture which is absolutely required today to enable the producer to survive and 
to keep theaters in business. 
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None of the production costs I have cited include the cost of prints and 
advertising. Print costs per picture vary from $150 per print to $1,000 per print, 
depending upon whether they are black and white, color or Cibemascojx 
magnetic prints. Sometimes the print costs on a picture run almost to $100,000 

Distribution costs are also rising. Each picture must be marketed, publicized, 
and advertised individually. Premieres are more expensive. Tieups with 
churches, social, civic, and busitess organizations are more numerous and 
costlier. 

These economic facts and figures should completely negate any charge that 
Warner Bros. has embarked upon a deliberate plan of curtailing production for 
the purpose of increasing film rentals. These are facts and figures which Warner 
bros. as a producer-distributor must live with daily. 

Some extravagant charges have been made to the effect that Warner is 
producing pictures in nonstandard 35 millimeter widths to delay their exhibition 
aut small theaters. 

Warner Bros. has never released a picture in any but the standard 35 milli 
meter width. The statement of Mr. Trueman Rembush on page 262 of the 
transcript of the hearings on the 21st day of March 1956, that Warner Bros. has 
used 60 millimeter film as a “weapon” is simply untrue- 

Another witness will testify to the technological progress made in the last 
few years in the projection of motion pictures such as °—-D and CinemaScope 
1 can add very little to this story except to restate the well known fact that 
these new media of production and projection constituted a powerful stimulant 
to bring people to the theater box office. They came at a time when the public's 
interest in motion pictures was rapidly and seriously declining. They have 
been a powerful shot in the arm for the entire industry, and all exhibition has 
benefited from them. 

Warner Bros. has always been and still is on the alert to develop and introduce 
advanced techniques in the production and projection of motion pictures. The 
brethers Warner were pioneers in the development of talking pictures. About 
30 years ago this new devedlopment was revolutionary, and radically changed 
the entire future of the motion-picture business. There were skeptics then, too, 
among exhibitors, who resisted this development and claimed it to be a burden 
upon many theaters. Yet, the same exhibitors made fortunes from this new 
advance. 

In the early stages of “scope” and “depth” Warner, too, experimented with 
3-D and CinemaScope to determine for itself the public’s reaction to these new 
techniques. The print width for both media is 35 millimeter but special projec- 
tion booth and screen equipment are necessary for projection in 3—D and Cinema- 
Scope; 3—-D, of course, required people to wear glasses in the theater. 

Warner Bros. released only 5 pictures in 3-D—the last one was in the year 
1954. The first 3—D pictures was the House of Wax. 3-D projection required 
2 prints instead of 1. To test this new medium, and to meet the print situation, 
Warner Bros. first served this picture in 3—D and about 6 months later in 2-D 
The lapse of time between 3—D and 2-D was reduced to 3 months on the second 
picture and the remaining 3 were released almost simultaneously. The public 
did not favor 3-D. They just would not wear glasses. Warner produced no 
more 3—D pictures. 

Warner’s first Cinemascope picture The Command was released in February 
1954. Again, to test public reaction, this picture was first served to theaters 
with Cinemascope equipment, and normal prints were available about 8 weeks 
thereafter. Warner Bros. released 5 pictures in Cinemascope for the 1953-4 
season out of 26, 11 pictures for the 1954-55 season out of 18, and 7 for the 
current 1955-56 season out of 17 to date. The first Cinemascone picture was 
produced in Cinemascope and flat. However, because of the cost involved in 
producing pictures in both media subsequent Cinemascope pictures were not 
produced in flat. Today there are over 15,000 theaters in the United States 
equipped for Cinemascope. 

The motion-picture industry has emerged more successfully from each previous 
progressive advance in the art of production and exhibition. The industry went 
through the change from silent to sound, from black and white to color, from 
flat to Cinemascope, and may well be on its way toward newer processes. 
History has shown it was these advances in the art that enabled the industry 
to meet successfully the competition from other media of entertainment. 


2 See p. 83. 
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The principal charges against distribution made by exhibitors in the testimony 
before this committee or in the affidavits submtited, related to (a) prereleasing, 
(b) “forcing” of features, (c) competitive bidding, (d@) late availabilities and 
(e) film rentals. I will discuss each of these charges briefly. 

(a) Prereleasing—The subject of “prereleasing’ was considered at length 
at the hearings before this committee in 1953. “Prereleasing” was defined by) 
this committee in its report of August 3, 1953, as ““* * * a method of distributing 
motion pictures in which a picture, regarded by the distributor as having excep- 
tional merit or involving unusually high production costs, is licensed for an 
exclusive run in each of a limited number of communities. When this restricted 
run is finished, the picture is withdrawn from further exhibition for an indefinite 
period.” * 

Warner Bros. has not prereleased any picture since A Streetcar Named Desire 
which was released on September 29, 1951, for special engagements only and 
generally on March 22, 1952. 

(b) “Forcing” of features——Some general charges of “forcing” of features 
have been made and a few exhibitors in their affidavits have charged Wurner 
Bros. specifically with forcing features. 

The Warner consent judgment signed in United States v. Paramount et al., 
prohibits forcing. Warner Bros. has lived up to this provision. I have instructed 
my entire sales force, including salesmen, branch managers, district managers, 
and division sales managers, orally and in writing, to comply fully with this 
provision in all of their dealings with exhibitors throughout the country. I am 
satisfied that the Warner sales force has carried out and is now carrying out my 
instructions. 

Proof that this is so is provided by our booking records. If there were forc- 
ing the bookings on pictures of poorer quality and lesser box office value would 
approximate the number of bookings of pictures of better quality and higher 
box office value. But our booking records prove the contrary. For the season 
1953—54 the United States bookings on one picture were as low as 329 and on the 
remaining pictures, varied from 7,103 to over 15,897. For the season 1954-55, 
United States bookings varied from a low of 5,102 to a high of 14,115, as of 
February 1956. The current season 1955-56 is not yet completed. 

It has never been, and it is not now, the policy of Warner Bros. to force an 
exhibitor to license pictures he does not want as a condition of licensing any 
picture or pictures he does want. 

It is true that despite this fixed policy of our company, we have had on occa- 
sion, claims by some exhibitors that a salesman or branch manager either forced 
or attempted to force pictures. Each such claim was promptly investigated. In 
every case, the Warner Bros.’ representative involved denied that forcing took 
place. Our investigation disclosed misunderstandings and distortions upon the 
part of complaining exhibitors. The facts were threshed out with the exhibitor 
to whom we reiterated that Warner Bros. stood firmly against forcing. In some 
cases, even though we felt the claim was without foundation, we voluntarily 
made an adjustment if we thought that the exhibitor still nursed a grievance. 

(c) Competitive bidding.—Warner Bros. does not institute competitive bidding 
except when two or more exhibitors in a competitive area desire to license a 
Warner picture or pictures on the same run in that area 

I have instructed the Warner sales force at all times to be most meticulous in 
conducting competitive bidding in a fair and equitable manner, to evaluate each 
bid on each picture on its own merits, and to award each picture to the bidder 
who, in our best business judgment, submits the best bid, subject to our right to 
reject all bids if all bids submitted are unsatisfactory. Pictures are awarded 
not by salesmen or branch managers or even district managers, but only in the 
home office by the eastern sales manager, west coast sales manager, Midwest 
sales manager, and southern sales manager, for their respective territories. I 
am satisfied that the Warner sales force is complying wtih my instructions. 

Currently, there are 438 active competitive-bidding situations in the United 
States divided as follows: 

123 in the 11 exchanges in the eastern division. 
71 in the 6 exchanges in the west coast division. 
157 in the 7 exchanges in the southern division. 
87 in the 8 exchanges in the Midwest division. 


*S. Rept. No. 835, 83d Cong., Ist sess. (See exhibit No. 3, p. 27.) 
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It has been Warner Bros.’ policy not to disclose bids to competing bidders and 
not to arrange for the presence of the bidders when the bids are opened so that 
the bids may be disclosed to all. We consider a bid a confidential matter between 
the bidding exhibitor and our company. I believe no useful purpose would be 
served in disclosing bids to competitors because a true evaluation of a bid re- 
quires a knowledge of grosses derived from and film rentals paid by each theater 
involved on comparable Warner pictures in the past. This information is avail 
able only to our representatives from our company records and is not available 
to the other bidders. A disclosure of bids would thus convey information of 
limited or no value and could give rise to misunderstandings and unfounded 
claims. Moreover, a practice of disclosing bids might encourage some exhibitors 
to demand bidding for the sole purpose of prying into the confidential business 
of his competitor. 

(d) Delayed availabilities —The affidavit of Mr. Stanley D. Kane,’ executive 
counsel of North Central Allied Independent Theatre Owners, Inc., charges ‘that 
in the city of Minneapolis the established availability for first subsequent run 
after first run downtown is 20 days after the close of any picture in its first down 
town run” and that the distributors within the past year have universally ignored 
this availability and “have arbitrarily and capriciously, and without explana- 
tion, delayed the availability, thus establishing a clearance which is both un- 
reasonable and unpredictable.” 

Mr. Kane attaches to his aftidavit exhibit A consisting of a list of pictures of 
seven distributors with their regular availability date and the date upon which 
each of such pictures was actually made available. Exhibit A includes six 
Warner pictures. 

Mr. Kane’s allegation is without foundation. Warner Bros. has not arbi- 
trarily delayed availabilities for the purpose of establishing unreasonable 
clearances in favor of the prior runs. 

Incidentally, the availability for first subsequent run on Warner product is 
28 days after first run downtown and not 20 days, as stated by Mr. Kane. 

There are seven first-run theaters in Minneapolis. There are some weeks 
when several pictures are available to the first subsequent runs and there are 
some weeks when there is no picture available. Both exhibitors and Warner 
Bros. have found it economically unsound to make available several top attrac- 
tions on the same date and leave nothing suitable for a later week when nothing 
is available. Exhibitors are anxious to play all good pictures and would much 
prefer to play a good picture on a later availability than be compelled to pass 
it up because some other picture or pictures became available at the same time. 
On many occasions exhibitors request that availabilities be pushed back to meet 
their own booking problems. 

An availability date is generally the first date upon which a distributor can 
tender a picture to an exhibitor for exhibition at his theater on the run licensed. 
To illustrate: The clearance of first-run downtown Minneapolis over the first 
subsequent runs is 28 days after closing. Therefore, if a picture closes first 
run on April 1, the first date on which the distributor is contractually free to 
deliver the picture to the first subsequent runs in the city is April 29. However, 
many business factors make it impossible for the distributor to make the pic- 
ture available exactly on April 29. Some of these factors are: The pictures 
previously booked by the exhibitor for April 29, the number and type of pictures 
of other distributors available to the exhibitor for booking on April 29, the total 
number of theaters which have the right to play the picture on first subsequent 
run on April 29 (in Minneapolis there are 11 such theaters), the ability of the 
distributor to obtain sufficient prints to serve 11 theaters simultaneously on 
April 29, the policies of the theaters involved, ete. 

Warner Bros. always uses its best efforts to make pictures available to exhib- 
itors on or as close as possible to their regular availability dates. However, 
any one or more of the above-mentioned business factors may require the 
designation of a later date. I will discuss each of the six Warner pictures men- 
tioned by Mr. Kane in his exhibit A.° 

1. Battle Cry: This picture was made available on the regular availability 
date, namely March 30,1955. It is difficult to understand why Mr. Kane listed this 
picture as an example of a delayed availability. 

2. Land of the Pharaohs: The regular availability was August 10, 1955, and 
was made available on August 24. This postponement was made because the 


¢ Affidavit No. 26, p. 520. 
5 See p. 521. 
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first subsequent run exhibitors already had available on August 10 the Seven- 
Year Itch, a top Fox attraction. 

3. Mister Roberts: The regular availability was September 14, 1955, and the 
picture was made available on October 5, 1955. This was done because Warner 
could not obtain for September 14 sufficient prints to serve all 11 first subsequent 
runs in Minneapolis who were licensed to play this picture on that run. 

4. Pete Kelly’s Blues: The regular availability was October 5, 1955, and the 
picture was made available on October 19, 1955. This was done because Mister 
Roberts, for reasons just mentioned, had to be made available on October 5 
October 19 was designated instead of October 12, because on October 12 the first 
subsequent run exhibitors had available Not as a Stranger and the Seven Littl 
Foys, both top attractions of other distributors. 

5. The McConnell Story: The regular availability was October 12, 1955, and 
the picture was made available on November 2. This was done because, as stated 
above, there were already two pictures of other distributors available on Octo- 
ber 12, Warner's Pete Keily’s Blues was playing on October 19, and we could not 
secure sufficient prints for October 26. Accordingly, we made this picture 
available on November 2, the first date Warner could possibly handle the 
bookings involved. s 

6. Unchained: The regular availability was March 23, 1955. First subse- 
quent run theaters are deluxe houses with a single feature policy and they were 
not interested in this picture because they had available a series of superior pic 
tures from other distributors. Unchained was just passed up by them. As a 
result, Unchained was finally made available on June 22, 1955, to theaters operat- 
ing on later neighborhood runs. 

Mr. Kane's affidavit fails to mention the many pictures Warner Bros. made 
available to first subsequent run exhibitors in Minneapolis exactly on, before, 
and immediately after their regular availability dates. The following is a list 
of such pictures: 


co | Regular avail-| Actual avail- 
Picture ability ability 


| 
| Jan. 19,1955 | Jan. 23, 1955 
| Mar. 3,1955 | Mar. 2, 1955 
| Jan, .1955 | Jan. 26, 1955 
Mar. 31,1955 | Mar, 30, 1955 
Strange Lady in Town June 8, 1955 | June 8, 1955 
i ara cma ; - “ July ,1955 | July 6, 1955 
Blood Alley 


Bounty Hunter 
Silver Chalice 
Young at Heart 
Battle Cry_- 


5 ‘ | Nov. 30,1955 | Nov. 30,1955 
Tall Man Riding ; July ,1955 | July 17,1955 
Rebel Without a Cause_____ Jan. ,1956 | Jan. 4, 1956 
Frisco Bay | Mar. 7,1956 | Mar. 7, 1956 


Helen of Troy tt Syed Set ‘ . A roe | Mar. 21, 1956 | Mar. 21, 1956 


I | 
' 


The business factors which govern the designation of availability dates and 
the dating of pictures which I have just described, using the first subsequent 
runs in Minneapolis as an example, apply equally to other cities and in varying 
degrees even to each subsequent run in every city. If time and circumstances 
permitted extensive analyses, they would with equal force disprove any charge 
that Warner Bros. is deliberately delaying availability dates anywhere for the 
purpose of creating unreasonable clearances for prior runs. 

Any claim that Warner Bros. exacts exorbitant film rentals is untrue. Each 
picture is sold individually for each theater. Pictures vary and so do theaters. 
However, there are certain basic principles that must govern our business. 
Theaters are our only source of revenue. Warner Bros. as a producer-distribu- 
tor of motion pictures as a matter of self-preservation is anxious that all theaters 
remain in business, and be capable of paying film rentals which will enable 
Warner Bros. to make the high quality pictures which the public now expects. 
The motion-picture business is a high-risk business, always subject to the con- 
stantly changing whims and pocketbooks of the people. Not every picture is 
a box-office success and not every picture is profitable. Those that are box-office 
hits and capable of yielding profits must be marketed in a manner which will 
bring the maximum returns. We are constantly discussing and resolving with 
our customers, large and small, any differences that may exist involving film 
buying, bookings, and any other phase of our business relations. As in the past, 
our doors are and will continue to be wide open to any and all of our customers 
for this purpose. 
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With reference to television: In 1955 Warner Bros. licensed to a television 
distributor for 4 years the use of 190 cartoons for television. In the same year 
Warner Bros. contracted to produce especially for television 39 television filmed! 
photoplays. 

In 1956, Warner Bros. contracted to sell for all purposes including television 
its cartoons and shorts released prior to August 1948 (except those above mer 
tioned as licensed in 1955), and its feature photoplays released prior to Decen 
ber 1949. 

I am submitting with this statement copies of the annual reports of Warner 
Bros. Pictures, Inc., and subsidiary companies for the past 5 years beginning 
with the fiscal year ending 1951 through the fiscal year ending 1955. The figures 
for the years 1951, 1952, and part of 1953 include the operations of our former 
theater subsidiaries. Divorcement of the company's theaters took place in 195% 
pursuant to the reorganization plan required by the Warner consent judgment 
in U. S. v. Paramount. The figures contained in these annual reports include 
income from subsidiary corporations handling foreign distribution, foreign 
theater holdings, as well as operations other than distribution of pictures in 
the United States such as music publishing and other miscellaneous operations 

The affidavits filed with this committee by certain exhibitors contain genera! 
charges with respect to production and distribution. I believe that what I have 
said in this statement covers those affidavits in these respects. 

I will submit with this statement affidavits of members of my sales force which 
will deal with certain affidavits relating specifically to Warner Bros. 


Exutsir No. 30 


AFFIDAVITS SUBMITTED BY MR. KALMENSON FROM MEMBERS OF THE SALES Forct 
OF WARNER Bros. PICTURES DISTRIBUTING CORP. 


STATE OF CALIFORNTA, 
County of Los Angeles: 

Roy H. Haines, being duly sworn, deposes and says: 

I am, and since 1943 have been, western division sales manager of Warner 
Bros. Pictures Distributing Corp. Throughout this period I supervised many 
branches in the western part of the United States, including the branch in the city 
of Denver, Colo., and up to about October 1955, including the branch at Minneap 
olis, Minn. 

I am making this affidavit to be incorporated in the record of the hearings of 
the Senate Small Business Committee in the motion-picture industry. 

I have read the affidavit of Mr. James J. Petersen, who operates the Vogue 
Theatre in Littleton, Colo., which is served by the Denver branch. I have also 
read the affidavits of Mr. William Holisky who operates the Harbor Theatre at 
‘Two Harbors, Minn., which is served out of the branch in Minneapolis, Minn. 

I will discuss each of these affidavits. 


1. THE AFFIDAVIT OF MR, JAMES J. PETERSEN 


Mr. Petersen alleges that he has been unable to license Warner pictures for 
his Vogue Theatre for about 18 months, and charges that has been subjected 
to “the runaround” by Warner Bros. This is not true. On the contrary, it is 
Mr. Petersen who is responsible for this situation as will appear from the fo! 
lowing facts. 

Mr. Petersen had been licensing Warner pictures at very low flat rentals 
Thus, for the season 1953-54 Mr. Petersen licensed 23 pictures at flat film rentals 
ranging from $12.50 to $30, and licensed only 1 picture, Hondo (3-D), at a film 
rental of 40 percent of the gross receipts. 

Hondo grossed $236.53 and Mr. Petersen paid as film rental $89.61. This was 
about 3 times as much as Mr. Petersen had been paying for the best Warner 
pictures. Differences of opinion arose as to what film rentals Mr. Petersen 
should pay. Many discussions took place but no agreement was reached. We 
then made a fair suggestion: that Mr. Petersen play 1, 2, or 3 of our pictures on 
percentage terms so that we could ascertain the true grossing possibilities of Mr 
Petersen's theaters; that we then jointly review the results of these test engage 
ments to formulate new film rental terms for these test pictures and future pic 


6 Retained in committee files. 
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tures as well, taking into consideration Mr. Petersen’s overhead and other busi- 
ness factors. Mr. Petersen refused to accept this suggestion. Instead, Mr. Peter- 
sen made some unrealistic and fanciful proposals that his rental terms be based 
upon a “six times split,” or “100 percent of all receipts over a break-even point.” 
These proposals would, in our opinion, have produced either the same or even 
lesser film rentals on expensive Cinema-Scope picturessthan we had been receiv- 
ing before. 

As proof that the Warner suggestion of test engagements was reasonable, I cite 
Mr. Petersen's own affidavit where in paragraph 6, he states that his film rental 
brackets are essentially the same now with all distributors as they were in 1953 
“with the exception of Twentieth Century-Fox, where my $35 top bracket was 
reduced to $30 as a result of a series of these test engagements played to determine 
the ability of my theater to pay.” All we asked of Mr. Petersen was to do the 
same with Warner pictures, that is, make test engagements on a few Warner 
pictures to determine the ability of his theater to pay. However, Mr. Petersen 
declined to cooperate toward this end. 


2. THE FIRST AFFIDAVIT OF MR. WILLIAM HOLISKY 


Mr. William Holisky operates the Harbor Theater at Two Harbors, Minn. In 
one affidavit, Mr. Holisky states that the foreing of pictures has continued 
“unabated” and alleges that ‘““‘Warner Bros. recently forced me to pay for three 
pictures, that I deemed it unwise to play in my town. They softened the blow by 
letting me have these pictures for ‘one-half rental’ which was $82.50. I consid- 
ered this nothing less than paying tribute in violation of the law. The pictures 
I was forced to pay for that I did not want to play were Silver Chalice, A Star 
Is Born, and Land of the Pharoahs. 

Mr. Holisky’s charges are untrue. 

Mr. Holisky does not. understand the meaning of the word “foreing.” Mr. 
Holisky apparently believes that a request by a distributor that he honor contracts 
freely and voluntarily entered into by him constitutes “forcing.” 

The facts are: Mr. Holisky signed an application for “Silver Chalice” on Feb- 
ruary 17, 1955, and it was approved by the home office on March 7, 1955, at a film 
rental of $57.50. He signed an application for A Star Is Born on July 7, 1955, 
and it was approved by the home office on July 27, 1955, at a film rental of $57.50. 
He signed an application for Land of the Pharoahs on August 3, 1955, and it was 
approved by the home office on August 18, 1955, at a film rental of $50. Mr. 
Holisky voluntarily entered into these contracts on these respective dates and 
makes no claim to the contrary. 

For many months Mr. Holisky defaulted in his obligation to play and pay for 
these pictures. What finally did happen with respect to these pictures is set 
forth in a letter to me dated October 13, 1955, from the Warner branch manager 
in Minneapolis, Mr. M. B. Adcock, reading as follows: 

“The Harbor Theater, at Two Harbors, Minn., has reduced its number of 
changes and has a backlog of product under contract, including A Star Is Born, 
Land of the Pharaohs, and The Silver Chalice. They have requested permission 
to pay half rental on each of these three pictures and shelve them for the time 
being with the understanding that when they redate them at a later time they will 
pay the additional 50 percent rental on each of the pictures. 

“We are recommending your approval of this request and would appreciate 
hearing from you regarding this at your convenience.” 

Five days later, on October 18, 1955, I replied to Mr. Adcock as follows: 

“Replying to your letter dated October 13, we will agree to your accepting one- 
half of the original film rental on A Star Is Born, Pharoahs, and Silver Chalice 
from the Harbor Theater, Two Harbors, Minn., with the understanding these 
three pictures will be paid for on this basis for the time being and not used. 

“In the event at a later date the exhibitor decides to date and play these 
subjects, he will then pay the additional 50 percent rental on each of the pictures 
played.” 

This arrangement modified Mr. Holisky’s contracts in his favor and we agreed 
to it as an accommodation to Mr. Holisky. Accordingly, Mr. Holisky paid $28.75, 
half the film rental each for The Silver Chalice and A Star Is Born and $25, half 
the film rental for The Land of the Pharaohs, making a total of $82.50—which is 
the sum referred to in his affidavit. Mr. Holisky did not play either The Silver 
Chalice or A Star Is Born, and made no further payments on either of them, but 
did play The Land of the Pharaohs on October 12 and 13, and paid Warner the 
other half of the film rental, namely, $25. 

It is obvious that there was no forcing. 
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3. THE SECOND AFFIDAVIT OF MR. HOLISKY 


In the second affidavit Mr. Holisky charges that Warner Bros. rejected his 
application for a contract to exhibit Mister Roberts on a flat rental basis; that 
he was ‘“‘blackjacked” into signing a 50 percent deal on this picture in order to 
protect his play date; that the gross income on the picture was $208.55; and 
that he asked for an adjustment which was refused and Warner refused to sel! 
him any more film until he paid the film rental for Mister Roberts. 

Mr. Holisky’s charge that he was “blackjacked" with respect to Mister Roberts 
is untrue. 

The facts are: Mister Roberts was an outstanding box-office attraction. A 
salesman took an application from Mr. Holisky for this picture on a flat rental 
basis. Mr. Holisky knew that, as is the custom in the industry, every applica- 
tion taken by a salesman contains the following provision: “Until acceptance in 
writing by any officer of, or any other person authorized by distributor, and 
written notice of acceptance sent to exihibitor, this instrument shall be deemed 
only an application for a license under copyright and may be withdrawn by 
exhibitor any time before such acceptance.” 

Mr. Holisky’s application was rejected by the home office because we believed 
Mister Roberts should at that time be licensed on percentage terms, and Mr. 
Holisky was so advised. Mr. Holisky later licensed Mister Roberts on rental 
terms of 50 percent of the gross box office receipts. Mr. Holisky played this 
picture at the Harbor Theater on September 25, 26, and 27, 1955, grossed $208.05 
and then refused to pay the 50 percent specified in his contract amounting to 
$104.32. Many efforts were made to collect this amount but without success 
Warner Bros. continued to do business with Mr. Holisky with the hope and 
expectation that he would ultimately pay the full amount due. After about 
10 weeks it became apparent that Mr. Holisky did not intend to pay what was 
due. Mr. M. B. Adcock, branch manager of the Minneapolis exchange, then sent 
Mr. Holisky a letter under date of December 8, 1955, (a copy of which is 
attached as exhibit A to Mr. Holisky’s affidavit) in which Mr. Holisky was 
advised that until he paid the film rental due on Mister Roberts “we could not 
sell you any more film.” After receipt of this letter, Mr. Holisky paid the 
amount due and we have continued to do business with him. 

With respect to Mr. Holisky’s claim that he had to protect an advertised play 
date on this picture, the fact is that if he did advertise Mister Roberts to play 
at his theater before he received notice that his original application was approved 
by the home office, he did so prematurely and without any assurance that he 
would receive a license from Warner to exhibit this picture. 

Roy H. Harris. 
Sworn to before me this 18th day of May 1956. 


[SEAL] PevDER W. Lucas. 


My commission expires September 21, 1959. 


STATE oF NEw York, 
County of New York, ss: 

John F. Kirby, being duly sworn, deposes and says: 

I was first employed by Warner Bros. Pictures Distributing Corp. in 1946 as a 
district manager in the South, and in 1949 became southern division sales man- 
ager. In October 1955 I became, and I now am, Midwest division sales manager. 
I supervise the following eight branches: Chicago, Detroit, Minneapolis, Milwau- 
kee, Des Moines, Omaha, Kansas City, and St. Louis. 

I am making this affidavit to be incorporated into the record of the hearings 
of the Senate Small Business Committee in the motion picture industry. 

I have read the affidavits of Mr. Ben Hurner, Mr. Josep Mlinar, and Mr. W. E. 
Horsefield. 

I have investigated the allegations contained in these affidavits, have caused 
an examination to be made of the pertinent files in connection with these com- 
plaints, and have personally discussed these complaints with employees of the 
branch who have direct knowledge of the matters referred to. Based upon this 
investigation, I wish to state the following with respect to each of these affidavits. 


75964—56——23 
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1. THE AFFIDAVIT OF MR. BEN HURNER 


Mr. Ben Hurner operates the Roxy Theater in Bird Island, Minn. Mr. Hurner 
makes two charges against Warner Bros., namely, that he agreed to license 
The High and the Mighty and A Star Is Born at a film rental of 50 percent of 
the gross under pressure and that Warner Bros. say they will not have any busi- 
ness to do with him unless he plays all of its pictures rated B by the Legion of 
Decency. 

Both charges are untrue. A Star Is Born and The High and the Mighty were 
outstanding productions, and no pressure was exerted upon Mr. Hurner to li- 
cense either or both of these. We have treated Mr. Hurner very fairly. Mr. 
Hurner pays very little film rental for Warner pictures. His film rentals for a 
2-day engagement have been ranging from $10 to $17.50. The High and the 
Mighty was the only picture licensed by Mr. Hurner on percentage terms for the 
season 1953-54, and A Star Is Born was the only picture licensed on percentage 
for the season 1954-55. Mr. Hurner had complete freedom of choice of the 
Warner pictures he wished to license. Thus, during the 1953-54 season, we re- 
leased a total of 31 features, including reissues, but Mr. Hurner chose to license 
only 11 of them, although all were offered to him. Some of the pictures Mr. Hur- 
ner rejected were rated B by the Legion of Decency. Again, during the season 
1954-55, Warner released 21 features, including reissues, and Mr. Hurner elected 
to license only 7, although all were offered to him. Among those he rejected were 
pictures rated B. 

Actually Mr. Hurner licensed only two B pictures, namely, A Star is Born and 
Track of the Cat, and he did so voluntarily. Moreover, Mrs. Hurner, who has 
been buying film for the Roxy Theater, was ready to make a deal for Sea Chase 
even after she was informed by the Warner salesman that this picture was rated 
B, with the statement that she would make an exception in that case. 

yenerally exhibitors know the Legion of Decency rating of pictures before sign- 
ing contracts, and they are free to license them or not as they please. However, 
even when an exhibitor signs a contract for a picture before the Legion of De- 
cency rating is known, and such picture is thereafter classified as B, we cancel 
those contracts without obligation to the exhibitor in those situations where 
there is objection to the exhibition of this picture. 


2. AFFIDAVIT OF JOSEPH MLINAR 


Mr. Mlinar operates the State Theatre in Spring Valley, Minn. Mr. Mlinar 
charges that Warner Bros. offered to license Mister Roberts for exhibition in the 
State Theatre on rental terms of 50 percent of the gross receipts ; that he deemed 
these terms exorbitant and on that occasion refused to license the picture; that 
thereafter, on February 2, 1956, Warner Bros. licensed Mister Roberts to him 
on rental terms of 40 percent of the gross receipts but only on condition that 
he take other pictures; that he did not want to take, Illegal or Target Zero but 
the salesman insisted that he do so, stating that instead of them he would be 
permitted to book Tall Man Riding and Pete Kelly at certain figures. 

Mr. Mlinar’s charges are untrue and his affidavit distorts the facts. 

The facts are: 

When Mr. Don Urquart, the Warner salesman, called on Mr. Mlinar on Sep- 
tember 8, 1955, he and Mr. Mlinar generally discussed Mister Roberts and a 
number of other pictures. Mr. Mlinar stated he would not pay 50 percent for 
Mister Roberts and was not in accord with the prices quoted by the salesman 
on other pictures, and that in any event he would not sign any contracts until 
the rentals on pictures previously licensed were first adjusted to his satisfaction. 
Further negotiations took place thereafter, but no deal was consummated. On 
February 2, 1956, the following took place between the salesman and Mr. Mlinar: 

During their discussions the salesman used the worksheet annexed as exhibit 
C to Mr. Mlinar’s affidavit. Mr. Mlinar stated he was not interested in Hell 
on Frisco Bay, The Lone Ranger and Miracle in the Rain, and the salesman 
then drew a line over these three pictures indicating that Mr. Mlinar rejected 
them. 

Mr. Mlinar also said he was not interested in Sincerely Yours at any price and 
the salesman drew a line through that picture indicating that Mr. Mlinar re- 
jected that picture. Both lines appear on Exhibit C. Mr. Mlinar chose The 
McConnell Story, Blood Alley, Rebel Without a Cause, I Died a Thousand Times, 
The Court Martial of Billy Mitchell and Mister Roberts for the film rentals 
indicated. There was some doubt about Illegal and Target Zero and the sales- 
man suggested that Mr. Mlinar license these 2 pictures with the understanding 
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that if at a later date Mr. Mlinar decided not to play them he could substitute 
2 other pictures of his choosing. 

Mr. Mlinar agreed to this suggestion and Mr. Mlinar then examined the Warner 
release schedule containing the titles of other pictures which were available, 
and Mr. Mlinar selected Tall Man Riding and Pete Kelley's Blues as the pictures 
he wanted to substitute for Illegal and Target Zero, if he decided not to Use 
the latter two pictures. It was not until then that the salesman wrote on the 
worksheet the titles Tall Man Riding and Pete Kelley's Bines and marked these 
four pictures with asterisks. Some time later, Mr. Mlinar advised the sales 
man that he preferred to make the substitution in accordance with this arrange 
ment. Accordingly, new contracts were executed for Tall Man Riding and Pete 
Kelly’s Blues and the original contracts for Illegal and Target Zero were can 
celed, 

There was no forcing. 

There is no merit to Mr. Mlinar’s claim that the last two sentences of the third 
paragraph of Mr. Anderson’s letter of December 12, 1955 (a photostatic copy of 
which is annexed to Mr. Mlinar’s affidavit as exhibit B),. are “a clear expression 
of forcing and conditioning pictures.” Obviously, the statement of Mr. Anderson 
in the sentence immediately preceding those referred to by Mr. Mlinar negates 
any forcing. Mr. Anderson merely stated that he would give consideration to 
Mr. Mlinar’s request for an adjustment “if we were successful in working out a 
deal on our available pictures” and that if Mr. Anderson thought that Mr. Mlinar's 
request was justified he would submit it to the home office with his recommenda 
tion for approval. Warner was not obligated to give Mr. Miinar adjustments 
and it was he who conditioned the licensing of pictures upon his receiving 
adjustments. Mr. Mlinar was not forced to license pictures. 

The simple truth is that Mr. Mlinar chose to license whatever pictures he 
desired. Thus, for the 1953-54 season, Warner released a total of 31 pictures, 
including reissues, but Mr. Mlinar chose to license only 12, although all were 
offered to him. Similarly, for the 1954-55 season, Warner released a total of 
21 pictures, including reissues, but Mr. Mlinar chose to license only 8, although 
all were offered to him. Again, for the current 1955-56 season we offered Mr. 
Mlinar 15 pictures to date and he chose to license only 7. 


8. AFFIDAVIT OF W. E. TIORSEFIELD 


Mr. Horsefield operates the Morgan Theatre in Morgansfield, Ky., the Kentucky 
Theatre in Marion, Ky., and the Victory Theatre in Sturgis, Ky. I am informed, 
however, that recently Mr. Horsefield sold his interest in the Victory Theatre to 
his partner. 

The main complaint of Mr. Horsefield seems to be that he cannot get together 
with Warner Bros. on a satisfactory film deal, and that “In the town of Marion, 
population 2,260, the new western sales manager has even withdrawn the double 
reversion setup (40 percent, 35 percent, 30 percent) we had on Warner Bros. 
pictures, other than their super specials, and we have had no contract with them 
since June 1955.” 

The situation is this: 

The “double reversion setup” referred to by Mr. Horsefield is a film rental 
formula under which Mr. Horsefield “on paper” pays as film rental 40 percent 
of the gross receipts of a picture, but in actuality there is a condition that if the 
gross receipts fail to reach a certain figure of X dollars (known as a reversion 
figure), the 40 percent reverts down to 35 percent of the gross receipts; and 
there is a further condition that if the gross fails to reach a certain even lower 
figure of Y dollars, then the percentage reverts even further down to 30 percent 
of the gross receipts. Obviously if these reversion figures are fixed unrealistically 
high, without regard to the actual potential of the theater, no picture will ever 
earn 40 percent or 35 percent and, instead, all pictures sold this way will earn 
no more than 30 percent. 

This was the case here. 

The reversion figures of X and Y dollars were so high, and so out of line with 
the actual potential of Mr. Horsefield’s theater, that except perhaps for a super 
special, no picture could earn more than 30 percent. This made the 40 percent 
and 35 percent terms quite illusory. We believed therefore that this formula 
should be revised to set up more realistic reversion figures. Mr. Horsefield de- 
clined to consider any such suggestions and refused to correct the situation. 
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Mr. Horsefield refers to A Star Is Born. This picture was an outstanding 
production and was licensed to Mr. Horsefield at a film rental of 50 percent of 
the gross, but after the picture was played, the terms were reduced to 40 percent. 

Mr. Horsefield also refers to Mister Roberts, another outstanding production. 
There were negotiations with Mr. Horsefield during which the Warner repre- 
sentative asked 50 percent as film rental, and Mr. Horsefield made a counteroffer 
at lesser terms and accompanied the counteroffer with the request that the 
picture be served at his theater on Sunday, Monday, Tuesday, September 25, 26 
and 27, 1955. The Warner branch manager advised Mr. Horsefield that he would 
submit his offer to the home office for approval, but that he should know that 
the earliest date for which a print was then available for a Sunday, Monday, 
Tuesday booking was in November, but he would be glad to move that date up 
if he succeeded n his efforts to secure some additional prints from the home office 
or neighboring branches. This was not satisfactory to Mr. Horsefield and he 
aan er his offer for Mister Roberts before it could be submitted to the home 
omce, 

Mr. Horsefield also mentions the fact that he is bidding for Warner pictures 
during the season that the drive-in is open. It is not clear whether Mr. Horsefield 
is complaining about bidding against his competitor, but if he is, his 
complaint is not valid. We granted his competitor, the Broadview Drive-In 
Theatre, upon its request, a competitive opportunity to obtain Warner pictures on 
first run Morganfield, Ky. However, we have been informed that Mr. Horse- 
field and the operator of this drive-in theater have entered into an agreement 
between them to split the product of all distributors, and that under this agree- 
ment Warner pictures have been allotted to the drive-in theater. 

JOHN F. Kerry. 

Sworn to before me this 18th day of May 1956. 

[SEAL] C. VirGInra GEORGE, 

Notary Public, State of New York. 

Commission expires March 30, 1958. 


STATE oF NEw YorK, 
County of New York, ss: 


Jules Lapidus, being duly sworn, deposes and Says: 

I am and since 1943 have been the Eastern and Canadian division sales man- 
ager of Warner Bros. Pictures Distributing Corp. I supervise many branches in 
the East including the branch located in the city of New York. 

I am making this affidavit to be incorporated in the record of the hearings of 
the Senate Small Business Committee into motion-picture-industry problems. 

I have read the affidavit of Virgil Baracca, operator of the Roosevelt Theatre, 
Beacon, N. Y. 

Mr. Baracca complains that when he and his sister resumed operation of the 
Roosevelt Theatre in 1950, they “were unable to get anything except second-run 
pictures and old pictures that the former operator had passed up long ago.” 

Mr. Baracca could not have intended his complaint to apply to Warner Bros. 
because we have been giving Mr. Baracca an equal opportunity to obtain Warner 
pictures on first-run Beacon as far back as 1950, shortly after he and his sister 
resumed operation of the Roosevelt Theatre. We instituted competitive bidding 
at Mr. Baracca’s request in September 1950. From 1950 to date a total of 132 
pictures were offered by Warner to both theaters on an equal competitive basis. 
Of this number 76 were awarded to the Beacon Theatre and 56 to the Roosevelt 
Theatre. Each and every competitive bid was considered by me on its own 
merits and each picture was awarded by me to the theater which, in my best 
business judgment, submitted the better bid for Warner Bros. 

The Beacon Theatre is owned by Mr. Ben Ginsburg and booked by Mr. Harry 
Brandt. However, the fact that Mr. Harry Brandt was connected with this 
theater had no bearing whatsoever upon my decision as to which theater would 
be awarded the picture. 

Mr. Baracca in paragraph 6 of his affidavit charges that: “We even have 
trouble trying to bring back pictures after they have been played in the Beacon 
Theatre.” 

Again, Mr. Baracca could not have intended this charge to apply to Warner 
Bros. Our records show that Mr. Baracca licensed several pictures that had 
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played in the Beacon Theatre for his Roosevelt Theatre on second run. Mr 
Baracca is free to license any of such Warner pictures he desires. 
Jutes Lapmus 
Sworn to before me this 17th day of May 1956. 
[SEAL] C. VIRGINIA GEORGE, 
Notary Public, State of New York. 
Commission expires March 30, 1958. 
(Whereupon, at 12:15 p. m., a recess was taken until 1:30 p. m. 
of the same day. 
AFTERNOON SESSION 


(The subcommittee reconvened at 1:30 p.m.) 

Senator Scnorrrer (presiding). Let the committee come to order. 

The next witness is Mr. Y. Frank Freeman. 

Is Mr. Freeman here? 

Mr. Freeman. Yes. 

Senator Scuorrret. We will hear from you, sir. I notice that you 
have a written statement. You may proceed as you desire. 

Mr. Freeman. I have prepared a written statement here from which 
I will read. 


STATEMENT OF Y. FRANK FREEMAN, VICE PRESIDENT, 
PARAMOUNT PICTURES CORP. 


Mr. Freeman. My name is Frank Freeman. I reside in Beverly 
Hills, Calif. My office address is 5451 Marathon Street (Paramount 
Pictures Corp.), ‘Holly wood, Calif. 


I am a vice president of Paramount Pictures Corp., in charge of 
studio operations in Hollywood, Calif. I have occupied this position 
since December 1, 1938. 

T am also chairman of the Association of Motion Picture Producers 
and have occupied this position for 12 years. The Association of Mo- 
tion Picture Producers is composed of the following member studios: 
Allied Artists Productions, Columbia Pictures C orp Walt Disney 


Productions, Inc., Metro-Goldwyn-Mayer Pictures, Paramount Pic- 
tures Corp., RKO Radio Pictures Corp., Republic Productions, Inc., 
Twentieth Century-Fox Film Corp., Universal Pictures Corp., Warner 
Bros. Pictures Corp. 

From January 1933 until December 1, 1938, I was located in New 
York City, and during the years 1933, 1934. and until June 1935 I 
served as adviser to the trustees in b: ankruptcy of Paramount Pic buen, 
Inc., in relation to theater operations and real-estate reorganization. 
Upon the reorganization of Paramount Pictures, Inc., in June 1935 1 
was elected a yice president and director of the reorganized company, 
in charge of theater operations. 

Prior to 1933 I had spent 15 years in the operation of motion-picture 
theaters and in handling the distribution of motion pictures both in the 
southern territory and “for a period of 3 years as general manager in 
charge of distribution of Triangle motion pictures in the United 
States and Canada. 

1 have outlined my association in the motion- picture industry for the 
purpose of establishing my experience in the three branches of the in 
dustry known as production, distribution, and exhibition. 
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When I came to Hollywood in December 1938 I had had no experi- 
ence in the operation of a studio or the production of a motion picture. 
During the intervening years, in my capacity as chief executive of the 
Paramount studio, I have gained an intimate knowledge of the many 
problems involved in the production of motion pictures. 

When I first assumed my responsibilities in December 1938 there 
were being produced at the Paramount studio, approximately 44 mo- 
tion pictures a year at an overall cost of approximately $21 million, 
or an average negative cost of approximately $500,000. At this period, 
almost without exception, actors, directors, producers, and writers, 
were under term contract with the studio. Such contracts usually 
»rovided for a weekly salary on an annual basis of 40 out of 52 weeks. 

he personnel under contract was required to render their services as 
directed by the management of the studio, (1) in the case of a pro- 
ducer, to assume the responsibility of the production of a story which 
was assigned to him by the studio management; (2) in the case of a 
director, to direct a picture assigned to him by the studio manage- 
ment; (3) in the case of an actor, to perform any parts assigned to 
him by the studio management, not in conflict with his contract; and 
(4) in the case of a writer, to work on a story assigned to him by the 
studio management. Under such conditions pictures could be planned, 
if the talent roster of the studio was sufficient, and they could be 
made in any number, limited only by the physical facilities of the 
studio, and the financial ability of the studio to finance such pictures. 
Similar conditions existed at other studios in Hollywood. 

Back then, 15 years ago, the revenue of the Hollywood motion- 
picture industry was derived approximately 75 to 80 percent from 
the United States and Canadian markets and 20 to 25 percent from 
the foreign market. The Hollywood motion-picture industry was 
producing approximately 525 motion pictures annually. The over- 
all investment in the negative cost of this number of pictures was ap- 
proximately $250 million. However, of this number approximately 
100 pictures were produced at an average cost of $25,000 to $30,000 
each—known as quickies. The market for such pictures no longer 
exists and during the past 5 or 6 years the producers have ceased to 
make them. 

I might add there, where the market does exist, there is no possible 
chance today of producing any such pictures at anywhere near that 
negative cost. One of the problems is the much higher cost that these 
same pictures involve today, due to all the circumstances surround- 
ing the cost of producing pictures. 

With the declaration of war in December 1941 and continuing un- 
til peace was declared, many restrictions, necessitated by war condi- 
tions, were imposed on the production of motion pictures in Holly- 
wood. The production of a motion picture became more and more 
complicated. However, due to travel restrictions imposed on the 
public, the theater became a center of availability for entertainment 
for the average person, and these years, from an economic stand- 
point, were prosperous years for the motion-picture producing com- 
panies and the exhibitors, 

When war ended and the restrictions on travel were removed, people 
began to seek various outlets for relaxation and entertainment. In- 
flation had occurred. The dollar earnings of the individual were much 
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higher than prior to the war. They had more money to spend. Re- 
sorts flourished. Two weeks vacation with pay became more and 
more enjoyed by more and more people. Part of the money that 
had been spent to attend a motion-picture theater was diverted to 
other forms of entertainment and enjoyment. Fewer tickets were 
purchased to go to the theater. 

Beginning in 1948 or thereabouts the development of television 
began to spread very fast. This offered the patron of the motion- 
picture theater another form of entertainment which was competitive 
to the motion-picture theater. Through the years the quality of enter- 
tainment offered on television, in many instances, has greatly im- 
proved and such entertainment has become directly competitive with 
the average motion picture. To attend a theater the individual has 
to pay an admission price, whereas in the case of television his enter- 
tainment is free, and he can remain at home. It is my firm opinion 
that television has contributed substantially to the drop in ‘ 
attendance in the United States and Canada. 

During the war years and the years following, the necessity for 
revenue on the part of the Government imposed a very heavy tax 
burden on the normal income of the individual whose income was 
substantial. The tax on the income of a successful actor, director, 
writer, and producer, reached 91 to 92 percent on the dollar earned. 
There was little incentive for them to work on a straight salary basis. 

The motion-picture industry has been built upon the so-called star 
system. The public has been educated by the exhibitor as well as the 
producer and distributor to be attracted to the theater by the name 
of the star or personality appearing in the picture. With rare excep- 
tions today, no producer is willing to risk making an investment in 
a motion picture which can involve several million dollars, regardless 
of how good the story may be, without being able to engage not only 
1 top star, but in many instances 2 and 3. 

One of the fundamentals of any good motion picture is a good 
story, and a good script: but a good story and a good script rarely 
will be successful at the box office without the addition of top personal}- 
ties to play the parts involved. 

Certainly there was no secret among the stars, directors, writers, 
and producers as to the importance and the necessity of good stories, 
top personalities, good eaves, and good production in order that a 
picture would have reasonable assurance of success at the box office. 
At this time, the tendency began to develop on the part of these top 
personalities of forming independent units for the production of 
motion pictures. In some instances a director would join with a star 
and a writer. In other instances a producer and director would join 
and various forms of so-called independent units developed. 

It became almost impossible for studies to employ successful talent 
on an annual basis. In order to obtain their services, the studios 
had to make various types of deals. In most instances these deals 
required the studio to finance the entire cost of the picture and then, 
after working out the terms of distribution, the personalities involved 
in the so-called independent deal, share in the profits of the picture. 
This method of producing pictures has continued to expand. It is 
my opinion that in 1956 over 6624 percent of the high-quality motion 
pictures made in Hollywood will be on the basis of deals with inde- 


1eater 
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pendent groups such as outlined above. Under these conditions, it 
can be seen that the right of studio management to designate the 
services of a producer, director, writer, or actor ceases. 

These independent units most always reserve the right to approve 
the story, the script, the cast, and the cost of the picture to be pro- 
duced ; also the time at which their services will be available. This 
transition from the old order to the new is rapidly taking place in all 
studios. It now becomes impossible for a studio to plan any specified 
number of pictures annually. The control of this is in the hands of 
the independent units. 

The exhibitor raises the question, Why do you not develop new 
personalities, new faces? Let me answer this and say that every 
studio in Hollywood is struggling with this problem but except in 
rare cases receives little or no help from the exhibitor. Beginning 
with 1950, the studios have invested millions of dollars in negative 
cost, advertising, and other types of promotion in endeavoring to 
develop new faces and new personalities and also to introduce to the 
motion-picture theater patrons, through the motion picture, person- 
alities from stage, television, and possible stars that might have been 
developed by foreign producers. I am glad here to present a partial 
list of the personalities that fit into the above category: 

Marlon Brando, Yul Brynner, Jeanmaire, George Gobel, Shirley 
Maclaine, Brian Keith, Aldo Ray, Judy Holliday, Monty Clift, Steven 
Forrest, Russ Tamblyn, Pier Angeli, Cyd Charisse, Dolores Gray, 
Jarma Lewis, Irene Pappas, Richard Burton, Jeffrey Hunter, Cam- 
eron Mitchell, Michael Rennie, Joan Collins, Jeff Chandler, Ray 
Danton, Tom Hovey, George Nader, Cornell Borchers, Pat Crowley, 
Piper Laurie, Mamie Van Doren, Dennis Hopper, Paul Newman, 
Clint Walker, Rossana Podesta, Fess Parker, Carol Ohmart, Tom 
Tryon, Charlton Heston, Shirley Booth, John Derek, Jody Lawrence, 
Philip Carey, Jack Lemmon, Valerie French, Cleo Moore, Vic 
Damone, Jeff Richards, Rod Taylor, Leslie Caron, Anne Frances, 
Carol Haney, Lilliane Montevecchi, Debbie Reynolds, Tommy Ewell, 
Guy Madison, Johnny Ray, Robert Wagner, Rossano Brazzi, Tony 
Curtiz, John Forsythe, Audie Murphy, Julie Adams, Mara Cordey, 
Peggy Dow, Leigh Snowden, James Dean (now deceased), Tab 
Hunter, Jacques Sarnas, Carroll Baker, Natalie Wood, Oreste Kirkop, 
Tony Perkins, and many others that I could name, but the list would 
be longer than I think necessary. 

The effort to introduce and present new personalities and to develop 
them as potential stars will be continued by the studios even though, 
as stated above, past experience has shown that little help in this 
endeavor will be contributed by exhibitors. However, I cannot, as 
the representative of stockholders who have their money invested in 
Paramount, fail to take advantage of the opportunity of making deals 
for pictures that will most nearly insure the success of the picture— 
and that means acquiring a good story, top personalities, top directors, 
writers, and producers, even though the cost may run extremely high. 

Today there are a limited number of such personalities in Holly- 
wood, and every studio is eagerly seeking them for motion pictures. 
Because of this high competition, they are in a position to decide what 
motion pictures they will make and the terms under which they will 
make them. This has brought about a condition where top stars can 
command as much as one-half of the profits of a picture with the 
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studio taking all the risk in the form of the investment. Top pro- 
ducers can command not only substantial salaries for producing pic 
tures but substantial partic ipation in the profits, and the same is true 
of top directors and writers. 

The number of pictures pope in Hollywood had declined from 
the high of approximately 425, not inc luding the 100 so-called quickies, 
to approximately 300 in 1955. However, the cost of these 300 pic- 
tures, not taking into consideration the participation paid in the form 
of profits to the participating talent, exceeded $300 million, as com 
pared to the approximately $250 million cost of the 525 pictures. In 
short, the point I am making is that it costs the industry $50 million 
more to make 225 less pictures now as compared with 15 years ago, 

In 1955, Paramount commenced the production of 11 motion pic 
tures involving a cost of approximately $35 million, not including 
War ane Peace, which was produced in Italy at a cost of approxi- 
mately $5 million. In this $35-million figure approximately $12.2 
million is included as costs on The Ten Commandments. This Cee il 
B. DeMille picture was started in October 1954, and work continued 
throughout the entire year 1955. The picture will not be completed 
until July or August of 1956. 

I attach to this statement a financial statement showing the number 
of pictures produced by Paramount commencing in 1945 and contin 
uing through 1955. This gives the number of pictures produced and 
the total cost of such pictures and the average negative cost. 

(The statement is as follows:) 


Feature productions produced by Paramount or affiliated companies by years 


Number of Tot Average 
features negative cost per 
produced ost | picture 


Features produced during 1945 F $2, 438. 000 
Features produced during 1946 2 34, 785, 000 
Features produced during 1947___- , 755, 000 
Features pro luced during 1948 2 28, 210, 000 
Features produced during 1949 : 559, OOO 
Features produced during 1950 5, 595, 000 
Features produced during 1951 25 37, 119, 000 
Features produced during 1952 ‘ 074. 000 
Features produced during 1953 886, 000 
Features produced during 1954 17 33, 137, 000 
Features produced during 1955 234 446, 000 
Features produced during 1955 . 10 21, 946, 000 


1 Includes studio and location costs, also the guaranteed royalty payments made in New York (excludes 
royalty and outside producer’s participations in profits not covered by guarantees 

2 War and Peace, produced in Italy at a cost of approximately $5 million is not included in these figures 

3 Including The Ten Commandments. 

« Excluding The Ten Commandments. 


These figures will clearly indicate Paramount today is spending 
more money to produce a lesser number of pictures than it did to pro- 
duce the greater number of pictures in prior years. The public will 
no longer buy tickets at the theater, except to see the very highest 
form of entertainment, far superior to what they can see on televi ision 
free. For this type of entertainment they will pay an admission price. 
For anything less, they will not. 

From 1939 up until the present time, the salary of workers in craft 
unions has increased substantially over 100 percent and in some in- 
stances the increase has been as high as 150 percent. Commencing in 
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February 1956, the studios were forced to adopt a 5-day work week. 
How much this has added to negative cost has not yet been deter- 
mined ; but it is estimated by those of us who have studied the problem 
that this can add as high as 15 percent to the negative cost. In the 
making of a motion picture, the executive in charge of a studio must 
deal with 42 separate local unions, guilds, and crafts—I want to em- 
phasize that the executive in charge of a studio must deal with 42 
separate local unions, guilds, and crafts—each one with a separate 
jurisdiction, causing a complex situation beyond the ability of the 
average person to understand. 

In my capacity as the chief executive in charge of the operations of 
the Paramount studio, I am required to make a decision 15 to 18 times 
a year as to whether we should risk stockholders’ money to the 
extent of from $1,500,000 to $4 million to produce a motion picture. 
In the case of The Ten Commandments, this involved $12,500,000. 

In some instances only an idea is presented; in others a book; and 
in others a stage play. Regardless of the experience one might have 
had, a tremendous responsibility is placed on an individual charged 
with making these decisions. It is a far different problem from what 
it was in the early days when you made such decision relating to possi- 
bly 40 to 44 pictures annually, rather than 16 or 18, but the investment 
then ranged from $160,000 to a top of $750,000 on each picture. Under 
the present conditions outlined above, any studio executive is obli- 
gated to exert every effort in his power to acquire and purchase all of 
the ingredients that will hopefully make the investment a safe one 
for the stockholders. 

The mere right to make a motion picture from an outstanding suc- 
cessful stage play on Broadway, will command as high as $1 million. 
The same right for a successful book will command as high as $350,000. 

I have never yet had any exhibitor express to me his sympathy for 
Paramount having invested large sums of money in an unsuccessful 
boxoffice picture. I might cite as an example a picture we recently 
released, titled “The Girl Rush.” The cost of this picture was $2.250,- 
000 and in addition there must be added the cost of prints, distribution, 
and advertising. The film rent paid by the exhibitor in the American 
and Canadian market will not exceed $800,000. If Paramount made 
many such pictures it would not long be in business. The public did not 
like the picture, therefore they did not go to see it. When the decision 
was made to produce The Girl Rush, every effort was made to make it a 
successful picture, but with all this and the talent and the money 
involved, it was a failure. This happens to the producer of motion 
pictures more than once—but it never happens that the exhibitor will 
take any of his profits and allocate them to such a picture because 
the producer happens to be in trouble. 

Today between 42 percent and 45 percent of the income from the 
distribution of motion pictures is derived from countries other than 
the United States and Canada. If it were not for this foreign income 
every motion-picture producing company in Hollywood would be out 
of business in a short while. During the year 1950, Paramount 
released 20 motion pictures. Fourteen of these pictures failed to recoup 
their negative cost in the United States and Canada. In 1951 Para- 
mount released 26 motion pictures of which 19 failed to recoup their 
negative cost in the United States and Canada. In 1953 Paramount 
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released 24 pictures of which 18 failed to recoup their negative cost in 
the United States and Canada. I am not giving the figures for 1954 
and 1955 for the reason that pictures released during this period are 
still playing and I do not have final figures of income. However, there 
is no reason to believe the pattern is any different. I do not have the 
figures from other studios but having a general knowledge of their 
problems as well as Paramount’s I do know this situation is not far 
out of line for the entire industry. 

It has been said by Mr. Abram Myers that one of the problems 
today in Hollywood is that we aim our search for material to fit the 
international market rather than the domestic market. I have here- 
tofore stated if the Hollywood producers of motion pictures had to 
depend upon revenue from the United States and Canadian markets, 
neither Paramount nor other companies could possibly remain in busi- 
ness. Paramount and all of the other companies must produce motion 
pictures which will have universal appeal and which will be suitable 
for the foreign market as well as the domestic market, in order to 
recoup their costs and hopefully realize a return on their investments. 
Thus, the American motion picture is international and will so remain 
and for this reason the American exhibitor will continue to exhibit in 
his theater the very best motion-picture entertainment. People who 
enjoy good entertainment are not confined to any single country. The 
motion picture speaks a universal language. 

The production of a motion picture is not conducted on the conveyor 
belt system where a model of the article to be produced is first made 
and thereafter the product following is exactly the same as the model. 
A motion picture, in every instance, is a separate and distinct under- 
taking. The finished product is made up of human beings. To 
assemble them and select them so they best fit the parts for which they 
are chosen, is always subject to human error. (Good pictures will 
always be made by Hollywood and at times, with the same effort and 
intentions a bad boxoffice picture will be made. 

I might add here that in 1953, 1954, 1955, and 1956 Paramount spent 
over $3 million in developing VistaVision, in an endeavor to improve 
the technical and photographic quality of pictures being produced at 
the Paramount studio. Paramount was not alone in its efforts to do 
this. Twentieth Century-Fox has spent large sums of money to 
the same end in developing Cinemascope, and Metro, Warners, and 
other companies have made similar expenditures for the same purpose, 
with the result that motion pictures being presented on the theater 
screens of the world today, are being presented in a much more 
dramatic way than they were in prior years. The makers of motion 

ictures will continue to do the best. job they know how and it is their 
er that their efforts will continue to be successful to the end that 
the American motion picture will continue to be accepted by all peoples 
of the world as the very finest in quality and entertainment values. 

In conclusion I wish to state that Paramount is as anxious as the 
exhibitors to make as many pictures as possible, provided the pictures 
are of a caliber that the public will buy. However, we are not inter- 
ested in making pictures solely for the sake of making numbers. 
Paramount is making fewer pictures because it believes that it can 
make greater pictures if it makes fewer pictures under the existing 
conditions. When the conditions in the industry are such that Para- 
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mount can make a greater number of pictures, pictures that the public 
will buy, we will certainly be happy to make them. 

And I might say that in this year of 1956, it is our hope that we will 
start in production as many as 21 pictures, as against 10 or 11 in 1955. 

Since I came to this meeting, flying in from Hollywood yesterday, 
I have just been notified by one of our top stars that he refuses and 
will not make the picture assigned to him in the fall of the year. 

Senator Humpnrey (presiding). What is that? I did not get 
that last part, Mr. Freeman. 

Mr. Freeman. I say, since I left Hollywood and arrived here, I have 
just been notified by one of the top stars under contract to Paramount 
that he will not make the picture that is assigned to him, to start in 
the fall of the year. So the 19 or 20 number may become 18 or 19. 
Something may happen to someone else. I can’t tell. We are always 
faced with the human element, the human failing. 

I might say that the great Metro organization, in a desire to make 
a picture with authentic backgrounds, something that would be better 
than making it at a studio, sent a big crew of men, actors, top talent, 
to Japan. ‘The picture is Tea House of the August Moon. They have 
been over there for nearly 3 months. During the period they have 
been there, there have been 3 or 4 days that they could actually shoot 
the picture. The rest of the time the cost has been daily imposed on 
the picture. The rainy season is now started. So the crew is coming 
back to Hollywood, and they will have to start the whole job over 
and make the picture in Holly wood. 

We face that all the time. 

Senator Humpnrey. What was your difficulty in Japan? 

Mr. Freeman. Rain. 

Senator Humernrey. Rain? 

Mr. Freeman. Yes. You cannot shoot a motion picture in Min- 
nesota or in Georgia or California when it is raining. 

Senator Humpnrey. I have seen some pictures where it was raining. 

Mr. Freeman. Maybe you have seen on the screen what looked 
like rain. 

Or course, one of the prominent actors in the picture died, too. So 
they have to start that over again, whatever scenes they may have shot 
with him. 

We sent a crew to Ceylon to make a picture. The crew spent 4 
weeks there. The young lady, Vivien Leigh, having shot all of the 
scenes with her, we came back to Hollywood, and she was stricken 
and remained ill for 21 days. The entire crew was paid for that 
period of time, to the extent of hundreds of thousands of dollars. 
At the end of the time, she could not carry through. We had to start 
over again and throw, away not only the work that had been done 
there, but to start with a new girl, Elizabeth Taylor, to play the part. 
On the cutting floor, wasted, there was $700 000. 

You might say, “Do you carry insurance?” 

Yes, we carry insurance against things of that kind. But there 
is no possible way to carry enough insurance to ever recoup your 
entire cost. You get part of it back. Today, with the problems of 
illness and other ‘things, it is getting harder and harder for the 
companies to get insurance. Wet may not be able to. 

T will make one statement that I will add, and maybe it will not 
be liked. I heard the figure of $11 million loss as set up by the ex- 
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hibitors. I have no right to question that figure; I am not questioning 
it. I do not know how it was arrived at 

Senator Humpurey. It was arrived at from the income-tax state 
ments. 

Mr. Freeman. I say, I did not know how. 

But I am going to take the figure, and I want to tell you, Senator, 
that from the information I have at the studio, the last 7,000 accounts 
playing Paramount pictures will not average $25.a booking. If you 
saultinliad 7,000 by $25, I think you would have $155,000. If you 
multiplied that by 300 pictures that are released by all the companies, 
I think you would have about $4,500,000 or $5 million. 

So if you gave those accounts the pictures free in that area, they 
would still be losing money, and we are still selling those pictures 
at an average of $25. That includes print; that includes service; 
that includes everything that goes with it. 

I do not say that every exhibitor falls into that category in this 
figure of $11 million that has been estimated as their losses. And, 
of course, you know there are many items that are allowed by the 
income-tax department which become items of depreciation, writeoffs, 
and various things that are a recoupment of the investment of the 
exhibitors that may be helpful in building up their assets for the 
future. 

But I would like to have a chance—I would like to see the books 
of these exhibitors that have lost all this money, based upon a Price 
Waterhouse audit. I have recently had to make some deals for a 
picture based on expenses, and I heard that the expenses had gone 
down, but in each and every instance of this theater that I am dealing 
with, his expenses have gone up when he started dealing with this 
particular picture, and that is The Ten Commandments. So I will 
say that you have to go deep into all the facts, as to the producers, 
who have many sources of income. Paramount has income from 
several sources other than motion picture production. I happen 
to know that Metro in these years that we mention had income from 
theater operations through a large number of theaters. Paramount 
had substantial income from an operation of 51 percent interest in 
a group of theaters in Canada, I think about 425. Many companies 
have music companies that contribute to their earnings. There are 
various sources that are brought into the producing companies’ earn- 
ings that are not reflected in the income from motion pictures. 

I will say one thing. There is no restriction except that imposed by 
the consent decrees on any individual coming to Hollywood and mak 
ing motion pictures. We welcome new talent: we welcome new 
money. We have no quarrel with any exhibitor, I say, who decides 
that he would like to become a producer and would like to get on 
that rich side where all of the money flows, “come out to Hollywood. 
Hire some of the stars. Make some pictures. Let somebody else run 
that theater.” Life would be wonderful for the exhibitor, he may 
think. Let him try it. 

Senator Humpnrey. Mr. Freeman, that is a very generous invita- 
tion. Ido not know whether anybody will accept it right offliand. 

Mr. Freeman. I think they ought to. I think it is their right. 
These men who have knocked the producers, who have condemned thie 
distributors, who have called them every name possible to be called 
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under the language of free enterprise, I think that they should come 
themselves and get rid of that side of the business that is so completely 
unfair to them and get on the side where all of the ease and the glamour 
and the money is. -And that seems to be, in their opinion, in Holly- 
wood. I will rent them space in the Paramount studio. We will get 
space for them other places. We will even turn over to them some of 
our producers and directors at the prices we are paying for them. 
{ Laughter. | 

Senator Humpurey. You mentioned, Mr. Freeman, about the sale 
of film overseas in the foreign market. , 

Mr. Freeman. Yes, sir. 

Senator Humrurey. Of the total number of pictures that you make, 
what percentage of them is designed expressly for and solely for the 
foreign market ? 

Mr. Freeman. Insofar as Paramount is concerned, except where 
they possibly make deals to distribute a foreign picture, none. 

Senator Humpnrey. In other words, they are interchangeable: they 
can be used in the domestic American market or the foreign market ? 

Mr. Freeman. We have always designed our pictures primarily 
and essentially for the American market, and the record of all pro- 
ducers will, I think, show that. We recently made a picture—you 
may have seen it—called Strategic Air Command, made bor the SAC. 
You could not call that a foreign picture, I don’t think. It was made 
under the direction of General LeMay. 

We have made a picture called Country Girl. That is taken from 
a stage play in New York. It certainly had nothing to do with for- 
eign lands. We made a picture called Sabrina, but these were suc- 
cessful pictures in foreign exhibition. 

We made a picture called Roman Holiday, made in Rome. From 
the very title itself, it was a Roman story. It was more successful 
foreign than it was domestic, but it was made with the idea that it 
would be a successful picture in America, and it was. But it did have 
the foreign background of Rome, and that added to its foreign value, 
I think. 

War and Peace has been made in Rome. I do not think that you 
would call War and Peace aimed at the foreign market. I think it is 
a subject that is international. 

We made a picture called Loves of Omar Khayyam. Well, I don’t 
think he belongs simply to foreigners. 

I am getting a good chance to boost Paramount pictures as I go 
along here. 

I do not know so much about Metro and Fox and all but I am sure 
that they have done the same. There may be now and then, for a 
specific purpose, a picture that might be made that has more direct 
appeal foreign than it would American, but that would be such a small 
percentage, you would not even consider it. Now if you asked me, if 
we tried to take into consideration the overall world market, inter- 
national and everything else, I will say this, If in making an Ameri- 
can story we could insert some incident that might take place in Paris, 
we would be glad to do it, because it would add flavor for the foreign 
market. 

We do a lot of this for what, we hope, is friendly propaganda, for 
our country in foreign markets. We made a picture called Bridges 
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of Toki-Ri. We put in an example of a friendliness between a Japa- 
nese family and an American family. 

Senator Humrurey. Now, Mr. Freeman, you are getting into an 
area that I am interested in from another point of view. 

Mr. Freeman. Why? 

Senator Humrurey. Does the movie industry have a regular con- 
sultative program with the State Department or our Information 
Services? Is there a committee of the movie industry that works 
together with our USLA, the United States Information Agency, on 
film production ¢ 

Mr. Freeman. You say a committee / 

Senator Humpurey. Yes. 

Mr. Freeman. No, not a committee, but wherever we have a problem 
that might affect what we are doing in some foreign countries, gen- 
erally—I don’t say every meneny does; I don’t say every individual, 
because we have made some very bad pictures, Senator, some pictures 
that should never have been made for the foreign market—I don't 
want any idea here that I am saying that they have all been right 
but we try to find out whether the sabject matter that we are handling 
would be an offensive matter in the area where our Government is hav- 
ing problems, and, if so, not to do it. We try, where we can, to inject 
things that will be an expression of friendliness in relation to that 
country and those people. Wedothat as Americans. We do not do it 
under the demand or under the control of anybody in the Government. 

If we need their help, they give it to us gladly, and we certainly try 
at all times to carry out our share in that field and we will continue 
to do so. 

We are going to make mistakes, and there are going to be those of 
us who are not going to respond to suggestions. There will be those 
of us who will make pictures that should never be madé and sent 
abroad. 

Senator Humrpurey. Recently, as you know, one of our most dis- 
tinguished visitors in the Nation’s Capital was President Sukarno. 

Mr. Freeman. Yes. He will be in Hollywood at the end of next 
week. 

Senator Humpnrey. He made a very good impression here in the 
Capital and also, I gather, was rather favorably impressed with what 
he saw. He is looking forward to his trip around the United States 
and we are looking forward to the success of that. 

He said that his impressions of the United States were gained by 
recent visitors that he had met from the United States and by the 
movies. 

Mr. Freeman. By the what? 

Senator Humpurey. By the movies, motion pictures. 

Now, I think it is fair to say that many people in other lands get 
their first glimpse of America through the motion pictures. 

Mr. Freeman. That is correct, sir. 

Senator Humpurey. My question, therefore, was not one to indicate 
that there had been any disservice on the part of the motion-picture 
industry ; but what I was interested in, was whether or not you knew 
of any advisory council or committee of the motion-picture industry 
working with our State Department or its subdivision, the informa- 
tion program, on techniques for our own Government programs, to 
improve them in the field of communication, or, on the opposite side 
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of the coin, advice and counsel from the Government agency with our 
movie industry just to make sure that there was no material that would 
be particularly offensive to anyone. 

I hope I make myself clear. What I am getting at is that in many 
industries, for example, the advertising counsel will meet with agents 
of our Government, officers of our Government, on a particular pro- 
rram. Wecall upon universities for advice and counsel upon research. 
Ve call upon many areas of American industry to advise and consult 
with the Government. 

I am asking, simply, Do you know of any such group in the movie 
industry that advises and consults with the Government ? 

Mr. Freeman. Not in the nature of discussions or of contents of 
motion pictures, I do not. In the nature of relationships to the prob- 
lems existing, we have our representatives here in Washington that 
meet where those problems come up. In making stories or pictures 
where we have to have the assistance or help, submitted for study or 
approval or suggestions, all of our scripts relating to Government, 
have to be read, and in many instances, the Army, the Navy, every 
word in the script, every part of it, not only the subject matter, but 
it, itself, is gone over and if there is anything wrong there, it is taken 
out or it is not made, or we do not get their assistance. Naturally, we 
work along their lines to get it. 

But the great problem there, Senator, is that I must tell you that 
in the makeup of the Hollywood motion-picture industry, you must 
think of at least 175 producers; you must think of 750 writers; you 
must think of 300 directors, of all classes, I mean, from the bottom on 
up to the top. You could take 4,000 actors but, nevertheless in the 
4,000 you limit yourself to the stars, and you get very few. 

Now, fortunately, for the American motion-picture industry, I think 
every single one of those people thinks differently. I do not believe 
any two of them have the same ideas about the contents of a picture. 
And that is the reason you get the good and the bad. 

Now, to coordinate them and try to put any group over them to 
influence their thinking would just not work. So, we try to bring into 
the minds of the guilds, the writers, directors, actors, and those pro- 
ducers responsible for the creation of this picture, the problems that 
exist—what faces us. 

There is a great problem. We have been accused of excessive bru- 
tality in pictures that the foreign people do not like, you understand. 
We have been accused of overdoing sex in pictures, which some foreign 
viewers may not like. 

I think the backbone of the motion-picture industry was the old 
western. Well, the western boys did not handle each other very gently. 
The foreign people do not like so much shooting, they do not like so 
much of the gunplay. 

I appeared before Senator Kefauver’s committee on the subject of 
brutality in pictures. I will divert here for a minute. I wanted to ask 
him whether he thought that in the story of Sam Houston at the 
Alamo—TI have the story ready to make, but I don’t want to because I 
am afraid it is brutal—there should be shown the actual facts as they 
took place historically. You remember the story, I am sure. Sam 
Houston and Jim Bowie, with a bowie knife between his teeth stood 
there and as each Mexican charged Jim Bowie would cut down another 
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one until finally his two arms were broken, and they stabbed him with 
six bayonets through his chest, and thus died Jim Bowie. But not 
old Sam Houston—he stayed there with his trusty rifle, swinging it 
at the Mexicans and bashing their heads in until finally 
him, they shot him. 

I wanted to ask Senator Kefauver whether we should say, “Now, 
look, boys, let us show this true story,” or “Do we want 
promise ?” 

I think if you showed the true story it would be pretty brutal 
and we run up against that. We can’t help it. We are a creative art. 
And you cannot, as I said, make it according to a model pattern. 
Everything is different. 

Senator Humpurey. I was not suggesting that, and I would not 
want to, in any way, subdue the creativeness of the artists. 

Mr. Freeman. We get occasional criticism, Senator, from our 
ambassadors, from people in the State Department, abroad, about just 
what I said, that the pictures are too brutal, that they do not like 
them that way; that there is too much sex. They do not like so much 
sex in pictures. We overdo it, they say. 

But all over the world they go to see them. The theater patrons 
go to see American pictures. I think we make some pictures that we 
should not, as far as the foreign situation is concerned. 

Senator Humpnrey. I am afraid I have to lay off this. This is an 
area, by the way, in which I am dee ‘ly interested as a member of the 
Committee on Foreign Relations, in our means of communication 
and the cultural and information programs that the Government is 
responsible for, as well as the coordination with private industry. 

I shall not say any more about it, except that I have been somewhat 
concerned over the failure of the continuing consultative and advisory 
group so as to obviate some of these problems to which you now 
refer. But it would have to be done on a strictly voluntary basis 
and not on the basis of censorship or compulsion. But I just thought 
it might be something worthwhile, not relating to the subject matter of 
this hearing. But since you are here, and you have come a long way, 
I did not want to miss the opportunity of asking the question. 

Mr. Freeman. I do not completely org with your thinking 
there, but I think there is maybe a feeling, as I say, that maybe they 
don’t want to feel that there is a body in Gover nment that is trying 
to influence the contents of pictures, because that, within itself, would 
damage the picture abroad. It would then become propaganda, and 
you need to worry about it the minute you put out a propaganda pic 
ture. Nine times out of ten you can just write it off as just a failure 
completely. 

Senator Humenrey. Surely. 

Mr. Freeman. You have got to be very careful, I will tell you. The 
things you do in pictures that have more value are done in a way that 
is not too apparent. 

There was a picture that we once made called Wake Island. It goes 
back a long time, the story of the Japanese when they were capturing 
the island. There was an old hard-boiled sergeant, I think he was. 
The boys were young boys. They knew this sergeant was an atheist. 
The boys were in a foxhole and some of them thought it was their last 
foxhole. One of the boys wanted to pray, but he didn’t know what 
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to do, and this tough old sergeant knew it, and he looked at him and 
he said, “Son, remember there are no atheists in foxholes.” 

That went the world over. That one expression had that value, you 
understand. But if you had tried to put it out as a line of intentional 
propaganda, it would not have had it. 

Now, I am using that only to show you that we do watch those 
things and try to. 

Senator Humpurey. Now may I ask this question in reference to 
just pictures for foreign consumption or foreign distribution: Would 
you say, Mr. Freeman, that the pictures that you make for the domestic 
market result in the major profit to your industry, or would it be the 
pictures for the foreign market ¢ 

Mr. Freeman. I do not understand your question. 

Senator Humpurey. Do you make more money on pictures shown 
in the United States or more money on the ones shown abroad ? 

Mr. Freeman. I naturally aad have to say that when I said 42 
percent of our income came from foreign, that means more of the 
income comes from the United States and Canada, so I would have to 
answer your question that way. It all has to be brought back to apply 
against the negative cost. The greater proportion of receipts comes 
from the American and Canadian market, except in certain instances. 
Roman Holiday did $5 million foreign and $3 million in the United 
States and Canada. Sabrina 

Seantor Humpurey. I was led to believe that there had been some 
drop in the net income from domestic pictures that were for domestic 
distribution. Is that true? 

Mr. Freeman. There has been some drop ? 

Senator Humpurey. Yes; that the net income to producers from 
pictures shown in the United States had dropped considerably. 

Mr. Freeman. Substantially. There are exceptions that I have 
tried to state. 

Senator Humpnurey. Yes. 

Mr. Freeman. There are pictures that are doing more today than 
they have ever done. 

Senator Humpurey. Would you say that one of the reasons that 
pictures do better abroad is because of the fewer television sets abroad ? 

Mr. Freeman. I think one of the reasons that the pictures do what 
they do abroad, is that people abroad have never had all the fields of 
relaxation and places to spend their money. The picture is newer 
to them than it is here. 

Television has not come into such broad public use in many areas 
abroad. We are beginning to feel the effects of it in England right 
now. 

I think that another factor is that economic conditions in certain 
countries abroad has improved, particularly in Japan and Germany, 
where we are doing a good business now. Italy has improved. So all 
of that is giving a little more spending power to these people and I 
again say, that they do not have the many areas to spend their money 
for entertainment that the American citizen has. 

Senator Humpurey. Senator Schoeppel ? 

Senator Scnorrret. No questions. Thank you. 

Senator Humpurey. I want to thank you very much, Mr. Freeman. 

Mr. Freeman. Thank you very much, sir. 

Senator Humpnurry. Mr. Reagan. 
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STATEMENT OF CHARLES M. REAGAN, GENERAL SALES MANAGER 
AND A VICE PRESIDENT OF LOEW'S, INC. 


Mr. Reacan. Mr. Chairman and gentlemen, I am Charles M. Rea- 
gan, general sales manager and a vice president of Loew’s, Inc. I 
appreciate very much the opportunity to appear before this committee. 

As you know, Loew’s is the producer and distributor of motion pic- 
tures known in the trade and to the public as Metro-Goldwyn-Mayer 
pictures. 

As Mr. Schimel told you, I was a member of the joint committee 
on arbitration which undertook what was believed to be the mandate 
of this committee in 1953. I devoted, in good faith, many, many hours 
in an effort to arrive at a workable arbitration system. I shall not 
take the time to repeat those efforts or to comment on the conduct of 
TOA in withdrawing its approval of the arbitration draft.* I would, 
however, like to assure the committee that the recital by Mr. Schimel 
of the story of arbitration since the 1953 hearings is a modest and fair 
account of the facts. The abrupt reversal of position by TOA after 
its agreement to the arbitration system which was painstakingly 
worked out came as a complete shock to me. For reasons which were 
perfectly apparent to the committee in 1953, and must be equally 
apparent today, Loew’s is steadfastly and completely opposed to any 
arbitration system which would include the arbitration of film rentals. 

I have been employed in the motion-picture industry some 36 years. 
I joined Loew’s in 1949 as a sales executive and in 1952 I became its 
general sales manager. 

As general sales manager I am responsible for the distribution in 
the United States and Canada of all of the motion pictures produced 
by Loew’s and those which we distribute for independent producers. 
My duties include the setting of a sales policy for each of these pic- 
tures relating to film rentals and manner of distribution. I also super- 
vise our sales personnel, including 6 divisional sales managers ad 
branch managers who have charge of our exchange offices in the 
principal cities of this country. 

I am sure this committee is interested in knowing who owns Loew’s, 
Inc. As of January 15, 1956, 27,952 stockholders owned the 5,142,615 
shares of outstanding stock of Loew’s, Inc.; 22,856 persons, or 81 
percent of our stockholders, held from 1 to 100 shares; 96 percent 
owned between 1 and 300 shares. The largest individual stockholders 
of our company owned two-tenths of 1 percent of the outstanding 
stock. The investment house holding the largest block of stock as 
mominee for-a great number of investors—Merrill, Lynch, Pierce, Fen- 
ner & Beane—held only 172,419 shares of the total outstanding stock, 
or about 3 percent. 

Senator Humpnrey. How much of that is voting stock ? 

Mr. Reacan. [beg your pardon ? 

Senator Humpnurey. How much of your total stock is voting stock ? 

Mr. Reaaan. Allofit. All of 5,142,000-odd shares. 

Senator Humpnrey. Do you have one vote per share ? 

Mr. Reagan. Yes, sir. 

Senator Humpnurey. You have no class A and class B stock, or 
voting and nonvoting stock ? 

Mr. Reacan. No; we do not. 
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It is clear, therefore, that the majority of the persons who own an 
interest in Loew’s are investors who are perhaps even smaller busi- 
nessmen, so to speak, than the circuit operators who appeared in 
person before your committee. 

Voluminous testimony was offered by various exhibitors last Mareh 
containing certain specific charges, as well as charges quite general 
in nature. The general charges made against the motion-picture pro- 
ducers and distributors, including Loew’s, were as follows: Product 
shortage, forced buying, excessive rental terms, and so-called pre- 
releasing of pictures. ‘The exhibitors sought to paint a picture of 
complete disregard for the exhibitors’ problems and const: antly increas- 
ing prosperity of the distributors, including Loew's. 

To substantiate these general charges specific complaints relating 
to a limited number of local situations were made in some 50 affidavits 
of exhibitors ! which were filed with this committee. In the light of 
the serious nature and nationwide scope of the charges against dis- 
tribution, it is readily apparent that, apart from a consideration of 
their lack of substance, a mere 50 complaints when there are thou- 
sands of exhibitors throughout the country does not approach a sem- 
blance of proof or substantiation of the broad and basic charges made. 
When, however, as we shall see, even the trifling token of proof con- 
tained in these affidavits is shown to be wholly unsupported in fact, 
the entire case presented by exhibition collapses. 

We have made a detailed analysis of these situations to determine 
whether any of the charges are justified by the facts so far as they 
relate to Loew’s, and our investigation shows beyond any doubt that 
the charges are baseless and can only serve to mislead this committee. 
I am filing affidavits of our branch managers, who have personal 
knowledge « of the facts, which will prove that there is no merit what- 
ever to the charges contained in the various affidavits of the exhibitors 
(annex A).? 

Before discussing these general charges I would like to advise the 
committee that we maintain 32 branch offices throughout the country 
and a large sales force which has day-to-day dealings with thousands 
of exhibitors who were not represented at these hearings. Our sales 
organization receives the reactions of many exhibitors which are a 
better barometer of the relationship between Loew’s and its customers 
than was expressed by the few exhibitors who appeared at the hearings 
in March. Based solely upon unsolicited written statements of many 
of our customers we feel strongly that any expressions of dissatisfac- 
tion and charges of unfair dealings by Loew's as portrayed at these 
hearings are not representative of the feelings of the large body of 
exhibitors throughout the country. 

Senator Humpnrey. I merely ask this question to get your observa- 
tion. How do you regard the action of the convention of Allied in 
support of their resolutions relating to these charges ? 

Mr. Reagan. I am not sure about this, Senator, but I believe that 
the membership of Allied does not vote upon the resolutions and I 
think it is done by their executive committee. However, I am not 
certain that that is so; my belief is premised on something I read or 
heard somewhere. 


Voices. No. 
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MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 363 


Senator Humpnrey. It was my understanding—and I am just try- 
ing to recollect—it is my understanding that the complaints which 
Allied made, the allegations made, were embodied in resolutions 
which were adopted by their convention. 

One of our staff members attended a convention held at Cleveland 
by Allied and it is my recollection that these charges were resolved, 
or were stated, in the form of a resolution by the convention. And 
that is why, even though you mention only 50 affidavits, the member- 
ship apparently did take cognizance of these particular alleged abuses 
a voted on them in convention. 

Mr. Reagan. That is possible. I am not sure that my statement 
was correct. But perhaps if I go on, I may give you some further 
enlightenment on this. 

Senator Humpurey. Go ahead. 

Mr. Reagan. I could devote hours to reading scores of unsolicited 
letters we receive expressing deep satisfaction and gratitude for the 
manner in which Loew’s has dealt with its customers. Instead, I am 
submitting photostatic copies of a number of these letters which speak 
more eloquently than I could about our understanding of the problems 
of our customers, both large and small, which are marked “Annex 
A-1.” * 

It is well known to exhibitors throughout the country and particu 
larly to the small independents that Loew’s has for many years main- 
tained an open-door policy. Over the years our door has remained 
open to any exhibitor who wishes to present any grievance or complaint. 
He has at all times received our wholehearted cooperation. Illustra 
tive of this is our policy with respect to adjustments of film rental. 
After a reasonable film rental has been agreed upon and after the 
picture has been exhibited, we have reduced film rentals when the 
performance of a picture has for unforeseen reasons not come up to 
expectations. Our branch managers throughout the country have 
authority to grant film-rental adjustments. The amount of these 
adjustments in the year 1953 totaled $1,125,604; in 1954, $1,634,191; 
and in 1955, $2,038,412. 

So far as we know there is no parallel to this in any other industry. 
I might mention, too, this is a one-way street. If a picture does 
unusually well at the box office so that higher terms would have been 
warranted in the licensing of the picture, the exhibitor does not vol- 
unteer any increase in terms. Certainly, there can be no better dem- 
onstration of our cooperation with our many exhibitor customers. 

For 20 years we have maintained at substantial expense a customer 
relations department actively engaged in study of our exhibitors’ needs 
and in action designed to help them. Before World War IIL our 
company conducted outstanding business-building symposiums for 
exhibitors in many sections of the country. Following the Korean 
war, in the summer of 1954, we again recognized the exhibitors’ need 
of help in merchandising motion pictures to the public. We initiated 
a nationwide ticket-selling workshop project and invited exhibitors 
in each of 24 regions of the country to attend. To each 1-day meeting 
we brought successful exhibitors from other parts of the country to 
discuss their methods of selling tickets. In addition, we brought our 
own best advertising, exploitation, and publicity talent to let every 


* Retained in committee files. 
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exhibitor know how our company—and many other companies—help 
them, or can help them, merchandise each motion picture they exhibit. 

More than 8,000 exhibitors attended these meetings, most of which 
were arranged in connection with regional exhibitor organization 
conventions. Theaters in the largest cities and the smallest towns 
were represented. 

There was extremely favorable comment by exhibitors everywhere 
that they had attended a meeting which was constructive and helpful 
to their business. Commenting on the workshop at Indianapolis on 
November 16, 1954, Mr. Abram F. Myers, the general counsel of 
Allied who testified here, stated the following day: 

It seems after all that the solution to our problems may lie in selling more 
tickets. 

Mr. Trueman Rembusch, another witness who testified before this 
committee, was one of the many exhibitors who expressed his satisfac- 
tion, stating in his letter of November 19, 1954, which is marked 
“Annex B”:* 


In all the years I have attended exhibitor meetings never have I received 


so much good, practical information as I received last Tuesday during the Work- 
shop. * * * 


(The Workshop is) * * * creating dividends of exhibitor goodwill for your 
company where it shows, that has not been equaled any time by any effort 
to improve distributor-exhibitor relations. 


It is against this background of the relationship which we main- 
tain with our exhibitor customers throughout the country that we 


should like to present to you Loew’s side of the story relating to the 
various complaints made by the exhibitor witnesses. 


LOEW'S INCOME 


So far as Loew’s is concerned our published statements show that 
we have been seriously affected by the decline in business in recent 
years. The exhibitors appearing before your committee have voiced 
complaints about their income but, significantly, have shown none of 
their financial statements. The charge that Loew’s has prospered 
at the expense of the exhibitor is absolutely without foundation. Mr. 
Myers, general counsel of Allied, testified (see p. 16) : 

Loew’s net jumped from $4,380,000 in 1953 to $6,577,000 in 1954 or 50 percent 
And its figures for the first three quarters of 1955 show that it is still doing all 
right. 

This ‘statement is misleading for two reasons: First, the quoted 
figures are composite figures showing the profit from all branches 
of Loew’s business both foreign and domestic, and not alone from 
Loew’s production and distribution activities in this country; second, 
the witness did not reveal that even taking the composite figures the 
1955 net was $1,265,000 less than the 1954 net, representing a 19.2- 
percent decline and, it is no secret, that our first half net for 1956 
is even lower than the 1955 net for the same period. 

In 1953 our domestic income from distribution dropped to $60,- 
717,000 from $68,108,000 in 1952 or a $7,200,000 decrease. Although 
in 1954 there was a slight increase from this 1953 low, the figure in 
1955 was $57,432,000, representing a $6 million decrease from 1954 


4See appendix XI, p. 660. 
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and $3,285,000 less than the previous low of 1953. (Loew's annual 
statements for the last 5 years are submitted herewith as annex C.*) 

Senator Humpnrey. All of these bits of evidence or exhibits will be 
carefully considered, I assure you. 

Mr. Reagan. Yes, sir. 

The weakness of the exhibitor’s charge that Loew’s is reaping 
large profits at the expense of the exhibitor becomes even more 
apparent when one considers the relatively small return we have been 
earning in relation to our total sales. Our records indicate that based 
upon our domestic production and distribution income, that is, income 
from the licensing of our pictures to theaters in the United States and 
Canada as against negative production costs, prints and advertising, 
without figuring any overhead expenses of distribution, we have had 
losses from 1947 to date. With the inclusion of foreign income, our 
business for the year 1955 showed a profit, before taxes, of $2 866,000 on 
gross rentals of $103,688,800 or a return of 214 percent. We submit 
that a return of this size, 214 percent, even including the foreign in 
come, presents an earning ratio which is probably lower than any 
other major industry in this country and quite contrary to that pre- 
sented by the exhibitors at these hearings. 

Senator Humpurey. May I just interrupt here? Counsel for the 
committee calls my attention to the fact that in 1955, according to 
Moody’s Industrial Reports, you had a net income of $5,312,000 after 
taxes. 

Mr. Reacan. That included theater profits, profits from our record 
company, and profits from our music corporation. 


Senator Humpurey. So what you are reciting here is strictly from 
the film industry ? 
Mr. Reacan. That is correct. [Continuing :] 


THE CHARGE OF PRODUCT SHORTAGE 


Perhaps one of the most serious charges made is that we have 
brought about a shortage of product to force exhibitors to buy all our 
pictures and to pay higher film rentals. 

This charge implies, first, that the producer is in a position to 
make more pictures and, second, that if these pictures were made there 
would be a ready market for them. 

Taking the second point first, the plain truth is that exhibitors will 
buy only such pictures as they choose and will refuse to license those 
which for some reason or other they do not like. This becomes per- 
fectly apparent upon an examination of the varied number of book- 
ings which each picture received, annex D.° 

Senator Humpurey. Do you want that annex printed in the record ? 

Mr. Reagan. Yes, sir. 

Senator Humpnrey. You want them printed as you go along? 

Mr. Reacan. Yes. 

Senator Humprnrey. All right. 

Mr. Reagan. Taking the 1954-55 season as an example, the picture 
with the highest number of bookings was Betrayed, starring Clark 
Gable, with 15,448 bookings, and the picture with the lowest number 


5 Retained in committee files. 
® See appendix XII, p. 661. 
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of bookings (exclusive of reissues) was the King’s Thief, st: arring 
Ann Blythe and Edmund Pardom, with 5,909 bookings. It is inter- 
esting to note the range of bookings between the high and the low. 
Five pictures had bookings from 13,000 to 15,000. Ten pictures had 
bookings between 10,000 and 13,000. Nine pictures had bookings less 
than 10,000, and it is most significant that among these pictures are 
productions of the caliber of “Interrupted Melody, with Glenn Ford 
and Eleanor Parker; the Glass Slipper, with Leslie Caron; and 
Cobweb, with Richard Widmark, Lauren Bac all, and Charles Boyer, 
which more than half of the exhibitors across the country, apparently 
pleading for product, have seen fit to pass up. 

Senator Humpurey. Now, were the rentals on those particular 
releases within the economic range of your exhibitors? 

Mr. Reagan. Yes, sir; we believe that they were. 

Senator Humpurey. What would you say would be the rental on a 
picture such as Cobweb? 

Mr. Reacan. It would depend on the theater, of course, in which it 
was exhibited. 

Senator Tlumpenrey. All right. Let us take a smalltown theater, 
maybe with a seating capacity of between 500 and 700. 

Mr. Reacan. It could be a flat rental, de spending upon the grossing 
possibilities of the picture. The probabilities are that it would be. 
And I assure you, Senator, it was not the question of rentals in the case 
of these pictures. It was a question of whether they did not want to 
buy them because they did not think their box-office quality was of a 

caliber that they could make money. 

Senator Humpurey. For example, recognizing that you cannot gen- 
eralize in terms of an accurate statement, just offhand what would you 
think the rental would be on Cobweb ? 

Mr. Reagan. You would have to give me the specific theater and 
the situation. 

Senator Humpnrry. All right. I will give you a theater. Let me 
see here. We can go out here in Silver Spring or out here to the 
Hiser Bethesda or someplace like that, a small neighborhood theater. 

Mr. Reacan. It would either be a flat rental or, in my judgment, 25 
percent of the gross. 

Senator Humpurey. Do you have more that are on a percentage 
of the gross than flat rental? 

Mr. Reagan. No. In the largest majority of the situations, it is 
flat rental rather than percentage. 

Senator Humrurey. Do you use percentage of the gross on the pic- 
tures that seem to have bigger box office attraction ? 

Mr. Reacan. Genet rally that is true, yes, sir. 

Senator Humpurey. Would $50 be a rental for a picture like that? 

Mr. Reacan. It could be high or low, again depending upon the situ- 
ation. Iam sorry I cannot answer you more specifically. 

Senator Humpnrey. How do you price these things? That is what 
I am trying to get at. I mean, I know the price of spearmint chewing 
gum. 

Mr. Reagan. Based upon the business that the theater does, the 
gross that it takes in. 

Senator Humpurey. In other words, your distributor has to know 
the business pattern of each of the theaters that he is serving; is that 
correct ? 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—-1956 367 


Mr. Reacan. That is correct, yes. 

Senator Humpurey. So you have a variable rental on your pictures 
depending on the economic pattern, that is, the trade pattern, of the 
respective theaters ¢ 

Mr. Reacan. That is correct. The same picture that plays in the 
largest theater in Washington, that is that same print, and may earn 
a rental of $15,000, $20,000. 8 $25,000 or $30,000, may play in one of these 
small theaters served out of this exchange area for a rental of $12.50, 
depending upon the grossing possibilities of the particular theater 

Senator Humrnrey. It is a complex industry, I agree. ( Laughter. 

Mr. Reacan. News of any motion picture's box-office value is quickly 
communicated to all exhibitors following its earliest engagements, and 
if it does not measure up to their expectations, many refuse to license it. 

Now, what the complainants are really saying to us is: 

“Mr. Producer, you must make a greater number of pictures, regard- 
less of the cost to you. We will then license only the pictures we choose 
toexhibit. As tothe pictures we do not license, you can keep them and 
take your loss.” 

To understand the first point I referred to a few minutes ago; that is, 
that the exhibitors proceed on the premise that the producer is In a 
position to make a greater number of pictures, let us pause for a mo- 
ment to examine what we have had to contend with in the industry. 

Having increased its production and schedule each of the years 
since the close of World War II until the 1952-53 season, Loew’s then 
faced, along with the other producers, a combination of circumstances 
which was and continues to be, to say the least, a most difficult situation. 

Television was about that time making its full impact in many parts 
of the country. It is totally unhampered by admission taxes and many 
other costly requirements imposed upon theatrical exhibition. 

In addition, dispersal of urban populations and installment buying 
of all types of goods and the purchase of homes have contributed ‘sub- 
stantially, we believe, to decrease in theater patrons by changing the 
habit patterns of people everyw here. 

Recognizing all these factors, in planning our program from 1953 
to date, we re: alized that only outstanding entertainment might be ex- 
pected henceforth to succeed. It became apparent to the producers of 
motion pictures, including Loew’s that since the public could stay 
at home and see, without cost, ordinary movies, sporting events, and 
other types of entertainment, it was necessary to produce the most out- 
standing pictures to induce the patrons to leave their homes and pay 
admission prices at the theater box offices. 

It is common knowledge that because of high personal income taxes 
on earnings, stars, directors, producers, writers, et cetera—all neces- 
sary to the making of motion pictures—no longer want to work as 
employees, but demand profit-sharing contracts in return for their 
services. This situation can become acute when we are compelled to 
yield varying percentages of profit to the writer, the actor, and the 
producers on a particular picture. 

We find ourselves in a situation where we are taking the full risk of 
loss of investment, whereas the profit return is very greatly diminished 
by these various outside participations in profit if the picture turns 
out to be a success. 
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This new condition results not only in higher production costs, but 
limits freedom of action in planning future production because de- 
sired talent is no longer av ailable on call as in the past. 

The acute problem that Loew’s is up against is demonstrated by 
the rising cost of its pictures against the background of diminishing 
domestic film rentals. The pictures which it released in the 1952-53 
season represented a negative cost, exclusive of prints and advertising, 
of $1,307,000 per picture; in 1953-54, $1,566,000 per picture, and 
finally, in 1954-55, $1,815,000 per picture. Thus, in the last 2-year 
period there was an increase of over a half-million dollars in the 
average negative cost of our pictures. 

In determining, therefore, the number of pictures to produce, we 
must continue to recognize these new factors in addition to the basic 
risk aspect of our business. We are presented with a most difficult 
problem when we undertake the production of a picture which will 
not be released for many months after production begins, since its 
measue of public acceptance is not yet known. 

This risk, now increased greatly by changes in public tastes, and 
made still greater by increased costs and unusual expenses of experi- 
mentation, limits even our boldest attempts to make more motion 
pictures. 

In the past, the failure of a picture costing $2 million or $3 million 
might be offset by public acceptance of a number of less costly pro- 
ductions. Today, outstanding pictures for the most part are very 
expensive productions and if for unforeseeable reasons 1 or 2 do not 
meet the final test of public acceptance, the success of a whole year’s 
production effort can be seriously affected. 

Despite the numerous problems which I have outlined, Loew's 
posnnaieen schedule is now at a 5-year high and we have also con- 

‘acted to distribute a number of independent productions. 


PRERELEASING AND EXTENDED RUNS 


Any complaint about prereleasing pictures can have no applica- 
tion to Loew’s. Since the hearings in 1953 no picture produced by 
Loew’s was prereleased.. In the 1953 hearings I stated that over a 
14-year period prior to that time, only 3 pic tures which we distributed 
could be classified in this category. 

There has been some testimony before the committee about the 
production, Guys and Dolls. This picture had quite some publicity 
in its preproduction stages and you may know that it was produced 
by Samuel Goldwyn. 

Loew’s interest in the picture is not that of a producer, but only 
in the fee it receives for its distribution. In other words, we are 
acting pursuant to a distribution agreement by which the Samuel 
Goldwyn organization retains the right of approval of each and 
every license agreement. We cannot make an agreement with any 
exhibitor, unless Mr. Goldwyn’s company specific ally approves the 
license agreement. 

I should like to mention parenthetically, except for the fact that the 
name “Goldwyn” appears in the name “Metro- Goldwyn-Mayer,” there 
is no connection whatever between the Goldwyn company and Loew’s, 
Inc., which produces and distributes Metro-Goldwyn-Mayer pictures. 

As you may know, Mr. Goldwyn bought the motion-picture rights 
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of Guys and Dolls, which had a most successful Broadway run, for a 
huge amount of money. 

Due to the nature of the production and its outstanding cast of 
Frank Sinatra, Marlon Brando, Jean Simmons, and Vivian Blaine, 
the negative cost alone totaled in excess of $5 million. To this must 
be added the cost of prints, advertising, and distribution. 

Mr. Goldwyn’s own funds were used in this production. Because 
he believed that he had conceived and created an outstanding produc- 
tion—a masterpiece of entertainment for presentation to the public— 
and because of the unusually large personal investment on his part, 
Mr. Goldwyn felt that he was entitled to ask for terms on the picture 
which would be commensurate with its worth and calculated to return 
to him his investment and yield a reasonable profit. 

He also was of the opinion that he was entitled to vary the manner 
of presentation of the picture from the type of exhibition which, let 
us say, would apply to some of the more average pictures. 

I have no doubt whatever that Guys and Dolls was licensed to the 
exhibitors in this country on an entirely legal basis. Furthermore, 
I have no doubt that Mr. Goldwyn had a legal and moral right to ask 
for the terms which he believed to be fair for the licensing of his 
picture. 

I am sure that no one will deny that a picture of the caliber and 
magnitude of Guys and Dolls is entitled to terms different from many 
other pictures which are not as costly or as appealing and acceptable 
to the public. 

One exhibitor witness, Mr. Ruben Shor (p. 155), testified that after 
he had an executed contract for the exhibition of Guys and Dolls which 
was silent as to the admission price to be charged, he was pressured to 
raise his prices for this picture. He implied that in the absence of 
this executed document the picture would not have been licensed to him 
unless he advanced the prices he normally charged at his theater. 

This charge is not true. It is obviously without merit, because if 
one had any intention of conditioning the license upon an agreement 
to advance prices, one would not have licensed the picture w ithout first 
obtaining the agreement for increased prices. 

We recognize as to Guys and Dolls and every other picture that we 
distribute that the individual exhibitor determines the admission price 
which he collects at the box office of his theater and this is a matter 
left for his decision. 

Senator Humpnrey. Now, at that point, Mr. Reagan, I can well 
understand that you might not have the admission price as a matter of 
written contract. But is it not possible that since the distributor’s 
and producer’s profit, or share of the gross, is determined on a percent- 
age basis, that the matter of admission price might be of great concern 
to the producer ? 

Mr. Reagan. We might try and persuade the exhibitor to increase 
his admission price to a point beyond that which he normally charges. 
But in the final analysis, the one who must determine what the price 
should be is the exhibitor himself. 

Senator Humpnrey. Would you deny, as Mr. Ruben Shor indicated 
in his testimony, that if he didn’t raise those prices that he wouldn’t 
get the picture at all? 
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Mr. Reacan. I would deny it, because there are some places where 
Guys and Dolls has played where the admission prices have not been 
raised. 

Senator Humrurey. Mr. Flynn mentioned to me that it played here 
in Washington and they charged $1.80, and I understand the price 
in other places was $1.20. How did that vary across the country? 

Mr. Reagan. The prices varied across the country, in some places 
it was $1.20, in some $1.50, some $1.80, some less than that. 

Senator Humrurey. I don’t understand this pricing business. I 
guess it is just that I am old-fashioned. I always thought that tooth- 
paste sold for so much, and that a price is a price. But these prices 
vary all over the place. 

Mr. Reagan. I think, Senator, that today the people’s habits of 
going to motion pictures have largely changed. — I think it is 
the feeling pretty generally in our industry that if a picture comes 
along that is of sufficient caliber that the public wants to see it, that 
the exhibitor is justified in charging a higher admission price than 
he may perhaps charge for some other picture. That seems to be the 
trend of the business at this point. 

Senator Humpnurey. That is the theory of taking all that the market 
will bear; is that it ? 

Mr. Reagan. I don’t know that it is taking all the market will bear, 
but it is charging more in one instance than the other, because of the 
acceptability of one picture being greater on the part of the public 
than another. 

The record also contains a charge with respect to the licensing of 
Guys and Dolls 

Senator Humpurey. Going back to this Guys and Dolls matter, this 
was talked about so much 

Mr. Reagan. I have some more I am going to give you on Guys and 
Dolls, and it may answer your question. 

Senator Humenrey. Go ahead. 

Mr. Reagan. The record also contains a charge with respect to the 
licensing of Guys and Dolls in Columbus, Ind. (record pp. 256-260). 
Mr. Robert Mochrie, sales manager of the Goldwyn company, handled 
these negotiations directly with the exhibitor involved, and his affidavit 
relating to this situation is incorporated in our exhibits (annex E) 
which we are offering.’ 

As will be seen from the affidavit there is a complete absence of merit 
to the charges of Mr. Rembusch. The claimed violations of the decree 
in the Government case are baseless and absurd. 

We have been requested to comment with respect to extended first 
runs. Extended first runs of outstanding pictures have always existed 
in showcase theaters such as the Music Hall and the large Broadway 
houses. Additional extended runs have been occasioned by the decree 
in the Paramount case. 3 

Since the decree many small theaters have requested and have been 
granted an opportunity of bidding for first run against the larger 
showcase theaters in the various cities throughout the country. 

Obviously, a small theater of say 1,000 seats or less will take a much 
longer period of playing time to produce the gross and film rental 
which a large theater of 3,000 or 4,000 seats is able to yield in a much 


7 See appendix XIII, p. 661. 
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shorter period. In order for these smaller theaters to be able to com- 
pete and obtain the award of pictures, they have submitted bids con- 
taining extended periods of playing time. 

The popularity and drawing power of a picture is established by the 
first run so that the subsequent run exhibitor is assured of a good 
box-office attraction. Insofar as the distributor is concerned, if it 
were not for the large return in the early runs, we could not pro 
duce the better and more costly pictures which thus are available to 
the small subsequent runs from which our revenue in many cases is 
not only negligible, but insufficient to pay for the cost of distribution, 
to say nothing of the large negative costs. 

Senator Humpurey. As I understand that last paragraph, what you 
are saying is that it is the first ran which produces the revenue and 
which may make it possible to rent the picture for subsequent runs 
at a price that does not yield you a profit; is that correct, sir! 

Mr. Reacan. That is correct. There are instances in the later 
subsequent runs where the rental price that is paid does little more 
than pay for the physical cost of the handling of the shipment, plus 
the office expense, without contribution toward negative cost. 

Senator Humpenrey. When was the prerelease on Guys and Dolls’ 

Mr. Reacan. Well, the first engagement on Guys and Dolls, I be 
lieve was in New York early in November. 

Senator Humpnrey. Of this past year / 

Mr. Reacan. Yes. 

Senator Humpurey. Has all the prerelease period run out on that 
now ¢ 

Mr. Reacan. Well, I don’t know whether you would call it pre 
release. Certainly it could be special handling, but I don’t know 
whether you would call it prerelease—some might: others might 
call it special handling. But across the country today we are en- 
deavoring to complete the licensing of Guys and Dolls to our cus- 
tomers just as quickly as we can. 

Senator Humrurey. What would you charge for a rental, let’s say, 
at a place like St. Cloud, Minn. ? 

Mr. Reacan. Well, I can’t answer you, but I should imagine that 
in St. Cloud, Minn., they would ask for 50 percent of the gross of 
that particular picture, unless it was sold at a flat rental. 

I am not familiar enough with St. Cloud to know whether it would 
be percentage or flat rental. It could be either one. 

enator Humpnrey. If they asked for a percentage, would that 
be of the gross receipts ? 

Mr. Reagan. Yes, sir. 

Senator Humpurey. It seems to me that that would be where a 
smaller theater would have a greater difficulty. I am just guessing 
about this. 

Mr. Reagan. Finally, it would depend upon the gross of the pic- 
ture. If the gross were large enough, the 50 percent could be profit- 
able; if it were not, it might not be profitable. 

Senator Humpnurey. Now the general complaint made by the ex- 
hibitors is that the rental fee of a picture of such fame and acceptance 
as Guys and Dolls—an excellent picture, well-produced, with great 
public acceptance—is so high that the average community, midwestern 
community, for example, where many of the Allied Theaters can be 
found, just can’t make it go. 
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Mr. Reacan. Well, I can’t reply to that statement generally, Sen- 
ator, because it would again depend upon the specific situation. 

Senator Humpurey. Now, if you wanted to get specific informa- 
tion on this, since this was one of the pictures that was brought up as 
a case and as an example of some of the problems in the industry, 
would you suggest that we get hold of the local distributor, the 
exchange there, and then check with them ? 

Mr. Reacan. No; you could get it through us, through the home 
office, our home office. We have all those records. 

Senator Humpurey. Do you have the records there, Mr. Reagan, 
that would indicate what the gross of the theater is ? 

Mr. Reagan. If it was sold on percentage}; yes, sir. 

Senator Humpnurey. Would you be kind enough in due time—rec- 
ognizing that you have other work to do, a great deal of it—would you 
be kind enough to give us a sort of a breakdown of, let’s say a couple 
of States or areas where this picture has been rented and where it has 
been percentaged ? * 

Mr. Reacan. Well, in every area, Senator, there will be some per- 
centage and some flat rental. 

Senator Humprurey. I don’t suppose you would want to do it on 

whole State—that. wouldn’t be necessary. 

Mr. Reacan. Yes, sir; we can give you an area; yes, sir. 

Seriator Humpnrey. I think it would be interesting to get that, 
since I don’t think I can do the proper questioning to get the infor- 
mation, not being familiar enough with all the details. 

What would you think of that, Senator Schoeppel ? 

Senator Scuorrre.. It would be most helpful. 


Senator Humenrey. If you would do that, we would appreciate it. 
Mr. Reacan. Very well. 


COMPETITIVE BIDDING 


Loew’s has always taken a considerable amount of pride in the man- 
ner in which it conducts competitive bidding. Because of the nature 
of this type of transaction, we have been extremely careful to insure 
that bidding be conducted fairly and honestly. 

We maintain a special department at the home office whose sole 
duty is the analysis of the bids and the making of awards in as equita- 
ble a manner as we know how. Our system of meticulously worked- 
out bidding rules is strictly adhered to by our branch offices. These 
rules were incorporated in the record of the 1953 hearings. 

A recent analysis shows that Loew’s conducts bidding in only 538 
situations throughout the United States. Thus if a picture has 15,000 
bookings, the percentage of situations where this picture is bid on is 
about 3.2 percent, a very small percentage indeed. 

Let me emphasize this point—competitive bidding for Loew’s pic- 
tures has been instituted solely by reason of a specific request of one 
or more competing exhibitors or at the request of an exhibitor that 
he be licensed pictures on a run which had been formerly licensed by 
his competitor. In any situations where two or more competing ex- 
hibitors demand our pictures on the same run, we know of no more 
equitable solution than to afford them an equal opportunity to license 
our pictures by competitive bidding. 


*See appendix XXII, p. 755, for Mr. Reagan’s letter of June 7, 1956, to Senator 
Humphrey, with accompanying schedule re Guys and Dolls. 
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In an effort to cooperate with all exhibitors, we have indicated a 
willingness to eliminate competitive bidding whenever possible in 
situations where returns from the theaters are comparable by licens 
ing our pictures on a split basis, that is, dividing our product between 
or among competitors. It is obvious that the agreement of each com- 
petitor is necessary in order to work out such a split arrangement 
otherwise we would in all probability be met with a charge of law 
violation. 

Some complaint has been made that there is a refusal to disclose 
bids to participants. Loew’s has adopted a policy which we think 
is eminently fair, that on consent of all parties, bids will be disclosed. 

The difficulty here is that while one fellow will usually want to 
know what the other is bidding, he will be quite hesitant about the 
disclosure of his own bid. 

Now, while the specific charges against Loew’s were few in number, 
I was shocked by the testimony of one witness that Loew’s tried to 
create bidding between independents, but was reluctant to do so if a 
former affiliate was involved. 

The situation was Middletown, Ohio, and the witness was Mr. 
Ruben Shor, national president of Allied States Association of Motion 
Picture Exhibitors wile operates a circuit of theaters. The simple 


facts, as we shall see, are: 

1. In this very situation, Mr. Shor himself requested bidding for 
first run against a former affiliate theater and this request was immedi- 
ately granted. 

2. A small independent exhibitor, Mr. Charles Purvis, operating 


one theater, the Starglow Drive-In, which followed Mr. Shor’s second 
and third run theaters in this situation complained to the Department 
of Justice and at the same time retained counsel to assist him in his 
attempt to obtain a better availability against the Shor Theaters. 

3. Our Cincinnati branch manager was told by Mr. Shor that he 
would prefer to give up his $8,000 yearly profit at his third-run drive- 
in theater and lose $25,000 in order to put the Starglow, his competi- 
tor, out of business by bidding on all pictures; and 

4. Mr. Shor threatened to cancel our pictures under contract in 
his circuit for which playdates had been set if we licensed pictures for 
exhibition at the Starglow Drive-In upon a basis not agreeable to Mr. 
Shor and he did, in fact, cancel a substantial number of playdates. 

Mr. Shor operates two theaters in Middletown, Ohio—the Colonial, 
a conventional theater, and the Dixie Drive-In, the former generally 
on second run and the Dixie Drive-In on third run. 

Shortly after the Starglow Drive-In Theater was built and com- 
menced operation in July 1955, Loew’s had a 2-year accumulation of 
pictures that Mr. Shor had not previously licensed for exhibition on 
third run in his Dixie Drive-In. Mr. Shor took the very vigorous po- 
sition that the Starglow was not to be licensed any of these pictures 
and that if he insisted upon exhibiting any, its operator had to license 
them by bidding competitively for them. The fact that Mr. Shor 
had passed up these 50 pictures, on third run, which, incidentally, is 
equivalent to more than 2 years product, made no difference to him. 

Only after the competition came into the town did Mr. Shor claim 
them for himself and insist that they receive a prior exhibition at the 
Dixie even if he had to bid for them, although he could have played 
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every one of these pictures at the Dixie Drive-In long before that time 
had he wished to i so. 

We were threatened with a cancellation of pictures already under 
contract and a boycott for a period of 1 year in the event we refused 
to accede to his demands. Loew’s took the position as to these 50 un- 
played pictures that the fair thing to do was to offer half of them to 
the Starglow and half to Mr. Shor, in spite of the fact that Mr. Shor 
had previously passed them up. 

We believe this is a very clear demonstration that we were not par- 
ticularly interested in having independents bid for our product when 
this was not necessary. On the contrary, Mr. Shor desired to utilize 
the bidding procedure to do everything in his power to keep even these 
older pictures from the Starglow in spite of the fact that he previously 
had had the opportunity of exhibiting them. 

As to current pictures, the Starglow asked for an availability cor- 
responding to the availability then being licensed to Mr. Shor. Under 
our regular policy we authorized competitive bidding in this case. 
This was subsequent-run bidding situation and had nothing to do with 
first run Middletown. 

The Starglow exhibitor did not wish to bid. He complained to 
the Department of Justice with respect to the licensing of our pictures 
in Middletown, Ohio. The Department wrote us on April 5, 1956, in 
part: 

While the Dixie (Shor’s Drive-In) takes no clearance over the Starglow, 
we are told that the Starglow is not permitted to play the pictures of your 
company until after they have played the Dixie. 

The operators of the Starglow feel that this is because of pressure being 
brought to bear on your company by the operator of the Dixie, who operates and 
books for a substantial number of theaters. 

Since the receipt of this letter from the Department of Justice, we 
have eliminated the bidding of the Starglow and Mr. Shor’s Dixie 
Drive-In by working out an arrangement whereby the Starglow is 
offered an availability without regard to Mr. Shor’s theater. Before 
doing this, we contacted the Shor organization which has indicated 
their satisfaction with this procedure. 

In the meantime, Mr. Shor has notified us in writing that he is no 
longer interested in bidding for first run as he previously requested. 
Thus, we have now satisfied all customers in the Middletown, Ohio, 
area by eliminating competitive bidding and by licensing our pictures 
on runs acceptable to all. 

In conclusion, I should like to say that I do not shut my eyes to the 
fact that theaters have closed in this country, nor am I oblivious to the 
present condition of the marginal operators. 

On the other hand, we must not lose sight of the fact that a number 
of other factors—television among them—and not distribution prac- 
tices are responsible for the present situation. Nor do I admit that 
the quality of the showmanship displayed by the exhibitors is uni- 
formly high. 

As a realist I recognize that in the past few critical years, with com- 
petition pressing them hard, some failed because of their own inabili- 
ties, a subject I have refrained from mentioning up to this point. 

I mention it now, however, because while many old theaters have 
closed down, many new ones have sprung up to take their places. This 
is not a statement of opinion, but of fact. In 1 week in June 1944, we 
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placed the MGM trademark on the screens of 17,698 theaters. In 1 
week in February 1956, we placed our trademark in 17,710 theaters. 

Both occasions were in connection with sales campaigns. We 
proved in the winter of 1956, in the season when a minimum number of 
theaters operate, that 12 more theaters actually were open than in the 
summer of 1944—a good motion-picture year and in the season when 
the maximum number of theaters was open. 

Loew’s also has had its problems in recent years.. But, with thou- 
sands of our customers who were not represented at these hearings we 
recognize the real reasons for the condition of our business. We be- 
lieve our common problems can be solved, and will be solved, by ex- 
hibition and distribution exerting every possible effort to improve the 
position of our entertainment medium and to maintain public esteem 
for it. 

Whenever distribution and exhibition join forces we enjoy ex- 
traordinary and mutual success, For this reason, our company shall 
continue, as in the past, to hold out its hand of cooperation to ex- 
hibitors who are, like us, sincerely and genuinely interested in the 
betterment of our industry. 

Thank you, gentlemen, for having given so generously of your time. 

Senator Humpurey. Senator Semeatt 

Senator Scnorerren. No further questions. 

Senator Humpnrey. Thank you very much, Mr. Reagan. 

We appreciate your testimony. 

Mr. Montague. 


STATEMENT OF ABRAHAM MONTAGUE, VICE PRESIDENT AND 
DIRECTOR OF COLUMBIA PICTURES CORP., NEW YORK, N. Y. 


Senator Humpurey. Proceed, Mr. Montague. 

Mr. Montague. My name is Abraham Montague. I am a vice 
president and director of Columbia Pictures Corp., and its general 
sales manager. My office is in New York City and I have general 
overall supervision of the distribution of Columbia pictures through- 
out the United States and Canada. 

I started in the movie business in 1908, working in a theater in Bos- 
ton, then as an exhibitor and States-rights distributor in New Eng- 
land. I came to Columbia in 1929 and have been its general sales 
manager since 1933. 

In the case of U. S. v. Paramount, which has been mentioned by 
some of the exhibitor witnesses, Columbia was referred to as a “minor” 
distributor and as one of the “little three,”’. together with Universal 
and United Artists. 

We distribute throughout the free world feature pictures, shorts, 
and westerns made either by ourselves or independent producers. 
We have never owned or operated any theaters. 

Since its inception, Columbia has distributed many low- and moder- 
ate-cost pictures, sometimes called bread-and-butter program pictures. 
But each year we strive to produce and distribute several high-cost 
feature pictures of outstanding quality. The number of such pro- 
ductions released by us each year has steadily risen to meet competi- 
tion and the demands of a more discriminating public taste. You 
may remember some of our exceptional pictures, such as It Happened 
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One Night, Lost Horizon, The Jolson Story, All the King’s Men, 
From Here to Eternity, The Caine Mutiny, On the Waterfront, The 
Long Gray Line, and now Picnic. 

A wholly owned ‘subsidiary company, Screen Gems, Inc., has for 
some years been producing and distributing motion pictures made 
especially for television, and more recently has begun to distribute 
those older theatrical pictures which Columbia has decided to license 
to television stations. , 

As a consequence of the marked changes of the last few years, Co- 
lumbia has grown in relative stature to take its place among the lead- 
ing producer-distributors of motion pictures. 

Both my company and I appreciate the opportunity to appear before 
this committee and to contribute in some measure the facts which will 
aid the committee and the Congress in their knowledge and under- 
standing of our industry which is at once unique and complex. 

In view of the limited time available, and with the committee’s 
leave, I will not read my entire statement, but I will file it with the 
committee with the request that it be included in the record. 

And instead my presentation will be limited to some of the more 
important points in which I think the committee will be especially 
interested. 

Senator Humpnurey. We want to thank you for that consideration, 
Mr. Montague. Your prepared statement will follow your oral state- 
ment. (See p. 389.) 

Senator Humpurey. May I just say at this juncture, that you can 
rest assured that this testimony which will be incorporated in the 
record, even though not read, will be very carefully gone over and 
studied. As Senator Schoeppel indicated earlier today, at the hear- 
ings in 1953 that testimony was evaluated page by page most care- 
fully. Many times people come here and feel that if they do not read 
their testimony, that somehow or other it is not gone over. May I 
assure you that there are several members of the subcommittee who 
are not present. And the fact that they are not here is no indication 
that the testimony will not be gone over by them. That is why we 
have staff members who will sit down with the members of the sub- 
committee and go over it with them. And in that way they learn more 
about it than we who listen to it. 

So you may be assured that your comments will be weighed just 
as carefully and maybe more carefully than if read. 

Mr. Montacuse. Thank you very much. That is most gratifying. 

I am never surprised when the uninitiated find it difficult to com- 
prehend the inner nature and operations of our business, but as I 
sat through the hearings in March, I was amazed by many of the 
statements made by exhibitor witnesses which could only have the 
ee of distorting and misrepresenting the facts and confusing the 
istener. 

For example, Mr. Myers, you will remember, spent considerable 
time suggesting a correlation between reduction in the admission tax 
in 1954 and an almost simultaneous rise in the net income of the pro- 
ducer-distributors. Mr. Myers made it quite clear that this means 
the producer-distributors had confiscated all, or a very substantial 
part, of the tax savings which Congress had intended for the exhibitor. 

I should like to analyze Mr. Myers’ assertions insofar as he tried 
to apply them to Columbia. 
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After dealing briefly with certain combined figures for six com- 
panies, he said : 

Columbia’s net increased from $942,000 for the fiscal year 1953 to a smashing 
$3,595,000 for 1954, an increase of 282 percent. And its net for the fiscal year 
to June 25 this year was $4,948,000, an increase of 38 percent over 1954. 

At this point I think the committee's attention should be drawn to 
the fact that the profit figures cited represent the consolidated net 
operations of Columbia Pictures Corp. and all of its subsidiary com- 
panies throughout the world and embrace complex and manifold busi- 
ness activities of the most diverse nature including production and 
distribution for theaters and television, financial transactions, dis- 
posal and acquisition of capital assets, producer settlements and trans- 
fer of blocked foreign currencies. Involved are gross incomes of $80 
million and $88 million respectively, only about half of which is de- 
rived from theatrical distribution in the United States. 

Now, admitting that the American admissions tax reduction became 
effective on April 1, 1954, and assuming (but only for the sake of 
argument) that Columbia’s profit rose immediately thereafter, what 
valid or logical justification is there for inferring a cause-and-effect 
connection between these two facts ? 

Mr. Myers would have us damned by the coincidence and nothing 
more. But what is to be said when it is found that even the coin- 
cidence is imaginary and the real facts completely refute the charge? 
Mr. Myers, who reads the trade papers and who should have read 
the printed financial statements from which he took his figures, and 
as can plainly be seen from his own figures at page 29 of the tran- 
script—Mr. Myers knew that the sharp rise in Ginebie profits began 
in the quarter ending in June 1953, and continued in the first three 
=. of fiscal 1954, all of which preceded the tax reduction on 

ril 1, 1954. 

ow, what is the real explanation for my company’s increase in 
profits for the years in question. I understand that Mr. Myers keeps 
his ear pretty close to the ground so he should have known that in 
April 1953, Columbia released Salome, a highly successful picture, 
accounting for some of the rise in profits in the June and September 
quarters of 1953, and he must have known (because it established a 
landmark in the recent annals of motion-picture history) that in 
August 1953, Columbia released From Here to Eternity, a picture 
which received eight academy awards, which stands as the biggest 
moneymaker this company has ever had, and, if I may say it, one of 
the most profitable pictures to exhibitors in many years. 

Senator Humpnrey. And a good picture, may I add? 

Mr. Montacue. Thank you, Senator. 

Senator Humrpurey. Who was the director of that picture? 

Mr. Montacvue. Buddy Adler was the producer, but who the direc- 
tor was—— 

Senator Humrurey. Was it Zinneman? 

Mr. Montacue. Correct, sir. You are better informed than I am. 

Senator Humpnrey. You tell him that was a masterful job. I 
thought that was one of the finest pictures I had ever seen. 

Mr. Monrtacve. In addition (and Mr. Myers should have known 
this from press reports) in December 1953, Brazil released blocked 
funds which had accumulated in that country over a number of years, 
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and Columbia received from that source—not from tax relief—-approx- 
imately $1,400,000. 

The explanation for profits in the fiscal year ending in June 1955 
is much the same. In that year, Columbia was still receiving the 
flow of income from Eternity. In addition, as the entire industry 
knows, the Caine Mutiny, a highly successful picture, was released 
by us in July 1954, nl, in the following month, we gave to the 
theaters of America the academy award picture of that year, On 
the Waterfront, which to date has had more than 18,000 exhibitions 
to the mutual profit of ourselves and our exhibitor customers. 

In this year, too, Columbia’s increase in profits reflects the receipt 
of largely nonrecurring income from unblocked currencies in France, 
Italy, and Brazil and television income total aggregating in excess 
of $1,500,000 (none derived from domestic theatrical distribution), 

It is quite plain therefore that the exceptional business Columbia 
enjoyed in both those years is, upon simple inquiry, readily explained 
by the easily ascertainable facts rather than the bugaboo of wishful 
thinking. I think this committee has a right to demand from those 
who seek its intervention greater responsibility and a closer adher- 
ence to the facts. 

Senator Humpnrey. May I respectfully suggest at this point, Mr. 
Myers is here in the room, and I wish he would study these pages of 
testimony. If what Mr. Montague has had to say is correct, then the 
inference of the testimony received in March was wrong. I draw no 
judgment, because I am not in possession of all the detailed analysis 
here, except as presented by these witnesses. But I do feel that there is 
an obligation to present factual material. And I am sure that my 
colleague will concur in that. 

Senator Scuorrret. I certainly do concur in that. 

Mr. Montacue. I would be pleased to help Mr. Myers in ascertain- 
ing these facts. 

Senator Humpurey. It would be very much appreciated if these 
respective versions were to be checked, because it is perfectly obvious 
that there is one inference to be drawn from Mr. Myers’ set of facts 
and one from yours, and I don’t want to stand in the position of judg- 
ing unless Ihave to. If we have to judge, we will. 

Mr. Montacue. Now, I should like to turn briefly to what I under- 
stand is one of the basic charges leveled against the producer-dis- 
tributors, including Columbia, namely, that they have deliberately 
curtailed the number of pictures they release, thereby creating a short- 
age of product which is used for the purpose of increasing film rentals. 

The complete answer to this charge, which is known to every ex- 
hibitor, is that Columbia has not curtailed its releasing program at all 
(except perhaps for some western pictures which exhibitors don’t 
want anyhow) and has maintained an even output of between 35 and 
40 features for at least the last 10 years and up to the present time. 
Why didn’t one of our statistical exhibitor friends inform the commit- 
tee of that fact? 

Senator Humrnrey. In other words, you are testifying here, Mr. 
Montague, that the production rate of pictures in your studio has 
remained uniform over the past decade? 

Mr. Monracur. As of numbers. We did drop a series of low-cost 
western pictures that we used to have a large market for in the South 
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and Middle West and Northwest, but there is no demand for them 
now. ; 

Senator Humpurey. They used to show those every week, and they 
used to leave the fellow just as he was crossing the railroad tracks! 

Mr. Montague. That is right. We did pretty well with them for 
years, but they dropped out of demand. 

Senator Humpurey. These were complete features ? 

Mr. Montacur. Complete features; yes, sir. 

While the charge, therefore, does not apply to Columbia, it never- 
theless puzzles me for several reasons. First, I cannot quite under- 
stand what is wrong in a man deciding that he isn’t going to make 
as many pictures, or cars, or pencils this year as has been his cus- 
tom in the past. Nor can I see such a change as improper merely 
because it may be motivated by the belief that it will be more profit 
able—particularly when quality is substituted for quantity in an all- 
out effort to meet and overcome the challenge and competition of other 
entertainment mediums. 

Senator Scnorpre.. I would like to ask a question at this point. A 
number of witnesses have testified here, and it seems to be a particular 
trend, and I think it is possibly a trend we are going to have to live by, 
that people are exercising greater discrimination in the type of pic- 
tures that they go to see. And there is no more sensitive indicator of 
that than the box office. Therefore, it is perfectly reasonable to sup- 
pose that you are going to make better pictures because you are forced 
to do that competitively. And obviously if you have to do that, as 
has been brought out by some of these other witnesses here, some of 
those pictures are going to be of greater length and take more time 
in production, with name stars, and with a different arrangement on 
percentage, all of which is most costly. Isn’t that true? 

Mr. Monracur. That is better said than I could possibly say it. 
That is definitely true. 

Senator Scuorrre.t. Do you foresee in the near future any change 
in that ? 

Mr. Montaaue. I see a change in an effort to make better and better 
pictures, because we are realistic enough to think that it would take 
almost a bomb to pull them out of their armchairs and away from 
television and other forms of entertainment. We feel we must make 
a better-quality product, and the public must be the judge. 

This is even the more so because the industry operates in a free and 
open production market where anyone with the proper know-how and 
resources may join the ranks of independent producers. It is an 
area in which there has been mushrooming activity in recent years 
and indeed our company distributes many pictures produced by such 
independents. 

I don’t know what compulsion can be brought to bear on those who 
would produce fewer pictures to make more, but it is a force I would 
counsel against with all my vigor. I say this even though my com- 
pany has maintained its seasonal releases over the past 10 or more 
years at a substantially even keel. Last year and the year before we 
had 37 and 388 pictures, respectively, and I expect we will release ap- 
proximately that number this year. My fear is that any power which 
can force my competitor to produce more can make me produce less 


and I am not quite ready for that, and I should hope neither are the 
exhibitors of America. 
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In passing, I should like to point out that year after year my com- 
pany has a large number of features which it cannot persuade more 
than a fraction of theaters to play. They are and have been available 
at very reasonable rental terms—flat in almost every case. They have 
been offered and urged upon many exhibitors who have refused to 
play them. They are not, and, in the nature of things, cannot be the 
equivalent of an Eternity or a Waterfront, but they are well-made mo- 
tion pictures suitable for exhibition in 90 percent of all theaters and 
it seems to me they should look very attractive indeed to those who 
claim to be starving for pictures. 


PRERELEASE PICTURES 


Another asserted misdeed with which the distributors are charged 
is excessive use of the prerelease method of launching feature pictures. 
Again I sat through the March hearings waiting for an exhibitor 
witness to acknowledge that Columbia has never preleased a picture, 
although it made a brief attempt (which was abandoned) to do so 
with Salome back in the spring of 1953. Since this is the plain fact, 
I submit it to keep the record straight. May I also offer my con- 
sidered judgment that there is a legitimate place in distribution for 
either the prereleasing or special handling of exceptional pictures, 
and that such distribution not only enables the producer to get an 
equitable return for his product but almost invariably enhances the 
value of the picture for all theaters. 


ARE FILM RENTALS TOO HIGH? 


Exhibitor witnesses complained that the rentals they paid for pic- 
tures were too high. A grievance of this nature, unless it is par- 
ticularized to a specific theater and a specific picture, cannot be cate- 
gorically admitted or denied. There are many many facets to the 
question and I am quite certain that within the limits of the time 
allotted they cannot all be adequately explored. 

The essence of the complaint as I understand it is that the rental 
of a picture is excessive if the theater operator does not earn a profit 
from its exhibition. The objective sought is the establishment of the 
principle that an exhibitor is entitled to a profit on every picture as 
a matter of right and that the one and only party he may look to 
for the guarantee of such profit is the distributor. Not the popcorn 
wholesaler, not the landlord—even where he is his own landlord— 
not the real estate taxman, not his employees, and certainly not his 
own resourcefulness, showmanship and competence. These exhibitors 
would like the producer-distributor to guarantee their solvency and 
success, 

What is the other side of this coin? I shall try to allude later on 
to some of the gigantic problems and risks that are involved in the 
production of pictures. For the moment, I should like to point out 
to the comimttee that almost 50 percent of the pictures released each 
year are losing ventures to Columbia. In 1953-54, 19 pictures were 

rofitable and 18 lost money; in 1952-53, 17 were profitable and 15 
ost money; in 1951-52, 17 were profitable and 22 lost money; of the 
1954-55 releases, it now appears that 21 will be profitable and 17 will 
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lose money. Even of the pictures that finish out in the black, some 
show just a bare profit. 

This is not all. The entire picture is brought into sharper focus if 
it is realized that excluding the net results of just three productions— 
From Here to Eternity, The Caine Mutiny, and On the Waterfront— 
the profits realized by Columbia in both fiscal 1954 and fiscal 1955 
would have been substantially wiped out. This is the problem our 
company faces each year—to create and successfully market a hand- 
ful of pictures which will overcome an otherwise unprofitable opera- 
tion. Over the years the public, the exhibitors and our prema Fa 
have developed a faith, based on a record of accomplishment, in 
Columbia’s ability to come up with the winners and maintain its 

sition in the industry against fierce competition. Conversely, we 

ave always striven to Justify that faith. 

I have mentioned some of Columbia’s recent outstanding pictures. 
They are the attractions with the magic ingredient for ation the 
box-office blues. Ingrained in them is the formula for bringing the 
ever more discriminating public back to the motion-picture theater. 
They did bring the public into the theaters in droves and established 
unprecedented grosses for our exhibitor customers. Out of these 
extraordinary grosses, we received extraordinary film rentals. But 
as all things are relative, so these extraordinary rentals must be viewed 
not only against the extraordinary theater business which produced 
them, but also—and this is the point—against the extraordinary 
profits which these exhibitions created for the theater aren 

There is not the slightest question that what our exhibitor friends— 
those who are satisfied and those who gripe—wish for above all else 
are more pictures like Eternity, Caine, Waterfront, and Picnic. The 
best evidence of this is that between 15,000 and 18,000 of them have 

layed each of these pictures while often fewer than half that num- 
$e will permit many others of our productions to grace their screens, 
Columbia will marshall all of its resources and capabilities to pro- 
duce and distribute latter-day Eternitys and Waterfronts, but one 
must recognize that these artistic masterpieces enjoy their preemi- 
uence only because they incorporate a rare quality called genius which 
vannot be turned on and off like a faucet. Our product is not manu- 
factured on any assembly line. We are proud of our great achieve- 
ments but we do not apologize for those accomplishments which fall 
short of genius. 

To sum up, we release pictures which are eminently successful and 
many which are not. Our customers buy those they want and reject 
the others. 

Sometimes exhibitors experience unfavorable results at the box- 
office. This may be due to the unsuitability of the picture, or the 
weather, or a ene on television or a basketball game in the 
armory—I think our friend Bennie Berger can tell you better what 
basketball does for the theater—but, I dare say in thousands of in- 
stances each year, where an exhibitor has suffered from the exhibition 
of a Columbia picture, where he makes full disclosure of the facts and 
we think he deserves consideration, we voluntarily reduce the film 
rental regardless of contract terms. We do not think this earns us 
any medals. We think it is good business, but we know of no other 
business where the practice prevails. 
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I think I should add at this point that, however liberal are the poli- 
cles we pursue, we cannot ignore our responsibility as a publicly owned 
company, engaged in business for the purpose of earning profits and 
subject to very real obligations to our thousands of stockholders. 

We know of no industry through the length and breadth of the land 
where the wholesaler is expected to guarantee the retailer a profit. 


RISE AND COST OF PRODUCING AND DISTRIBUTING PICTURES 


I think it is obvious that no consideration of film rentals( that is, 
selling price) is complete without an understanding of what has hap- 
pened to the cost of making and marketing our pictures. The com- 
mittee should know that there has been an upsurge in the costs en- 
tailed not only in the actual production of our pictures but also in 
the very substantial items of advertizing, print costs, and distribution 
overhead. 

Many factors have contributed to this result, but undoubtedly the 
most important is the growth of television broadcasting. With a 
large supply of entertainment easily accessible at no cost, no one 
wanted to pay to see any more of the small budget pictures in the 
threaters. Columbia began to lose a great deal of money on pictures 
such as the Crime Doctor series, westerns, and the Boston Blackie pic- 
tures and had no choice but to eliminate them from its production 
schedule and substitute more expensive pictures. It has become neces- 
sary to spend a great deal more money for pictures, not only in order 
to get people out of their armchairs at home, but also to meet the 
skyrocketing demands of important producers, directors, and actors 
who have become acutely tax conscious and for whose services televi- 
sion now competes. More and more these production personalities 
demand and get participating shares in the profits and even in the 
gross revenue from pictures. 

For example, in 1951 Columbia had about $24 million invested in 
film inventories; today it is substantially double that amount. Most 
of this money went to the increased number of more expensive pic- 
tures. In 1951 Columbia had only 4 pictures which cost more than 
$1 million and its big picture for the year, Ten Tall Men, cost but 
$1,250,000. In 1955, there were 9 pictures that cost $1 million or 
more to produce and the big picture, the Caine Mutiny, cost $2,500,000 
for the negative alone. (Add to the negative cost an additional 
amount of $1,700,000 for prints and advertising and you have a total 
single picture investment of $4,200,000 exclusive of distribution over- 
head.) More significantly, whereas in 1951 Columbia was able to 
produce 6 pictures that cost less than $200,000, in 1955 it could not 
produce any at the figure. 

More expensive pictures require more advertising, particularly in 
the face of sharply increased competition. Since 1951 Columbia has 
doubled its advertising budget. Print costs have increased not only 
because prints cost more today (there has been a strong swing toward 
color pictures for which prints cost roughly four times as much as 
black and white prints), but also because the methods of distribu- 
tion today require faster playoff of product and more saturation 
bookings. This has stepped up the need for a larger number of 
prints. 
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The increase in distribution costs is only partially attributable to 
the increases in salaries, rent, and other items that have occurred 
since 1947. New methods of distribution have been instituted to 
conform to the decree in UV. S. v. Paramount. Under the present 
system each picture is merchandised and licensed on an individual 
basis. Additional work in the branches and home office resulting 
from this new method of licensing product necessitated the employ 
ment of additional personnel. The institution of competitive bidding 
caused the creation of a new department. Today, 60,000 bid invi- 
tation sent to 1,700 theaters in about 500 situations are processed 
annually. 

The sharp rise in substantial costs would well justify correspond- 
ing increases in film rentals. By and large we have not adopted such 
a policy with respect to the great number of exhibitors who buy 
principally on a flat rental basis. Where our overall operations have 
resulted in any substantial increase in film rentals, these have resulted, 
as I have pointed out, from augmented box-office returns on our 
exceptional high-cost productions which are licensed in the main on 
percentage terms. 


A BUSINESS OF GREAT RISKS 


The speculative nature of production (as every bank and investor 
knows) is, if anything, greater today than at any time in the recent 
history of moviemaking. A striking example is Columbia’s experi- 
ence with two pictures which were released in August 1953. One of 
them was From Here to Eternity. From my previous reference to 
that picture the committee knows how highly successful and profitable 
it was. The other picture, entitled “5,000 Fingers of Dr. T.,” was 
released at a cost of approximately $2 million only a little less than 
the cost of Eternity. 5,000 Fingers of Dr. T. received a magnificient 
production under the overall supervision of one of the outstanding 
producers in the industry. 

It died. Exhibitors would not and did not buy it. Whereas 
Eternity’s exhibitions have gone over the 19,000 mark, only some 2,600 
theater owners have been persuaded to play 5,000 Fingers; the balance 
of them were not even interested in showing it as a second feature. 

5,000 Fingers of Dr. T. will represent a net loss to Columbia of 
close to $2 million; only slightly less will be our loss on Three for 
the Show, a picture released in the same year as the Caine Mutiny. 
We would like very much the adopt the philosophy of some of our 
exhibitor friends and find someone who will assume our loss and con- 
vert it into a profit or at the very least grant us a refund to make 
up for the disasters. Unlike the exhibitors, however, we don’t know 
where to turn. 


INCREASING IMPORTANCE OF FOREIGN MARKET 


No description of the motion-picture business, however sketchy, 
could omit reference to the growing importance to our American 
companies of revenue from abroad. 

Few films today earn even their negative cost in the United States 
and it has become necessary to produce pictures palatable to tastes 
in England, Italy, and Japan as well as here at home. No producer 
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of pictures here could hope to survive without thorough exploitation 
of markets outside the United States, which now contribute about 50 
percent of our total income. 


CONCERNING AFFIDAVITS FILED BY EXHIBITORS 


In conclusion, permit me to make some comments regarding the 
affidavits which have been submitted by individual exhibitors, claimed 
to support their arguments made here by their spokesmen. One thing 
stands out and that is, that the thousands of theater operators pre- 
sumably represented by the gentlemen who testified here in March, 
which does not include the many thousands of other exhibitors whom 
they do not pretend to represent but who were well advised of these 
hearings, there have been produced just 50 complaining affidavits. 

Even these affidavits, on close and careful scrutiny, contain so many 
inaccurate and misleading charges as to render them virtually 
worthless for the purposes of this investigation. May I refer to 
several which exemplify the general character of all. 

One of the affidavits was filed by Mr. Frank Stewart ° who operates 
theaters in Illinois, and it deals with the conduct of bidding S Co- 
lumbia. 

During the 1953 hearings, Mr. Stewart also filed an affidavit charg- 
ing Columbia with mishandling bids. At that time, we looked into 
the matter very carefully and found that Mr. Stewart had grossly 
misstated the facts—which were known to him when he swore to his 
affidavit. We so informed this committee, whereupon Mr. Stewart 
sent you a letter completely retracting his accusation. 

Senator ScHorrPe. Do we have that letter ? 

Mr. Monrague. It has been sent. 

Senator Scuorrret. May I suggest that it may be well to have the 
text of the letter at this point in the record, because it is germane 
to Mr. Montague’s testimony. 

(The letter referred to is as follows :) 


Exnrsit No. 31 


STEWART ENTERPRISES, INC., 
Danville, Ill., April 27, 1953. 
Senator ANDREW F’. SCHOEPPEL, 
Senate Committee on Small Business, 
United States Senate, Washington, D. C. 


DEAR SENATOR SCHOEPPEL: It was a pleasure to appear before your committee 
in regards to the practices of the film distributors during your recent hearings. 

As per your request the following is a detailed statement in connection with 
the matter of the relations between Columbia Pictures and the Rivoli Theater. 
This statement is based upon research in our files and should be substituted 
for the information given your committee in the hearing in regards to the 
Columbia Pictures Co. 

Late in 1952 we sent a registered letter to Columbia requesting the right to 
bid for first-run product for our Rivoli Theater in Danville, Ill. 

In the office of the branch manager of this company in Chicago I was advised 
that they had four pictures which I could make them an offer on. I was advised 
that this was not bidding but that if my written offer was better than they could 
obtain from someone else I would be sold the picture. 

I made an offer on one picture called Invasion, U. S. A., and received the 
picture. I further made an offer to double feature of the 2 pictures Hangman’s 


® See affidavit No. 45, p. 553. 
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Knot and Last of the Comanches for 4 days at 35 percent for the Rivoli Theater, 
Danville, ILL . 

The picture Hangman’s Knot was sold to the Times Theater for 2 days, Fri- 
day, Saturday, and I am advised that contrary to my statement to your com- 
mittee it was not double featured with Last of the Comanches and that actually 
Last of the Comanches has not played as yet. 

I therefore feel that my complaint in regard to Columbia has little justifi- 
cation and was based on my error in assuming that these two pictures were 
double featured when, in effect, they were not. 

There was no error, however, in the detailed checkitig of the matter of the 
complaint I registered in regard to Allied Artists who distribute Monogram 
pictures and I could give further examples for other of the film company to 
replace the one against Columbia in the event that you are interested. 

I do respectfully suggest that sometime during the hearings the Department 
of Justice be called before your committee to explain the lack of policing of the 
decrees they have obtained in the courts.’ 

Yours truly, 


L. Frank STEWART. 

Mr. Montacue. Now, what is Mr. Stewart’s 1956 grievance? He 
speaks of the bidding invitation he received from Columbia on the 

umphrey Bogart picture, the Harder They Fall, and he complains 
that, when invited to bid he was not afforded an opportunity to first 
view the picture. Instead, he says, he was informed that Columbia 
had prepared a special two-reel subject of excerpts from the picture 
and that this special subject was available for screening. This is true, 
but what is the whole story ? 

The Harder They Fall is an important picture which has won wide 
critical acclaim. While it was being cut and edited in Hollywood, 
we recognized its merit and decided to cut redtape in getting it to the 
theaters as soon as possible. We launched our advertising campaign, 
and at considerable expense created the special two-reeler as a fair 
sample of the entire picture. The subject was rushed into the ex- 
changes to be screened for exhibitors. This procedure was unprece- 
dented, and it speeded up the availability of the production by at least 
a month. There was nothing improper in it, for Mr. Stewart was 
afforded precisely the same opportunity to bid and buy as were his 
competitors. For the reasons Pees stated, no exhibitor in America 
could or did see the completed picture at that time. 

Now, as to the merit and sincerity of Mr. Stewart’s complaint, I 
must refer the committee to one fact which this gentleman omitted 
from his affidavit, and it is this: Bidding at Mr. Stewart’s Wide 
Screen Drive-In Theater in Urbana, IIl., began in July 1955. Of all 
the pictures which have been offered for this theater since that date, 
each offer including the right to a prior screening of the full picture, 
he has not submitted a single bid for any first-run picture, and he has 
not once availed himself of the screening offer. 

It seems to me that this fact places Mr. Stewart’s good faith in 
serious question, and that as a gesture of simple honesty he is called 
upon to repeat his forthright act of retraction in 1953. But, even 
more, we would like to see Mr. Stewart and all the other Stewarts call 
upon greater resources of integrity before lending their names and 
oaths to such charges. The industry and this committee both are 
entitled to the whole uncolored truth. 


1 This letter was reprinted in hearings on Motion-Picture Distributions Trade Practices, 
before a subcommittee of the Senate Select Committee on Small Business, 83d Cong., 1st 
sess. (1953), p. 782. 
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Mr. W. E. Horsfield, of Morgenfield, Ky.° a member of the board 
of directors of Mr. Myers’ Allied affiliate in Kentucky, complains that 
the distributors are causing him to lose money. He neglects to inform 
the committee that the closing of Camp Breckinridge 2 years ago to- 
gether with the growth of drive-ins and television probably account 
for most if not all of his loss of business. 

Mr. Horsfield represented to the committee that he was the operator 
of a theater in Sturgis although Columbia records indicate that he 
had sold his theater at the time of making his affidavit. Analysis 
of the film rentals paid by this exhibitor shows that they were lower 
during the 1954-55 season when he played a large number of per- 
eres than they were during previous years, when he was 
paying flat rentals 

The exhibitor claims that the Long Gray Line was not made avail- 
able to his theaters until late July 1955, and that Columbia demanded 
50 percent film rental. The fact is that this picture was licensed on 
March 31, 1955, and played in the exhibitor’s Morgenfield theater on 
May 29 to 31, 1955, not in July. Ona gross of $233.25, he paid a film 
rental of $93.30, which is 40 percent and not 50 percent of the gross. 

Similar misstatements were made in regard to the other Columbia 
pictures cited in that same affidavit. 

Senator Scnoerret. In relation to these records standing as they 
are, these people who submitted or produced these affidavits here can 
check and find out if these things were true. I would like to know 
what the explanation is on the part of these people who submitted 
these aflidavits contrary to the facts before this committee, and what 
their justification is for it. 

Senator Humpnerey. I think that is a fair question, Senator. 

I am not going to ask as chairman of this subcommittee that any- 
body be placed under oath. We don’t want to do that, because this is 
merely an inquiry, it is not an investigation as such. But I do feel 
that a word of caution as to authenticity and accuracy is merited at 
this point on whatever statements are made. 

Again, may I say I do not put myself in the position of a judge. 
But here you are disputing an affidavit. An affidavit is a notarized 
document, and it is supposed to express the whole truth and nothing 
but the truth. It appears to me that the gentleman to whom you 
referred, Mr. Horsfield, of Morgenfield, ought to examine this testi- 
mony of yours, Mr. Montague, and if he has any rejoinder to make, 
he should make it in a letter to follow as soon as possible, and that 
is within the next few days, to state either the correct situation or 
challenge your testimony.” 

Mr. Montacvue. Right, sir. 

Senator Humpnrey. There have been several times here, in the tes- 
timony, a contradiction of fact. And I presume there are some facts 
that are true and some that are not. And I want to find out the true 
facts. Are you prepared to say that the dates you have listed here 
as to the time the Long Gray Line was made available to Mr. Hors- 
field’s theaters, that those dates are accurate, positively accurate ? 

Mr. Montacue. Yes, sir; they are as accurate as records can be. 
They were checked thoroughly before we put this into testimony. 


10 See affidavit No. 21, p. 513. See also p. 720 for Mr. Horsefield’s letter of June 1, 
1956, to the Senate Small Business Committee, referring to Mr. Montague’s statement. 
11 See supplemental statement of Abram F. Myers (June 5, 1956), appendix XVI, p. 703. 
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Senator Humpurey. Are you the booking company ¢ 

Mr. Montacur. The home office and the exchange both. 

Senator Humpurey. As well as the gross figure that you cite here! 

Mr. Monracve. I beg your pardon? 

Senator Humpnurey. The gross. 

Mr. Monracue. The gross figure is exactly correct, and the 40 per- 
cent is equally correct. 

Senator Humpnrey. I hope that everyone will take note of what 
Senator Schoeppel brought to your attention. And may I suggest 
that we wouldn’t want to assign the committee's staff to go and check 
each and every one of these aflidavits, or check the testimony of the 
producer-distributors. 

But you get too many glaring examples of inaccuracy here, and that 
is exactly what we will have to do in order to verify this material. 
And then, if need be, we will have to proceed in a different vein to get 
the facts. We will have to call people in here and put them under 
oath and ask for the facts. 

Mr. Monrtacur. Mrs. Hallie Fisher operates the Corinth Theater 
in Corinth, Ky." The theater has a seating capacity of 312, which is 
larger than the population of thiscommunity. This exhibitor charges 
that the same pictures being shown in her theater are being shown 
on TV. 

Oddly enough, only a few short months ago we were compelled to 
litigate and win a lawsuit in which the Government accused us of 
unlawfully refusing to put our pictures on TV. The fact is that 
Columbia has licensed no picture for television which is in theatrical 
distribution that were released post-1948. 

Upon investigation, it was found that this exhibitor pays us the 
same film rental for all pictures, regardless of their cost, importance, 
or drawing ability. That film rental is $12.50 per picture, somewhat 
less than Mrs. Fisher paid in 1947. 


CONCLUSION 


Mr. Chairman, I sapere there has never been a time when some 


theaters, as some distributors, were not in trouble. Many theaters 
have gone out of business during the last 5 or 6 years and I have no 
doubt that others are laboring under an economic strain today. I 
think it is quite evident that much of this is due to the arrival on the 
amusement stage of two great competitive forces, one being television 
and the other the drive-in theater. 

Television has provided many millions of Americans with good and 
sufficient reason, as they see it, to remain within their homes and out 
of the theaters. 

Drive-in theaters, which now blanket the land, have lured countless 
patrons away from the closed conventional theaters with which they 
compete. They have provided a novelty and facilities which appear 
to be attractive to large numbers of the public seeking movie entertain- 
ment, and by their very nature draw patrons relatively great distances. 

It is axiomatic in our business that both these forces have made sur- 
vival of marginal theaters extremely difficult and, in an unfortunate 
number of instances, impossible. Much as we may regret the disloca- 


12 See affidavit No. 11, p. 504. 
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tions and hardships which have resulted from them, I see nothing 
insidious in the rise and development of new entertainment mediums 
which have the acceptance and approval of the public, who, in the 
final analysis, alone Scleiiine how and where they are going to spend 
their amusement dollars. 

These developments, it seems to me, are nothing more than an ex- 
pression of sn a a change and progress through which our 
country derives so much of its leadership and strength. . 

No greater disservice can be done to an industry which has been and 
will continue to be great, than for its members to indulge in irrespon- 
sible name calling and backbiting in search of a scapegoat. 

The problems which confront the motion-picture industry are the 
problems of exhibitors, distributors, and producers alike. All must 
face up to these problems together and find within themselves the 
ingenuity, the showmanship, and competitive spirit required to meet 
the challenge of fair competition. 

My company obtains 28 percent of its domestic revenue from small 
accounts solicited by its field salesmen. Every additional theater adds 
to its volume, or potential volume, of business and helps to defray the 
cost of operation. 

Since every theater which closes means a complete loss of revenue 
from that source, Columbia does and will continue to do everything 
within the limits of its power and resources to keep theaters open. 
They are a vital necessity in our overall distribution program, because 
many of our pictures have a primary appeal for small-town audiences. 

The people in our 32 branches across the country have been instructed 
to make every reasonable concession to assist exhibitors in difficulty, 
and they do. Exhibitors, however, must recognize that the task of 
uprooting the public from their living-room easy chairs is not solely 
the responsibility of the distributor. 

We have done much and will do more in this direction, but it is a 
responsibility exhibitors must share by making their theaters more 
attractive by effective and resourceful publicity and revival of that 
showmanship which has become all but a lost art. 

Exhibitors can expect no guaranty of profits, any more than the 
distributors and producers, because the commodity in which they deal 
is intangible, and, however great its cost, it is of unknown value until 
the public renders its judgment. They must bear, as do the producer- 
distributors, the risk—inherent in every business which relies on the 
art form—that some pictures will earn profits and others will result 
in losses for reasons over which neither they nor we have absolute 
control. 

That is the spirit in which our business was born and by which it 
has prospered beyond the wildest dreams of its founders. I am abso- 
lutely confident that, whatever the difficulties of the moment, it will 
maintain its rightful place among the great industries of our Nation 
and continue its record of providing entertainment and service, not 
only to the men, women, and children of America, but also in all of 
the farflung corners of the world. 

Thank you very much. 

Senator Humrnurey. Senator Schoeppel ? 

Senator Scuorpre.. No further questions. 

But I would like to check up on this contradictory testimony. 
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Senator Humpnrey. Senator Schoeppel, I want to say that I am 
going to have to break off this hearing at 5 o’clock. I have other com- 
mitments this afternoon, and I know you have,too. If youcan arrange 
it, I would like to take the testimony of those that we are unable to 
hear today at 2 o’clock tomorrow. I think we can have the same room. 

I don’t know just what legislative items are on the calendar, so we 
will have to move right along. 

Is it agreeable with the other witnesses, Mr. Phillips, Mr. Feldman, 
and Mr. Gehring, to return tomorrow afternoon ‘ 

Mr. Putuires. I will be happy to. 


Senator Humpurey. Mr. Feldman, can you be with us tomorrow 
afternoon / 

Mr. Feitpman. Yes, sir. 

Senator Humpnrey. And Mr. Gehring? 

Mr. Genrina. Yes, sir. 

Senator Humpurey. I am sorry to have to hold you over, but it is 
a to get this all in 1 day. 

At the beginning of his oral statement, Mr. Montague requested 
that the full text of his prepared statement be incorporated in the 
record. I now hand the reporter a copy for inclusion in the record. 

(The statement referred to follows :) 


PREPARED STATEMENT OF ABRAHAM MONTAGUE ON BEHALI OF COLUMBIA PICTURES 
Corp., May 21, 1956 


My name is Abraham Montague. I am a vice president and director of Columbia 
Pictures Corp., and its general sales manager. My office is in New York City and 
I have general overall supervision of the distribution of Columbia pictures 
throughout the United States and Canada. 

I started in the movie business in 1908, working in a theater in Boston, then as 
an exhibitor and States rights distributor in New England. I came to Columbia 
in 1929 and have been its general sales manager since 1933. 

In the case of U. 8. v. Paramount, which has been mentioned by some of the ex- 
hibitor witnesses, Columbia was referred to as a “minor” distributor and as one of 
the “little three,” together with Universal and United Artists. We distribute 
throughout the free world feature pictures, shorts, and westerns made either by 
ourselves or independent producers. We have never owned or operated any 
theaters. 

Since its inception Columbia has distributed many low and moderate cost 
pictures, sometimes called bread-and-butter program pictures. But each year 
we strive to produce and distribute several high-cost feature pictures of out 
standing quality. The number of such productions released by us each year has 
steadily risen to meet competition and the demands of a more discriminating 
public taste. You may remember some of our exceptional pictures such as: It 
Happened One Night, Lost Horizon, The Jolson Story, All the King’s Men, From 
Here to Eternity, The Caine Mutiny, On the Waterfront, The Long Gray Line, and 
now Picnic. 

A wholly owned subsidiary company, Screen Gems, Inc., has for some years 
been producing and distributing motion pictures made especially for television, and 
more recently has begun to distribute those older theatrical pictures which Co- 
lumbia has decided to license to television stations. 

As a consequence of the marked changes of the last few years, Columbia has 
grown in relative stature to take its place among the leading producer-distributors 
of motion pictures. 

Both my company and I appreciate the opportunity to appear before this 
committee and to contribute in some measure the facts which will aid the com- 
mittee and the Congress in their knowledge and understanding of our indus- 
try which is at once unique and complex. 

I am never surprised when the uninitiated find it difficult to comprehend the 
inner nature and operations of our business, but as I sat through the hearings 
in March, I was amazed by many of the statements made by exhibiter witnesses 
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which could only have the effect of distorting and misrepresenting the facts and 
confusing the listener. 


Let me give you a flagrant and inexcusable example. 


ADMISSIONS TAX REDUCTION AND DISTRIBUTOR PROFITS IN 1954 


Mr. Myers, you will remember, spent considerable time suggesting a correla- 
tion between reduction in the admission tax in 1954 and an almost simultaneous 
rise in the net income of the producer-distributors. Mr. Myers made it quite 
clear that this means the producer-distributors had confiscated all, or a very sub- 
stantial part, of the tax savings which Congress had intended for the exhibitor 
(transcript pp. 18-50). Referring to the stenographic transcript, one notes brief 
allusions by Mr. Myers to “increased foreign remittances” in explanation of part 
of the increase in profits, but the record as a whole and particularly the impression 
created in the hearing room show that the witness intended to get across the idea 
that all or most of the tax was confiscated by the distributors, as proven by the 
coincident rise in their profits. 

This is further borne out by the intensive questioning of the witness by Sen- 
ators Humphrey and Goldwater who were concerned that any further tax relief 
would likewise be confiscated by the distributors and would therefore be un- 
availing to to the exhibitors. To their inquiry, the witness replied that the 
distributors could accomplish just that, but he hoped ‘‘the piteous light of pub- 
licity * * * will deter them.” 

I should like to analyze Mr. Myers’ assertions insofar as he tried to apply 
them to Columbia. (At the outset it should be recognized that both the exhibi- 
tors and the distributors knew and expected that a portion of the tax savings 
should and would necessarily go to the distributors. This followed normally 
whenever a distributor received a film rental computed as a percentage of the 
net boxoffice receipts. The distributor received no comparable benefit on flat 
rental pictures. It is my best judgment that Columbia’s participation in this 
benefit was not great, particularly with respect to the smaller theaters which 
play relatively few of our pictures on a percentage basis. ) 

Let us observe Mr. Myers’ technique. He read to the committee a copy of a 
leaflet apparently distributed by his Allied organization to its exhibitor mem- 
bers, bearing the heading, “Have the Film Companies Nullified Tax Relief? 
Here Are Some Figures—You Be the Judge”’ (tr. p. 21). Under subheading 3 
(tr. p. 24) the statement refers to “the film companies’ sudden rise to opulence 
following tax relief as evidence that those companies took advantage of the 
starved film market to impose on exhibitors terms and conditions of license that 
nullified the relief Congress intended they should have.” 

After dealing briefly with certain aggregate figures for six companies, the 
statement read (tr. p. 25): “Columbia’s net increased from $942,000 for the 
fiscal year 1953 to a smashing $3,595,000 for 1954, an increase of 282 percent. 
And its net for the fiscal year to June 25 this year was $4,948,000 an increase of 
38 percent over 1954.” 

At this point I think the committee’s attention should be drawn to the fact 
that the profit figures cited represent the consolidated net operations of Columbia 
Pictures Corp. and all of its subsidiary companies throughout the world and 
embrace complex and manifold business activities of the most diverse nature 
including production and distribution for theaters and television, financial 
transactions, disposal and acquisition of capital assets, producer settlements 
and transfer of blocked foreign currencies. Involved are gross incomes of $80 
million and $88 million, respectively, only about half of which are derived from 
theatrical distribution in the United States. 

Now, admitting that the American admissions tax reduction became effective 
on April 1, 1954, and assuming (but only for the sake of argument) that 
Columbia's profit rose immediately thereafter, what valid or logical justification 
is there for inferring a causal connection between these two facts? 

Mr. Myers would have us damned by the coincidence and nothing more. But 
what is to be said when it is found that even the coincidence is imaginary and 
the real facts completely refute the charge? Mr. Myers, who reads the trade 
papers and who should have read the printed financial statements from which 
he took his figures, and as can plainly be seen from his own figures at page 29 
of the transcript, Mr. Myers knew that the sharp rise in Columbia profits 


1The document referred to is reproduced in this record as appendix I, p. 479. 
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began in the June quarter of 1953 and continued in the first three quarters of 
fiscal 1954, all of which preceded the tax reduction on April 1, 1054. 

Moreover, Mr. Myers should have known that in April 1953 Columbia released 
Salome, a highly successful picture, accounting for some of the rise in profits in the 
June and September quarters of 1953, and he must have known (because it estab 
lished a landmark in the recent annals of motion picture history) that in August 
1953 Columbia released From Here to Bternity, a picture which received eight 
academy awards, and which stands as the biggest moneymaker this company has 
ever had and, if I may say it, one of the most profitable pictures to exhibitors in 
many years. 

In addition (and Mr. Myers should have known this from press reports), in 
December 1953 Brazil released blocked funds which had accumulated in that 
country over a number of years, and Columbia received from that source approx! 
mately $1,400,000. 

Now, What is the real explanation for what Mr. Myers considers the extraor 
dinary profits of my company in the following fiscal year, ending June 1955? 
In that year Columbia was still receiving the tlow of income from Eternity. In 
addition, as the entire industry knows, The Caine Mutiny, a highly successful 
picture, was released by us in July 1954, and 3 months later we gave to the thea- 
ters of America the academy award picture of that year, On the Waterfront, 
which to date has had more than 18,000 exhibitions to the mutual protit of our 
selves and our exhibitor customers. A large number of theaters brought the 
picture back for a repeat run after the wonderful publicity of the academy award, 
and many of them earned larger grosses and profits from the second run than 
they had originally. 

In this year, too, Columbia’s increase in profits reflects the receipt of largely 
nonrecurring income from unblocked currencies in France, Italy, and Brazil and 
television income aggregating in excess of $1,500,000 (none derived from domestic 
theatrical distribution). 

It is quite plain, therefore, that the exceptional business Columbia enjoyed 
in both those years is, upon simple inquiry, readily explained by the easily ascer- 
tainable facts rather than the bugaboo of wishful thinking. I think this com 
mittee has a right to demand from those who seek its intervention greater 
responsibility and a closer adherence to the facts. 


THE SHORTAGE OF PICTURES 


Now, I should like to turn briefly to what I understand is one of the basic 
charges leveled against the producer-distributors, including Columbia; namely, 
that they have deliberately curtailed the number of pictures they release, thereby 
creating a shortage of product which is used for the purpose of increasing filri 
rentals. 

The complete answer to this charge, which is known to every exhibitor, is that 
Columbia has not curtailed its releasing program at all (except perhaps for some 
western pictures which exhibitors don’t want anyhow) and has maintained an 
even output of between 35 and 40 features for at least the last 10 years, up to 
the present time. Why didn’t one of our statistical exhibitor friends inform the 
committee of that fact? 

While the charge, therefore, does not apply to Columbia, it nevertheless puzzles 
me for several reasons. First, I cannot quite understand what there is wrong 
in a man deciding that he isn’t going to make as many pictures, or cars or pencils 
this year as has been his custom in the past. Nor can I see such a change as 
improper merely because it may be motivated by the belief that it will be more 
profitable—particularly when quality is substituted for quantity in an all-out 
effort to meet and overcome the challenge and competition of other entertainment 
media. This is even the more so because the industry operates in a free and open 
production market where anyone with the requisite know-how and resources may 
join the ranks of independent producers. It is an area in which there has been 
mushrooming activity in recent years and indeed our company distributes many 
pictures produced by such independents. 

I don’t know what compulsion can be brought to bear on those who would 
produce fewer pictures to make more, but it is a force I would counsel against 
with all my vigor. I say this even though my company has maintained its 
seasonal releases over the past 10 or more years at a substantially even keel. 
Last year and the year before we had 37 and 38 pictures respectively and I 
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expect we will release approximately that number this year. My fear is that any 
power which can force my competitor to produce more can make we produce less 
and I am not quite ready for that, and I should hope neither are the exhibitors of 
America. 

In any event, the witnesses who made the broad and indiscriminate charge of a 
deliberate curtailment of production might have granted an exception for 
Columbia out of simple respect for the facts. United Artists, too, is a distributor 
which I believe has been increasing the number of its releases in the past few 
years, and now RKO is rapidly coming back into production. 

In passing, I should like to point out that year after year my company has a 
large number of features which it cannot persuade more than a fraction of 
theaters to play. They are and have.been available at very reasonable rental 
terms—fiat in almost every case. They have been offered and urged upon many 
exhibitors who have refused to play them. They are not, and, in the nature of 
things, cannot be the equivalent of an Eternity of a Waterfront, but they are 
well-made motion pictures suitable for exhibition in every theater in the land 


and it seems to me they should look very attractive indeed to those who claim to 
be starving for pictures. 


PRERELEASE PICTURES 


Another asserted misdeed with which the distributors are charged is excessive 
use of the prerelease method of launching feature pictures. Again I sat through 
the March hearings waiting for an exhibitor witness to acknowledge that Columbia 
has never prereleased a picture, although it made a brief attempt (which was 
abandoned) to do so with Salome back in the sprink of 1953. Since this is the 
plain fact, I submit it to keep the record straight. May I also offer my consid- 
ered judgment that there is a legitimate place in distribution for either the pre- 
releasing or special handling of exception pictures, and that such distribution not 
only enables the producer to get an equitable return for his product but almost 
invariably enhances the value of the picture for all theaters. 


ARE FILM RENTALS TOO HIGH? 


Exhibitors witnesses complained that the rentals they paid for pictures were 
too high. A grievance of this nature, unless it is particularized to a specific 
theater and a specific picture, cannot be categorically admitted or denied. There 
are many, many facets to the question and I am quite certain that within the 
limits of the time allotted they cannot all be adequately explored. 

The essence of the complaint as I understand it is that the rental of a picture 
is excessive if the theater operator does not earn a profit from its exhibition. The 
objective sought is the establishment of the principle that an exhibitor is entitled 
to a profit on every picture as a matter of right and that the one and only party 
he may look to for the guaranty of such profit is the distributor. Not the popcorn 
wholesaler, not the landlord, not the real-estate tax man, not his employees, and 
certainly not his own resourcefulness, showmanship, and competence. The 
exhibitor would like the producer-distributor to guarantee his solvency and 
success. 

What is the other side of this coin? I shall try to allude later on to some of 
the gigantic problems and risks that are involved in the production of pictures. 
For the moment, I should like to point out to the committee that almost 50 
percent of the pictures released each year are losing ventures to Columbia. In 
1953-54, 19 pictures were profitable and 18 lost money; in 1952-53, 17 were 
profitable and 15 lost money; in 1951-52, 17 were profitable and 22 lost money: 
of the 1954—55 releases, it now appears that 21 will be profitable and 17 will lose 
money. Even of the pictures that finish out in the black, some show just a 
bare profit. 

This is not all. The entire picture is brought into sharper focus if it is 
realized that excluding the net results of just three productions—From Here to 
Eternity, the Caine Mutiny, and On the Waterfront—the profits realized by 
Columbia in both fiscal 1954 and fiscal 1955 would have been substantially 
wiped out. This is the problem our company faces each year—to create and 
successfully market a handful of pictures which will overcome an otherwise 
unprofitable operation. Over the years the public, the exhibitors and our 
stockholders have developed a faith, based on a record of accomplishment, 
in Columbia’s ability to come up with the winners and maintain its position in 


the industry against fierce competition. Conversely, we have always striven to 
justify that faith. 
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I have mentionued some of Columbia's recent outstanding pictures. They are 
the attractions with the magic ingredient for ending the box-office blues. In- 
grained in them is the formula for bringing the ever more discriminating public 
back to the motion-picture theater. They did bring the public into the theaters in 
droves and established unprecedented grosses for our exhibitor customers. Out 
of these extraordinary grosses, we received extraordinary film rentals. But, 
as all things are relative, so these extraordinary rentals must be viewed not only 
against the extraordinary theater business which produced them, but also 
and this is the point—against the extraordinary profits which these exhibitions 
created for the theater operators. 

There is not the slightest question that what our exhibitor friends—those who 
are satisfied and those who gripe—wish for above all else are more pictures like 
Eternity, Caine, Waterfront, and VDicnic. The best evidence of this is that 
between 15,000 and 18,000 of them have played each of these pictures while 
often fewer than half that number will permit many others of our productions 
to grace their screens. Columbia will marshal all of its resources and capabilities 
to produce and distribute latter-day Eternitys and Waterfronts, but one would 
be myopic indeed not to recognize that these artistic masterpieces enjoy their 
preeminence only because they incorporate a rare quality called genius which 
cannot be turned on and off like a faucet. Our product is not manufactured 
on any assembly line. We are proud of our great achievements but we do not 
apologize for those accomplishments which fall short of genius. 

To sum up, we release pictures which are eminently successful and many 
which are not. Our customers buy those they want and reject the others. 

In the negotiations which precede license agreements there is no limit to the 
variety of film rental terms offered, rejected, or ultimately agreed upon. I 
ean assure the committee that, quite at variance with the inflexible selling 
policies which some of the witnesses would have you believe we lay down, 
exhibitors are just as tough at bargaining as we are. Mr. Rembusch, for example, 
has written me that he will never pay 50 percent for any picture even when 
his signed contract requires him to do so. Thus far, he has prevailed. Similarly, 
if a distributor was ever entitled to receive percentage terms on a picture, this 
was Columbia's right on the Caine Mutiny and Eternity. Yet the fact is that 
one-third of all theaters which exhibited the former paid flat rentals; 4,000 
Eternity deals were flat. Far and away most of our pictures are sold to most 
theaters on flat rental terms. 

Sometimes exhibitors experience unfavorable results at the box office. This 
may be due to the unsuitability of the picture, or the weather, or a spectacular 
on television, or a basketball game in the armory. But, I daresay in thousands 
of instances each year, where an exhibitor has suffered from the exhibition of a 
Columbia picture, where he makes full disclosure of the facts and we think he 
deserves consideration, we voluntarily reduce the film rental regardless of con- 
tract terms. We don’t think this earns us any medals. We think it is good 
business and we know of few other businesses where the practice prevails. 

I think I should add at this point, parenthetically, that however liberal are 
the policies we pursue, we cannot ignore our responsibility as a publicly owned 
company, engaged in business for the purpose of earning profits and subject 
to very real obligations to some 3,500 stockholders, not to mention the SEC. 


RISE IN COST OF PRODUCING AND DISTRIBUTING PICTURES 


It would be fitting to devote a few moments to discussion of some of the 
problems which confront Columbia as a producer and distributor of pictures 
and which necessarily have their impact on exhibitors. A good starting point is 
this claim of the exhibitor witnesses that film rentals have gone up. I think 
it is obvious that no consideration of film rentals (i. e., selling price) is com- 
plete without an understanding of what has happened to the cost of making and 
marketing our pictures. The committee should know that there has been an 
upsurge in the costs entailed not only in the actual production of our pictures 
but also in the very substantial items of advertising, print costs, and distribution 
overhead. I should like to refer briefly to some of the factors which have 
brought about this situation. 

Television has made a tremendous impact on the motion picture business since 
1948. Weekly attendance has dropped from 70 million to 47 million and has 
forced the closing of a large number of marginal theaters. Distributors have 
had their business seriously disrupted. With over 400 television stations offer- 
ing viewers in 30 million homes quality dramatic programs and old western 
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movies for free, important parts of Columbia’s production program began to be 
unsalable. 

Western features once were an important part of Columbia's business. Gene 
Autry was one of its stars. His 1948 pictures grossed well over $300,000 each. 
Then Gene Autry went on TV and on his last picture, On Top of Old Smokey, 
released in December 1952, Columbia grossed less than $100,000 and lost money. 
We stopped producing westerns. Since all westerns have a kind of similarity, 
we have been reissuing its old supply to what’s left of the market. The present 
western reissue income represents but a fraction of what Columbia formerly 
earned in this market. 

In addition to the many old theatrical pictures appearing on TV, people could 
view many dramatic shows that were comparable to the old program picture. 
With a large supply of entertainment easily accessible at no cost, no one wanted 
to pay to see any more of the small budget pictures in the theaters. Columbia 
begain to lose a great deal of money on pictures such as the Crime Doctor and 
the Boston Blackie pictures and had no choice but to eliminate them froin its 
production schedule and substitute more expensive pictures. It also became 
necessary to spend a great deal more money for pictures, not only in order to 
get people out of their armchairs at home, but also to meet the skyrocketing 
demands of important producers, directors, and actors who have become acutely 
tax conscious and for whose services television now competes. More and more 
these production personalities demand and get participating shares in the profits 
and even in the gross revenue from pictures. 

For examp!e, in 1951 Columbia had about $24 million invested in film inven- 
tories; today it is substantially double that amount. Most of this money went 
to the increased number of more expensive pictures. In 1951 Columbia had only 
four pictures which cost more than $1 million and its big picture for the year, 
Ten Tall Men, cost but $1,250,000. In 1955 there were 9 pictures that cost $1 
million or more to produce and the big picture, The Caine Mutiny, cost $2,500,000 
for the negative alone. (Add to the negative cost an additional amount of 
$1,700,000 for prints and advertising and you have a total single picture invest- 
ment of $4,200,000 exclusive of distribution overhead.) More significantly, 
whereas in 1951 Columbia was able to produce 6 pictures that cost less than 
$200,000, in 1955 it could produce only 2. 

More expensive pictures require more advertising, particularly in the face of 
sharply increased competition. Since 1951 Columbia has doubled its advertis- 
ing budget. Print costs have increased not only because prints cost more today 
(there has been a strong swing toward color pictures for which prints cost 
roughly four times as much as black and white prints), but also because the 
methods of distribution today require faster playoff of product and more 
saturation bookings. The latter policy was unknown 5 years ago. Next month 
Columbia expects to have simultaneous exhibitions in over 90 theaters in the 
Pittsburgh area on several new pictures. Even important pictures require more 
prints. The Caine Mutiny required 385 prints for 15,300 bookings, whereas 
Ten Tall Men required only 350 prints for 16500 bookings in 1951. 

The increase in distribution costs is only partially attributable to the increases 
in salaries, rent, and other items that have occurred since 1947. New methods 
of distribution have been instituted to conform to the decree in U. S. v. Para- 
mount. Under the present system each picture is merchandised and licensed on 
an individual basis. Negotiations with an exhibitor for a single picture may in- 
volve many days of discussions, personal visits, and telephone calls. Salesmen now 
call on small-town theater owners 6 or 7 times a year, where formerly they may 
have made only 1 or 2 visits. It is estimated that Columbia branch salesmen 
now travel about 25 million mles at a cost of over $1 mllion yearly, while account- 
ing for only 28 percent of Columbia’s domestic revenue. Additional work in 
the branches and home office resulting from this new method of licensing product 
necessitated the employment of additional personnel. The institution of com- 
petitive bidding caused the creation of a new department. Today 60,000 bid in- 
vitations, sent to 1,700 theaters in about 500 situations, are processed annually. 

The sharp rise in substantial costs would well justify commensurate in- 
creases in film rentals. By and large we have not adopted such a policy with 
respect to the great mass of exhibitors who buy principally on a flat rental basis. 
Where our overall operations have resulted in any substantial increase in film 
rentals, these have resulted, as I have pointed out, from augmented box-office 
returns on our exceptional high-cost productions which are licensed in the main 
on percentage terms. 
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A BUSINESS OF GREAT RISKS 


The inherently speculative nature of production (as every bank and investor 
knows) is, if anything, greater today than at any time in the recent history of 
moviemaking. A striking example is Columbia's experience wtih two pictures 
which were released in August 1953. One of them was From Here to Eternity. 
From my previous references to that picture the committee knows how highly 
successful and profitable it was. The other picture, entitled 5,000 Fingers of 
Dr. T. was released at a cost of approximately $2 million, only a little less than 
the cost of Eternity. 5,000 Fingers of Dr. T. received a magnificant production 
under the overall supervision of one of the outstanding producers in the industry. 

It died. Exhibitors would not and did not buy it. Whereas Eternity’s ex- 
hibitions have gone over the 19,000 mark, only some 2,600 theater owners have 
been persuaded to play 5,000 Fingers; the balance of them were not even inter- 
ested in showing it as a second feature. 

5,000 Fingers of Dr. T. will represent a net loss to Columbia of close to $2 
million; only slightly less will be our loss on Three for the Show, a picture re- 
leased in the same year as The Caine Mutiny. We would like very much to 
adopt the philosophy of some of our exhibitor friends and find someone who will 
assume our loss and convert it into a profit or at the very least grant us a refund 
to make up for the disasters. Unlike the exhibitors, however, we don't know 
where to turn. 

INCREASING IMPORTANCE OF FOREIGN MARKET 


No description of the motion-picture business, however sketchy could omit 
reference to the growing importance to our American companies of revenue from 
abroad. 

As domestic costs of production and distribution have continued to rise, the 
proportion of Columbia’s business from domestic sources has fallen from 65 
to 50 percent. We have come to rely on foreign markets for one-half of total 
revenues to help bridge the unfavorable and widening gap between domestic 
income and expense. 

Few films today earn even their negative cost in the United States and it 
has become necessary to produce pictures palatable to tastes in England, Italy, 
and Japan as well as here at home. No producer of pictures here could hope 
to survive without thorough exploitation of markets outside the United States. 


CONCERNING AFFIDAVITS FILED BY EXHIBITORS * 


In conclusion, permit me to make some comments regarding the affidavits 
which have been submitted by individual exhibitors, claimed to support the 
arguments made here by their spokesmen. One thing stands out and that is, 
that of the thousands of theater operators presumably represented by the 
gentlemen who testified here in March, which does not include the many thou- 
sands of other exhibitors whom they do not pretend to represent but who were 
well advised of these hearings, there have been produced just 50 complaining 
affidavits. 

Even these affidavits, on close and careful scrutiny, contain so many inac- 
curate and misleading charges as to render them virtually worthless for the 
purposes of this investigation. May I refer to several which exemplify the 
general character of all. 

Frank Stewart,’ an Illinois exhibitor complains of the manner in which Co- 
lumbia offered for bidding its Humphrey Bogart picture, The Harder They Fall, 
for his wide-screen drive-in, Urbana. When invited to bid, contends Mr. 
Stewart, he was not afforded an opportunity to first view the picture but 
instead he was informed that Columbia had prepared a special two-reel subject 
of excerpts from the picture and that this special subject was available for 
screening. Mr. Stewart now states that he should have been offered a chance 
to view the entire picture before being expected to bid. 

What are the facts? Columbia did offer the two-reel subject of scenes from 
the picture with the explanation that the picture was not yet completed, being 
in the process of cutting and editing. The picture not being finished, no exhibitor 
in America could or did see the final complete production at that time, and all 
bidders were given the same opportunity to buy on the basis of the specially 
prepared two-reeler which was a fair representation of the ultimately completed 

2See appendix III, p. 490. 

° See affidavit No. 45, p. 553. 
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picture. There was nothing improper in this. We were trying to speed the 
release of our important picture which has won wide critical acclaim. 

Now, as to the merit and sincerity of Mr. Stewart’s complaint, I will state 
just 1 fact from which. the committee will have no difficulty in drawing only 1 
inference: On every picture for which Columbia has sent Mr. Stewart first-run 
bidding invitations since institution of such bidding in July 1955, simultaneously 
offering a prior screening of each picture, Mr. Stewart has not even. once 
submitted a first-run bid for this theater nor has he on even a single occasion 
availed himself of the screening offer. 

This is the same Mr. Stewart who filed with this committee in 1953 an 
affidavit against Columbia. When he learned that Columbia had filed a re- 
sponse exposing the falsity of his charge, Stewart sent the committee a letter 
of full and complete retraction. We think that as a gesture of simple honesty 
he should now repeat that forthright act. But, even more, we should like to 
see Mr. Stewart and all the other Stewarts call upon greater resources of in- 
tegrity in resisting either the inner urge or external blandishments to get on the 
bandwagon. 

1.4 Mr. Ben Adams is a member of the Board of Directors of Allied Inde- 
pendent Theater Owners of Kansas and Missouri. He arranged to split product 
with the opposition theater in his community, without the knowledge or con- 
sent of Columbia. Under this convenient arrangement designed to eliminate 
competition, Columbia pictures were assigned to Mr. Adams’ theater, although 
the opposition theater has greater drawing ability. This exhibitor complains 
about the late availability of product, but investigation reveals that he fre- 
quently plays directly after or just prior to first run Wichita, Kans., the princi- 
pal city in the area. Mr. Adams demands relief from exhorbitant film rentals 
but omits to state that he has received many reductions on both flat rental and 
percentage pictures from Columbia. He insists that he is entitled to a profit 
on every picture that he plays. 

11. Mrs. Hallie Fisher® operates the Corinth Theater, in Corinth, Ky. The 
theater has a seating capacity of 312, which is larger than the population of 
this community. This exhibitor charges that the same pictures being shown 
in her theater are being shown on TV. (Oddly enough only a few short months 
ago we were compelled to litigate and win a lawsuit which the Government 
accused us of refusing to do precisely this.) The fact is that Columbia has 
licensed no picture for television which is in theatrical distribution. 

Upon investigation, it was found that this exhibitor pays us the same film 
rental for all pictures regardless of their cost, importance or drawing ability. 
That film rental is $12.50 per picture, somewhat less than Mrs. Fisher paid in 
1947. Columbia knows of no other exhibitor in the United States who is able 
to buy Columbia features as cheaply. 

13. Mr. Norman Glassman,’ of Lowell, Mass., complains of the decline in at- 
tendance at his Rialto Theater. He neglects to inform the committee that a 
large number of his former patrons now attend several newly built drive-in 
theaters in the area, an incident of developing competition which can hardly 
be blamed on the distributor or remedied by Congress.°® 

We find that the only Columbia picture ever licensed to this exhibitor on per- 
centage terms was From Here to Eternity; we let him play every other picture 
he buys at a flat rental. 

Mr. Glassman also complains that pictures are not made available to him 
promptly and that, consequently, his patrons are not permitted to view pictures 
that are fresh and new. Examination of our records, however, shows that Mr. 
Glassman seldom plays Columbia product when available, and this includes 
such pictures as From Here to Eternity, Miss Sadie Thompson, On the Water- 
front and The Caine Mutiny. The Caine Mutiny, for example, was available 
for exhibition on September 18, 1954, but Mr. Glassman elected to play it almost 
8 months later on January 6-8, 1955. 

18. The affidavit filed by Mr. David Hodgdon* makes broad charges and sub- 
mits overall operation figures which necessarily are not susceptible of refuta- 
tion without access to and audit of his records. Since these are not available 
to us, we can only point to several items which appear to be notable. The first 
is that the exhibitor confesses to having a theater monopoly in each of two 


*The number poomtiog So; a refers to the number of the affidavit. (See 


appendix III, beginning p 
5 See affidavit No. 11, p. 504. 
® See affidavit No. 13, p. 507. 
7 See affidavit No. 18, p. 511. 
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quite substantial towns, Wakefield and Middleboro, Mass. Secondly, he repre- 
sents the population of both towns to be more than double those listed in the 
1950 United States census. If this is a fact, we think it is significant that Mr. 
Hodgdon’s film rentals paid to Columbia on flat rental pictures was not sub- 
stantially different in 1954 or 1955 than it was in 1949-50. In both years he 
played 3 percentage pictures in Middleboro and 4 in Wakefield. 

In Mr. Hodgdon’'s own figures for Wakefield it is apparent that the increase 
in box office admissions in 1955 over 1954 amounted to approximately $8,400 which 
had the effect of increasing his gross profit to approximately $1,700. Quite 
clearly, therefore, the claimed increase in loss of close to $8,000 must be attributed 
to factors other than his film operations. Similarly in Middleboro the claimed 
increase in loss of more than $5,000 is obviously not accounted for by the gross 
and film cost figures submitted by the exhibitor. The only conclusion which can 
be drawn is that other factors in the operation of these theaters account for the 
increased loss. 

21. Mr. W. E. Horsfield * of Morgenfield, Ky., a member of the board of directors 
of Mr. Myers’ affiliate in Allied, Ky., complains that the distributors are causing 
him to lose money. He neglects to inform the committee that the closing of Camp 
Breckenridge 2 years ago together with the growth of drive-ins and television 
account for his loss of business. 

Mr. Horsfield represented to the committee that he was the operator of a 
theater in Sturgis although Columbia records indicate that he had sold his 
theater at the time of making his affidavit. Analysis of the film rentals paid by 
this exhibitor shows that they were lower during the 1954-55 season when he 
played a large number of percentage pictures, than they were during previous 
years, when he was paying flat rentals. 

The exhibitor claims that the Long Gray Line was not made available to his 
theaters until late July 1955, and that Columbia demanded 50 percent film rental. 
The fact is that this picture was licensed on March 31, 1955 and played in the 
exhibitor’s Morgenfield theater on May 29 to 31, 1955, not in July... On a gross 
of $233.25, he paid a film rental of $93.30 which is 40 percent and not 50 percent 
of the gross. 

Similar misstatements were made in regard to the other Columbia pictures 
cited in the affidavit. 

22. Mr. W. G. Horstman * who operates the Princess Theater in Odebolt, Iowa, 
complains that he is unable to make a profit on the “average” picture. As was 
previously indicated to this committee, approximately 50 percent of Columbia 
pictures lose money. The committee should note that during the 1954—55 season, 
this exhibitor played 12 pictures at film rentals of $12.50 or less. The film rental 
for From Here to Eternity was less than he paid for a top picture in 1947. Dur- 
ing the last 3 years, he has played only one picture on percentage terms. What 
is the problem—and solution—of a theater which cannot operate profitably on 
film rentals of $12.50 per picture? 

23. Mr. Ben Hurner ” of Bird Island, Minn., (population 1,333) complains he 
was forced to buy The Caine Mutiny at 50 percent terms. The exhibitor omits 
informing the committee that, although he contracted to play the picture at 
those terms, he paid a film rental of $13.22 after an adjustment to 40 percent. 
All other pictures have played at this theater at flat rentals which usually are 
$10, $12.50, and $15. There are frequent reductions of film rental. Isn’t this 
precisely the kind of consideration for which these exhibitors are asking? 

31. Mr. Leonard Leise “ who operates a theater in Randolph, Iowa, is a member 
of the board of directors of Allied Theater Owners of Iowa. His “crying need 
* * * is to run only top grossing pictures on livable terms.” He has played only 
one percentage picture (From Here to Eternity) from Columbia. He paid a film 
rental of $25 for top pictures such as On the Waterfront, $30 for The Caine 
Mutiny, and $25 for The Long Gray Line and Man From Laramie. He plays only 
a limited number of top Columbia pictures and, by reason of his noncompetitive 
situation cannot claim to suffer from a shortage of product. The charge of 
“lumping in other lesser pictures” is belied by the record which shows him to be 
an extraordinarily selective buyer. 

30. The operator of the West Theater, Barberton, Ohio, charges that his film 
rentals increased over $3,500 in 1955 over 1954 although his gross receipts in- 
creased only about $1,000. 





8 See affidavit No. 21, p. 513. 
® See affidavit No. 22, p. 515. 
© See affidavit No. 23, p. 516. 
11 See affidavit No. 31, p. 528. 
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Columbia’s analysis of product played by this exhibitor appears to contradict 
this assertion of greatly increased rentals. In both years this exhibitor played 
almost all pictures on flat rentajs ranging from $20 to $50. In both years he 
played single-day engagements at $15. In each year he played a single picture 
on percentage terms with From Here to Eternity film rental in 1954 far exceed- 
ing the film rental for The Caine Mutiny in 1955. The film rental for the 1954 
Judy Holliday and Alan Ladd features were the same as their respective 1955 
pictures. The rentals for program pictures for each year were the same. This 
exhibitor is asserting his film rental increased almost $70 per week. Insofar 
as Columbia is concerned the facts do not support the assertion. 

36. Mr. Joseph Milnar ” who operates a theater in Spring Valley, Minn., and 
complains of the necessity of paying 50 percent for pictures, cannot support this 
charge against Columbia. Columbia has sold him only 1 percentage picture in the 
last 3 years, From Here to Eternity; while the original terms were 50 per- 
cent, this was reduced to 40 percent after exhibition. It is believed that this 
reduction was made in the face of one of the highest grosses this theater ever 
achieved. 

The charge of conditioning has no basis in fact. On April 12, 1955, this ex- 
hibitor licensed three top pictures: The Caine Mutiny, On the Waterfront, and 
Hell Below Zero, and none of the so-called minor pictures were licensed to him 
at that time. Here is another exhibitor who is most selective in licensing our 
product. 

37. Mr. Daniel Murphy.” operator of the Loring Hall Theatre, Hingham, 
Mass., filed an affidavit deploring the elimination of so-called American family- 
type pictures, and he particularly regretted the failure to produce football 
pictures which he claimed has a great attractiveness in his theater. In view of 
this complaint, I know it will seem incredible, but the fact is that, upon exam- 
ination of Columbia’s records, it was found that this exhibitor did not play 
the most recent football picture released by Columbia, Saturday’s Hero, nor 
did he play our most recent basketball picture Harlem Globetrotters. Pictures 
peculiarly American in subject matter, such as All the King’s Men, Battle Sta- 
tions, The Bamboo Prison, Yank in Indochina, Man in the Saddle, and Whistle 
at Eaton Falls have never played at this exhibitor’s theater. 

43. Mr. Vernon Schaeffer * of Adams, Minn., claims that he is unable to buy 
“most of the best pictures except on an exorbitant percentage basis.’ He in- 
sists that only “the best pictures” are suitable for his customers. An examina- 
tion of Columbia records indicates that this exhibitor buys very few Columbia 
pictures, has never bought a single picture on percentage terms, and pays flat 
rental of $15 and $20 for product. He has failed to play such important pictures 
as From Here to Eternity, Miss Sadie Thompson, and A Prize of Gold. Ad- 
mittedly many of our pictures are not “best pictures,’ but those I have men- 
tioned are some of the best produced by Columbia or any other company, and 
there is no evidence whatever that Mr. Schaeffer was unable to license these 
pictures at reasonable terms. 

44. Marcella Smith,” the operator of the Vinton Theatre in McArthur, Ohio 
(population, 1,466), claims that the percentage of film rental to gross receipts 
has increased during the past few years. On investigation, Columbia finds that 
this exhibitor buys fewer pictures today than she did in 1947-48. Film rentals 
paid by her are substantially less than those of the earlier period. The current 
top bracket features are licensed for $20, $25, and $30. During the 1947-48 
season top-bracket product (produced at substantially lower cost) was licensed 
to this exhibitor for $40, $50, and $80. It was also found on investigation that 
this exhibitor is playing most pictures substantially after availability. She is 
now dating product which has been available to her for several months. For 
example, The Man From Laramie, an outstanding picture, was available for 
dating on December 21, 1955. It was played March 11, 1956. 

4. Vergil Baracca,” the operator of the Roosevelt Theatre, Beacon, N. Y., since 
1950, complains that he has been required to bid for first-run product and that 
bidding is being unfairly handled. 

Columbia carefully investigated this charge and finds that this exhibitor has 
been bidding for Columbia product against the Beacon Theatre since June 28, 
1950, and that bidding was instituted the very day that Mr. Baracca’s request 

12 See affidavit No. ¢ 

13 See affidavit No. 37 

14 See affidavit No. 

15 See affidavit No. 

16 See affidavit No. 
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transmitted to the Columbia branch office by his buying and booking represent- 
atives, Liggett & Florin, who represent many theaters. 

All pictures released since 1950 have been submitted for bidding. No em.- 
ployee has any recollection of a request by Mr. Baracca for additional time in 
which to submit bids. No bid of his was ever rejected because it was received 
too late. 

During the current season the competing theaters have been invited to bid on 
31 pictures (excluding reissues). The Roosevelt bid on all pictures. It won, 
either through negotiation or bid, 11 pictures, including The Man From Laramie, 
one of the year’s top pictures. In each instance where the Roosevelt lost the bid, 
better terms were offered by the competitive theater which Mr. Baracca admits 
in his affidavit has twice his seating capacity. Mr. Baracca admits that he 
cannot substantiate his feeling that his bids exceeds those of his opposition. In 
point of fact, there is not the slightest basis for such a charge. 

Although it is Columbia's policy not to reveal bids to opposition theaters, it 
seems necessary in this instance to give the committee a few examples of bids 
submitted during the current season by the competing theaters. On one of 
Columbia’s current pictures, Jubal, the Roosevelt bid was $200 guaranty against 
40 percent of the gross receipts. The Beacon’s winning bid was $325 against 
35 percent of the gross. On Three Stripes in the Sun, the Beacon’s bid of $150 
against 30 percent was deemed superior to the Roosevelt bid of $100 against 25 
percent. On Queen Bee the Beacon bid $100 against 25 percent while the 
Roosevelt bid $80 against 25 percent. The picture was awarded to the Beacon. 

This exhibitor complains he cannot obtain second-run product. Columbia 
records indicate that Mr. Baracca occasionally buys a second-run picture. Co- 
lumbia would be pleased to sell him all that he desires. 

Mr. Baracca complains that he is unable to obtain a steady flow of product for 
his theater. He neglects to advise the committee that theaters in Beacon are 
subject to 1 day’s clearance in favor of theaters in Newburgh, N. Y., a much 
larger city. Columbia makes every effort to insure a regular flow of product to 
the Roosevelt and from time to time bas obtained a waiver of clearance from the 
Newburgh theaters. This occurred most recently on May 4, 1956, when a waiver 
of clearance was obtained for the feature, Jungle Moon Men. Basically, however, 
the continuity of pictures in the Roosevelt, as in any theater competing for a 
limited commodity, is determined by its success or failure in bidding. 

This exhibitor suggests that the committee arrange a split of product with his 
opposition theater. We are informed that from time to time Mr. Baracca has 
attempted to arrange a split of product with his competitor, but that his efforts 
have been unsuccessful. The committee understands, I believe, that a split is an 
arrangement by competing exhibitors who allocate the distributors’ product 
between them and thereby eliminate competition. Under this arrangement, a 
distributor whose pictures have been assigned to one of the exhibitors must sell in 
a closed market, for the other exhibitor will not deal with him. Columbia never 
initiates or condones an arrangement of this kind, although it often has no 
alternative but to yield to it. Our attorneys inform us that such a split may 
constitute an illegal restraint of trade. 


CONCLUSION 


Mr. Chairman, I suppose there has never been a time when some theaters, as 
some distributors, were not in trouble. Many theaters have gone out of business 
during the last 5 or 6 years and I have no doubt that others are laboring under an 
economic strain today. I think it is quite evident that much of this is due to the 
arrival on the amusement stage of two great competitive forces, one being 
television and the other the drive-in theater. 

Television has provided many millions of Americans with good and sufficient 
reason, as they see it, to remain within their homes and out of the theaters. 

Drive-in theaters which now blanket the land have lured countless patrons 
away from the closed conventional theaters with which they compete. They have 
provided a novelty and facilities which appear to be attractive to large numbers 
of the public seeking movie entertainment, and by their very nature draw patrons 
relatively great distances. 

It is axiomatic in our business that both these forces have made survival of 
marginal theaters extremely difficult and, in an unfortunate number of instances, 
impossible. Much as we may regret the dislocations and hardships which have 
resulted from them, I see nothing insidious in the rise and development of new 
entertainment mediums which have the acceptance and approval of the public who, 
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in the final analysis, alone determine how and where they are going to spend their 
amusement dollars. These developments it seems to me, are nothing more than 
an expression of technological change and progress through which our country 
derives so much of its leadership and strength. 

No greater disservicé can be done to an industry which has been and will con- 
tinue to be great, than for its members to indulge in irresponsible name-calling 
and backbiting in search of a scapegoat. The problems which confront the 
motion-picture industry are the problems of exhibitors, distributors, and pro- 
ducers alike. All must face up to these problems together and find within them- 
selves the ingenuity, the showmanship and competitive spirit required to meet the 
challenge of fair competition. 

My company obtains 28 percent of its domestic revenue from small accounts 
solicited by its field salesmen. Every additional theater adds to its volume or 
potential volume of business and helps to defray the cost of operation. S nce 
every theater which closes means a complete loss of revenue from that source, 
Columbia does and will continue to do everything within the limits of its power 
and resources to keep theaters open. They are a vital necessity in our overall 
distribution program, because many of our pictures have a primary appeal for 
smalitown audiences. 

The people in our 32 branches across the country have been instructed to make 
every reasonable concession to assist exhibitors in difficulty, and they do. Bxhib- 
itors, however, must recognize that the task of uprooting the public from their 
living-room easy chairs is not solely the responsibility of the distributor. We 
have done much and will do more in this direction, but it is a responsibility 
exhibitors must share by making their theaters more attractive, by effective and 
resourceful publicity and by revival of that showmanship which has become all 
but a lost art. 

Exhibitors can expect no guarantee of profits, any more than the distributors 
and producers, because the commodity in which they deal is intangible and, how- 
ever great its cost, of unknown value until the public renders its judgment. They 
must bear, as do the producer-distributors, the risk (inherent in every business 
which relies on the art form) that some pictures will earn profits and others will 
result in losses for reasons over which neither they nor we have absolute control. 
That is the spirit in which our business was born and by which it has prospered 
beyond the wildest dreams of its founders. I am absolutely confident that, what- 
ever the difficulties of the moment, it will maintain its rightful place among the 
great industries of our Nation, and continue its record of providing entertainment 
and service not only to the men. women, and children of America, but also in all 
the far-flung corners of the world. 


STATEMENT OF ARNOLD PICKER, VICE PRESIDENT IN CHARGE OF 
FOREIGN DISTRIBUTION, UNITED ARTISTS CORP. 


Senator Humpnurey. Mr. Picker, will you proceed ? 

I want to encourage you to do what | have asked the others to do. 
It is interesting ,and, as you have noticed, we have been very attentive; 
it has been interesting information. But if you can paraphrase some 
of this and skip by and get the meat of it, we will surely appreciate it. 

Mr. Picker. I will dothe best Ican. I think this is different. 

Iam Arnold Picker, vice president of United Artists Corp. in charge 
of foreign distribution. I must explain that this rather long title 
means I am the executive officer of United Artists whose responsibility 
is the marketing and merchandising of our films throughout the world 
except, basically, the United States and Canada. 

I have never ‘appeared before a congressional committee, so this is a 
novel experience for me, but it is a great pleasure to know that this 
committee is interested in the problems of an American industry 
which has so potent an influence all over the world. 

I reached my present position after years of specialized training and 
experience in the field itself. First, let me say that my entire history 
and career has been in the motion- -picture industry—by birth, educa- 
tion, and training. 
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At the time I was born, my father was an exhibitor, operating several 
theaters in New York City. I grew up in the very atmosphere of 
the motion-picture theater. While at college I specialized in inter- 
national affairs and commerce; having received my degree from a 
college of the city of New York in this country, and having spent 
time in England at the London School of Economics and Political 
Sciences. 

After that I spent 1614 years with Columbia Pictures International 
Corp., rising from the position of trainee in the home office to vice 
president of the company. During that time I traveled throughout 
many parts of the world and was gradually charged with more and 
more responsibility and the basic supervision of the entire foreign 
operations under the executive supervision of the president. 

In 1951 I left Columbia to join United Artists and assumed complete 
responsibility and authority for its operations overseas. In the last 
5 years I have consistently traveled approximately 125,000 to 130,000 
miles per year, covering practically every part of the globe outside of 
the Iron Curtain. There is hardly a country in Asia, South America, 
Africa, or Europe that I haven’t visited more than once in that period, 
and I visit many of the major markets 2 and 3 times a year. 

In my travels, I come in direct contact with exhibitors, producers, 
government officials, and with people connected in every possible way 
with our industry. My knowledge is, therefore, widespread in its 
application to the day-to-day operations of our industry beyond the 
borders of this country. 

I make no pretense of knowing every detail of every operation in 
every country, because later on, when I discuss the size of our company 
as well as the industry, you will realize that no one man can familiarize 
himself down to every last detail, but I believe that I have a broad 
grasp of the basic mucliibery which moves the motion-picture industry 
around the world. 

As to the company with which I am associated, I think its history 
and nature is unique, and perhaps requires some explanation. United 
Artists was founded in 1919 by Mary Pickford, Douglas Fairbanks, 
Sr., D. W. Griffith, and Charles Chaplin. 

It was intended that it should os the home of the independent, 
creative producer and artist. It was to be purely a distribution 
agency which in no way was tied to production or exhibition, and where 
the creative efforts of the independent artist and producer could find 
its fullest means of expression. 

With all the vicissitudes of the company’s history, from that day 
to this, in a financial way, it has never once varied from that principle 
and precept. United Artists, as a company, is not a producer and 
has never produced a single foot of film. It is a distribution organ- 
ization which has, as I will point out in just a few seconds, created 
a broad, healthy operation in which the independent producer can 
live and grow and prosper today, if his talents and his abilities so 

rove. 

I will not bore you with details of ancient history. Suffice it to 
say that shortly after the end of World War II the economic health 
of United Artists went into a rather dramatic tailspin, so that by 1949 
and 1950 there was much speculation in the industry as to whether 
or not it could possibly survive. 
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The films that it had for distribution had dwindled to practically 
zero. In fact, the total number of films distributed by United Artists 
in 1949, 1950, and 1951 does not reach in number its annual output 
today. 

In late 1949 and early 1950 the then owners placed the destiny of 
the company in the hands of a group led by Paul V. McNutt with 
the hope that they could bring the company out of its perilous situa- 
tion. Unfortunately, this was not the case, and the company moved 
further into economic depression to such an extent that by early 1951, 
if not bankrupt, its condition was most desperate. 

It was at this point that Arthur B. Krin, its present president, and 
Robert S. Benjamin, its present chairman of the board, were called 
in to take over the control of the company. 

A new management team was brought in to revitalize this once great 
company. The task which confronted the new executives was twofold. 
First, the weekly losses had to be cut ; and, second, independent produc- 
tion had to be stimulated and encouraged so that new motion pictures, 
the lifeblood of this company, could be acquired. The new manage- 
ment team was able to obtain new financing for the company, and to 
assist producers in obtaining financing. Thus the independent pro- 
ducers began once again to produce pictures for United Artists’ 
distribution. 

Since those critical years, United Artists has caused more and more 
financing to be obtained for independent motion-picture production. 
The company has encouraged the worldwide production of important 
and costly pictures. 

In March 1951, United Artists had but two pictures in release and 
no real expectation of obtaining additional pictures. However, by the 
end of that year, under the new management, United Artists was 
able to release 24 pictures. 

In subsequent years, United Artists has released, in 1952, 35 pictures; 
in 1953, 49 pictures; in 1954, 48 pictures; in 1955, 36 pictures; and in 
1956 we fully expect to release 42 pictures. I believe that during the 
years, 1951 to date, United Artists has released more pictures than 
ever before in the company’s history. 

If there be a shortage of product, concerning which much testimony 
has been presented to this committee, then certainly United Artists has 
done, oa is doing, everything it can to alleviate such a condition. We 
are proud to have distributed, since 1951, such great pictures as: 

African Queen; High Noon; Moulin Rouge; Not as a Stranger; 
Vera Cruz; Marty; Alexander the Great; and the forthcoming Tra- 
peze, starring Burt Lancaster, Gina Lollobrigida, and Tony Curtis. 
Any company would be proud of these pictures, but for a company that 
was on the road to extinction in 1951, we are particularly proud. Com- 
petition, and not regulation, is the answer. 

During the last few years, United Artists has come out of the red, 
and into the black. All earnings are continually being reinvested in 
production. This is the story, in brief, of United Artists from 1951 to 
the present. A more factual and detailed analysis of the company’s 

roducts will be supplied in an affidavit being tiled with the committee 
& William J. Heineman, vice president in charge of distribution for 
United Artists.” 


13 See appendix VIII, p. 591. 
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I believe that this summary is necessary in the light of the details of 
the testimony I am about to give. 

There constantly is in use the words “the foreign market.” Just 
what does this mean, what is its size and importance, and what is its 
relationship to the industry as a whole, and, to a certain degree, to our 
country ¢ 

The foreign market almost invariably is meant to cover that part of 
the world outside of the United States, Canada, Alaska, and Hawaii. 
These areas are usually considered so-called domestic operations of 
each of the American motion-picture companies. Statistically, the 
business done in Canada could be considered part of foreign, but in 
most instances throughout the industry—though not all the time—it is 
classified with the United States. 

Basically, to operate in the rest of the world, a major American mo- 
tion- -picture company will do business in well over 70 countries and 
will normally have branches, subsidiaries, or affiliates in over 100 cities. 
It will employ or have affiliated with it between 2,000 and 3,000 people, 
and will probably do a gross business of anywhere between $20 million 
to $50 million a year. 

The foreign market would probably be responsible for creating 
a total gross revenue for the helant -y of between $275 million to $300 


million annually, and it will be responsible for bringing back to the 
United States each year in excess of $100 million. This foreign 
market, depending on the company and the nature of its complete 
operations as well as the product which it handles, accounts for any- 


where from 40 percent to 50 percent of the total business done. 

I know of no industry so dependent on the overseas market for its 
welfare and health. This ielesey spends in the neighborhood of 
$300 million a year to make its product, and if you remove or eliminate 
approximately one-third of the net income with which to make those 
films, it is quite obvious that the industry would soon face insol- 
vency and bankruptcy, or would have to change its method of pro- 
duction in such a way that the type and nature of its films would radi- 
cally change. 

The important, costly and attractive pictures could not be made 
because the income would not be available to make them. This gives 
you some idea of the size of the market and its general relationship 
to the industry. 

It is, however, a very complex market in that in country after 
country the difficulties under which we have to operate are enormous, 
taking into consideration the preparation of films in the version re- 
quired, and taking into consideration the rules and regulations sur- 
rounding our business. Details of much of this will come forth later 
on, as we discuss some of the problems in some of the countries. 

Other than those countries where our films are shown in their 
original language version, which means just as you see it here in the 
city of Washington, there are other ways of presenting films, such as 
superimposing—which means putting on the films titles in foreign 
languages, and this is done in Spanish and Portuguese for Latin 
America, Swedish for Sweden, Norwegian for Norway, French and 
Flemish for Belgium, French and German for Switzerland, et cetera, 
ad infinitum. 

There is another system known as dubbing, in which the original 
sound track is removed from the film and while visually nothing has 
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changed, out of the mouths of the actors comes words spoken in 
French, German, Italian, or Spanish. This is a highly technical 
method of adapting films, but the only successful one in certain coun- 
tries of the world. This method is used once in a while for foreign 
films shown in this country. 

We have even more peculiar ways of showing films, such as in Siam, 
where quite often we have a Thai version, wherein the sound track on 
the exhibition of the film is kept silent and 2 or 3 Thai actors, through 
the means of microphones, sit in the balcony and act out the parts of 
all the players in the film and, coming through the loudspeaker behind 
the screen, is a Thai explanation and/or verbal enactment of what is 
taking place. There are other systems, but I mention these only to 
give you some idea of the complexities involved. 

With all of this, it is important to point out that the American mo- 
tion picture occupies the major playing time on the world’s screens 
and has done so for 30 years. 

It has, in my opinion, been the greatest single instrument for spread- 
ing the American way of life throughout the world. Its importance, 
I think, was never shown more emphatically than during World 
War IT when the psychological warfare aaah of the Allied Armies 


insisted that films become one of the major media for the immediate 
indoctrination of areas retaken from the then occupied countries. 

At that time, the motion-picture industry was called upon to supply 
films to the Government for this purpose, and this was done so will- 
ingly that 40 films followed the Allied Armies into every country of 
Europe and the Far East within a matter of days after their occupa- 


tion. The immediate reopening of theaters, and the showing of 
normal entertainment films, proved to be the greatest single factor in 
restoring to the populations a-sense of democracy and freedom. 

I know this story well, because during the war I was first with the 
Office of War Information and then with the State Department as 
first Assistant Chief and then Chief of Distribution of the Motion- 
Picture Division, Overseas Branch. I know intimately the effect 
our films have had, and I can tell you that no child overseas can get 
a more priceless gift than a typical American cowboy outfit; there 
is nO woman overseas whose mouth doesn’t water at the very sight of 
a typical American kitchen. There isn’t a language in the world 
which hasn’t adopted and integrated into itself such expressions as 
“weekend,” “O. K.,” et cetera. 

American music is beloved in every corner of the world, and no 
media has been more instrumental in creating this than motion pic- 
tures. The unbelievable impact overseas of basic American culture, 
mores, customs, habits and, in general, our way of life, has been created 
by the American film. 

I am sure that those of you who have traveled widely have had this 
brought home to you, whether you were in the interior of Siam or 
Ecuador, or in such important capitals as Rome, Madrid, or Paris. 
It is my personal opinion that, if a sound basis can be found for it, 
the siteelnctiee: of American films behind the Iron and Bamboo Cur- 
tains will do a great deal to bring about a better understanding be- 
tween the peoples of the East and the West. 

I hope what I have just related gives you some kaleidoscopic picture 
of the meaning of this industry overseas. 
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Once you have a comprehension of this broad outline, you must 
understand that within each country there is a “whole” picture that 
must be understood, and that if any one facet of the overall situation 
is taken out of its context, it can be distorted to prove almost any- 
thing. However, when you put it in its proper perspective, it has 
un entirely different meaning. 

Similarly, not only must that which happens within a country be 
looked at within the larger picture of the country itself, but it must 
be looked at in the perspective of an entire region, such as northern 
Europe or central Europe, and then that region must again be put 
into perspective against the entire world, and the global picture 
remembered and understood. It is only when all of this is taken into 
consideration that a reasonable and realistic conclusion can be reached. 

I make these remarks because Mr. Julius Gordon, whose testimony * 
I have read as it applies to conditions abroad, states that his specific 
job was to outline for you certain conditions which exist in other parts 
of the world, with the purpose of convincing the committee that it 
should recommend such practices there. 

I am reasonably certain that if Mr. Gordon were to be asked to do 
business under the conditions which exist in these various territories 
he would fight like a tiger against them, because the operation of the 
industry would be so hamstrung that it would be impossible to operate 
it in the American tradition of free enterprise. Please let me go 
into some specifics. 

First, Mr. Gordon asserts that we are the only American-manu- 
factured commodity which is set down 4,000 miles away from its fac- 
tory and sold for a price cheaper than 4 miles away. 

Merely from the technical point of view, I would like to point out 
that, basically, the delivery of a print in Amsterdam is no more expen- 
sive than the delivery of a print in Syracuse, Dallas, or Jacksonville. 
We do not have here a commodity like an automobile, a washing 
machine, or a refrigerator, which is a large physical object manufac- 
tured in this country which then has to be shipped thousands of miles, 
with all the costs inherent thereto, and then sell the article cheaper 
4,000 miles away than it is at home. 

A motion-picture film, when finished, consists of a negative, such 
as one for any ordinary snapshot. Many copies of this negative can 
be made and shipped to any part of the world, and then, in these coun- 
tries, the positive prints are manufactured for local exhibition use. 
Let me cite you an example. 

Once a negative is finished in Hollywood, it is either kept there and 
prints made for dissemination throughout the United States, or it is 
sent to New York, and prints are made there. Other negatives, or 
“dupe” negatives, as they are called, are made, and are shipped to 
various spots around the world, such as England, Australia, Japan, 
et cetera, and then prints manufactured in those spots for nearby 
territories. In fact, very often the same negative goes from country 
to country, and the prints are manufactured in each respective 
country. 

Mr. Gordon asks why a picture which brings 60 percent in Los 
Angeles brings 35 percent in Amsterdam. Let me explain that the 


144 See page beginning 101 for Mr. Gordon's statement. See also exhibits No. 12 (a) 
(b) (ec) and (d), p. 107. 
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negative which is used to manufacture prints is actually sent to the 
Netherlands, and the prints are actually manufactured in Amster- 
dam. It might be interesting for you to know that this same nega- 
tive may be used in Sweden, Belgium, the Netherlands, and Germany. 

Basically, we are not dealing with a commodity that is large, bulky, 
and manufactured here, and costly to ship to a foreign country.. The 
cost of shipping the negative to the Netherlands is negligible, and the 
cost of manufacturing the positive prints from the negative in Am- 
sterdam is approximately the same as the manufacture of positive 
prints in New York. Certain motion pictures are actually filmed 
abroad, and the American exhibitor is not charged more for that pic- 
ture by reason of the fact that it was filmed abroad and not in this 
country. 

Secondly, it will be evident, when I discuss the Netherlands in a 
few moments, how completely unfair it was of Mr. Gordon to use the 
film rental obtained in Amsterdam as an example of the lower film 
rental terms charged in a foreign country as compared with the higher 
film rental terms charged in this country. In many countries 
throughout the world where there are no cartels, as there are in Hol- 
land, we receive 60 percent or more of the gross as film rental. For 
example, this is true in Madrid, Tokyo, Manila, Hong Kong, Caracas, 
and many other places. 

Senator Humpurey. Do you really think that it is getting to the 
point that Mr. Gordon was trying tomake? AsTI recall Mr. Gordon’s 
testimony, he was simply saying that here in the United States you 
get 60 percent of the gross on the film, but on the same film in Am- 
sterdam you will take 35 percent, in comparable markets, with people 
of somewhat similar habits. 

Mr. Picker. It is very simple. At first, I didn’t know whether Mr. 
Gordon was talking about the fact that an automobile, which is a physi- 
cally manufactured commodity, could be made here and sent to Am- 
sterdam and sold cheaper in Amsterdam than in the United States. 
I was trying to point out with respect to this problem, point 1, it is not 
true. 

Point 2, if you will bear with me a few moments, you will see how 
the second point is answered in this memorandum quite specifically. 

Senator Humpnrey. We will wait. 

Mr. Picker. Mr. Gordon infers quite positively that all govern- 
mental regulations which exist overseas have been put into effect solely 
for the protection of the local exhibitors. It is my opinion that noth- 
ing could be further from the truth. 

These regulations, where they do exist in one form or another, are 
there to protect and foster a national motion-picture industry in its 
entirety. Invariably, I believe that this protection is essentially de- 
signed to build up and strengthen a local production industry, which 
these countries consider vital as a form of national expression. 

They feel that they must have their culture, their music, their habits, 
and their way of life expressed by this very important media, and you 
will find that most regulations are designed with this purpose in mind. 
You will find that various markets of the world, such as the United 
Kingdom, France, Spain, and Italy all have exhibition quotas which 
force the exhibitor to play national product. In one country, they 
even set extraordinarily high terms for the local national product as 
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contrasted to imported product. This is to foster the economic health 
of that local product. 

When a government does this, it has no concern as to whether or 
not the exhibitor makes money or loses money. I am certain Mr. 
Gordon would not like this, and I am equally certain that the over- 
whelming majority of American exhibitors would oppose such regula- 
tions viountdy. Not only do the exhibition quotas exist in the coun- 
tries mentioned, but they all have production subsidies through which 
the producers are reimbursed substantial sums of money. Moreover, 
invariably this money comes out of the pockets of the distributors and 
exhibitors. I am certain Mr. Gordon wouldn’t like this either. 

In spite of all these subsidy arrangements and regulations over ex- 
hibitors and distributors alike, in practically every area of the world 
where this type of operation exists, the local industry is in economic 
difficulty. 

It is true today in Italy, it is true today in France, and it is true 
today in England. Consequently, new ways and means are being 
sought to bolster the props under these industries. On the other 
hand, where a greater degree of freedom exists in all phases of the 
industry, we have a markedly greater degree of stability and vigor. 

I would like to point out that in Germany, which has possibly the 
freest market conditions in all Europe, and where production sub- 
sidies have disappeared and no exhibition quota exists, there is the 
fastest rising and healthiest motion-picture production industry. In 
Japan, where no subsidy exists and no exhibition quota exists, there 
is a healthy production industry which produces approximately 300 
films a year. 

I must not fall into the trap of telling only a partial story. There- 
fore, I must point out that it is true Japan has an import quota; that 
is, there is an important quota on the total number of films that come 
in, but this is designed, basically, not as a protection for the local in- 
dustry, but as a method of trying to limit—erroneously, I believe—the 
amount of foreign exchange that will flow out of the country. 

I think we ought to take a look at the whole story in some of these 
countries, so that we see what the situation is like, and it is, I assume, 
pertinent that we consider the countries Mr. Gordon has mentioned. 

In France, I am convinced that all of the regulations are on the 
books for the protection of the national industry. The French have 
promulgated an exhibition quota which states, basically, that for 
5 weeks out of every quarter of the year French films must be shown. 

France also has an import quota, which limits films from the United 
States to approximately 110, with a maximum in the neighborhood of 
160 from all sources outside of France. It is important to note that 
they also maintain admission price controls, under which admission 
prices were frozen at the 1952 level, and these cannot be changed with- 
out permission and approval of the Centre National. This is rigidly 
enforced, and only in rare exceptions are approvals granted for 
increases, 

The next control that exists is on film rentals and this control was 
put in not, basically, to make sure that the exhibitor didn’t pay too 
much, but rather that he paid enough, so that the local producer would 
receive an adequate return for his pictures. 
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You will find, in fact, that all but the smallest exhibitor is forced 
to pay on a percentage basis, and that he cannot buy films on a flat 
rental basis. There is a minimum percentage that he must pay 
within the first 2 years of a picture’s distribution life, and that mini- 
mum is 25 percent. The maximum is 50 percent, and I can tell you 
from experience that the maximum, in most cases, is the minimum. 
Even the smallest exhibitors must pay minimum flat rental as fixed 
by administrative regulation. 

To go on, in addition to all this, there is a subsidy system whereby 
the French producer receives a percentage of the box-office gross in 
France, as well as a percentage of the amount of money which flows 
back to France as a result p> greeny distribution. ‘These amounts 
are paid from funds created, among other ways, by taxes at the box 
office, and release taxes paid on all films. 

{ ask you whether you would consider this as protection for the 
exhibitor, or is this protection for French films in order to sponsor 
and subsidize them? Can any industry of expressive art, such as 
ours, prosper under a system so curtailed? In my opinion, the an- 
swer is “No,” and the proof is the fact that the French industry is 
not ina particularly healthy condition at this time. 

Let’s move to the Italian situation, which also has a form of volun- 
tary import restrictions and import quotas, although substantially 
larger than those of France. 

Here, too, an exhibition quota exists, whereby the exhibitor must 
play Italian films 20 days per quarter and, under the new law pres- 
ently before the Italian Parliament, this is to be raised. 

In Italy, there is no governmental control, as such, of film rentals, 
but there is some sort of remnant of the feudalistic cartel system, 
wherein a national body of exhibitors negotiates with a national body 
of distributors and they set broad outlines of terms. These are more 
or less as follows: 25 percent of a distributor’s annual product of 
standard small screen type can be sold at 50 percent film rental, with 
the balance at 40 percent; then, half of all special system pictures, 
such as CinemaScope, can be sold at 50 percent, with the balance 
at 40 percent; and, in addition, there remains a possibility to get still 
higher terms for really exceptional pictures. 

‘Here again I can tell you that these ceilings are really floors, and 
here again is proof of national protection for the producer and not 
necessarily protection for the exhibitor or distributor. 

The Italian producer also receives a governmental subsidy de- 
pendent on box-office gross, et cetera. This has not served to create 
a healthy industry, because not since the end of the war has the Italian 
production setup been at a lower ebb, with studio space practically 
going begging. 

It is my considered opinion that subsidies and artificially created 
market. conditions only serve to subsidize mediocrity, and the public 
will not patronize such a medium to the extent necessary to keep it 
healthy. The freer the market in all phases of its operation, the 
healthier is the state of affairs that will exist. Only a free market 
allows ability to be the test of whether a producer, distributor or 
exhibitor can meet competition and prosper or fail according to the 
results of his efforts. 

Senator Humrnrey. I have a question. 
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1 have read some articles recently in some of the national publica 
tions in this country that the film industry in Italy was one of its 
new sensational industries. I think it was either in Look, or a maga- 
zine of comparable stature in circulation. It said that the industry 
had grown tremendously, by leaps and bounds, with a great number 
of Italian film stars, and a great impetus for Italian industry. 

Is that true / 

Mr. Picker. | can say this: The industry in Italy was in good 
condition 5 or 6 years ago. But it went through a period of extremely 
fast-rising costs. It did not make pictures of quality. Only within 
the past 10 days one of the largest film companies in Italy has gone 
into bankruptcy, namely, Minerva. And there are rumors that there 
are several others that are going to go into bankruptcy. 

I was in Rome about 7 weeks ago and spoke to Mr. Monaco of 
Anica. He was pointing out to me that a great deal of studio space 
was available, but that only 1 picture was scheduled to go into pro 
duction during the last 6 months of this year. 

Senator Humpnurey. Isn't it true that there have been a number of 
Italian films that have been successful in this country ‘ 

Mr. Pickner. In the last year or two, I doubt if there has been 
more than 1 or 2 of these Italian films that have been really successful 
in this country. 

Senator Humpurey. The two industries I have heard about that 
were phenomenally successful in Italy were dress designing and the 
fila industry. 

Mr. Picker. What you are saying was true 5 or 6 years ago, but 
it is not true today. 

Now, let’s talk about the Netherlands, which, for Mr. Gordon is 
some sort of a special case. In a way, he is right, factually, if one 
ignores the underlying reason. It is rather special, and a little time 
spent on it history, as well as that of its neighboring countries, is 
perhaps interesting. 

The Netherlands is not a film- producing country, and we do not 
find here any nationalistic legislation restricting importation, or 
setting up exhibition quotas, or creating any of the atmosphere for the 
protection of a national industry. The reason is simple: It’s because 
there is no national production or distribution industry. Rather, we 
we find in the Netherlands a perfect example of the archaic guild 
system left over from the Middle Ages, and designed to protect vested 
interests. 

Some figures at this point are most revealing. The Netherlands has 
a population of approximately 10 million people and it has about 
500 motion-picture theaters which provide about 240,000 seats. Its 
next-door neighbor, Belgium, has a population of about 9 million, 
and in Belgium there are approximately 1,500 theaters, providing 
about 760,000 seats. 

These figures explaim better than any words of mine the peculiar 
setup in the ae ee and the guild system—which is the BioScoop 
Bund—which Mr. Gordon means when he refers to the bund. This 
bund includes all elements of the film industry and, under quasi-gov- 
ernmental authority, decides how many theaters there shall be and 
who shallown them. It likewise decides how many distributors there 
shall be and who they shall be. This organization clearly is designed 
to protect a vested interest, which is the heart of all guild systems. 
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For example, if Mr. Gordon wanted to go to the Netherlands and 
build a theater, it would not be possible for him to doso. If I wanted 
to open a distribution company, it would not be possible for me to do 
SO. 

It is true that up to several years ago the maximum film rental 
allowed was the percentage mentioned by Mr. Gordon. However, this 
is no longer true. Today, all special-technique films are freely negoti- 
able, with no limit at toterms. Other product can be sold on a sliding 
scale up to 40 percent or, at the distributor's choice, part at straight 
35 percent a part at 3214 percent. This vast improvement over 
former conditions is only an interim step to complete freedom of 
negotiability which is due within a year. 

Senator Humrnrey. Why that note of optimism? 

Mr. Picker. Because by negotiation we com reached a point where 
we can go from this percent which is mentioned by Mr. Gordon up 
to 40 percent. We have an understanding with the executive com- 
mittee of BioScoop Bund where we would give them time to adjust 
themselves, so that in a year or so we would have complete freedom 
of negotiation. We have an understanding with them on that basis. 

Senator Humpurey. So that there will no longer be any fixed 
Government price ? 

Mr. Picker. If the present understanding takes place within a 
year, that is what will happen. Later in my statement you will note 
some very interesting things in Northern Europe. 

This was not accomplished without great difficulty and requires me 
to ask you to please revert for a second to what I mentioned earlier 
about regional and global perspectives. Practically all of the northern 
countries of Europe had or have one form or another of film- 
rental restriction, either because of some sort of guild system or to 
protect the outflow of foreign exchange. The extent of this was so 
great a number of years ago, that we had a 30 percent ceiling in 
Norway, 30 percent in Denmark, and 3214 percent in the Netherlands. 
Such a set of conditions could not be permitted to exist if this industry 

yas to operate in this area of the world in anything like a healthy 
condition. It was an economic necessity that these conditions improve, 
or we would have to remove ourselves from the market. It was only 
after threat of removal that we achieved the present vastly improved 
status in the Netherlands and, likewise, in Norway, whereby we 
received 40 percent instead of 30 percent. 

In Norway, I must point out that any films we consider exceptional 
can be negotiated at more than 40 percent and, likewise, 40 percent is ¢ 
floor as well as a ceiling. This is for every theater in the country and 
for every exhibition. In just the past few weeks negotiations have been 
resumed with the responsible Danish parties, on the understanding 
that there would be no ceiling on film rentals and that complete free- 
dom of negotiability would be resumed. You can see, therefore, how 
difficulties in this area are being resolved, piece by piece, so as to put 
this region in proper perspective with Europe, and Europe, in turn, 
with the rest of the world. 


I am sorry that I have taken so much time to explain this setup in 
the Netherlands, and had to digress and refer to the situations in 
Norway and Denmark, but I am certain that no one could possibly 
dream of wanting a guild system of any sort in this country. It would 
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stifle the very lifeblood of competition which is essential, not only 
to the growth of our industry, but our country. Besides, a guild 
system, I am told, would be repugnant to our antitrust laws. If I 
were to go on to tell you the story of how all theaters in Norway are 
municipally owned, and how the theater-licensing situations operates 
in Denmark—which requires that upon the death of the licenseholder 
the licensee does not pass on to his heir but instead, by proper author 
ity, the license can be given to someone else—you would think that 
I had created figments of my imagination. I feel reasonably certain 
that Mr. Gordon would become much older very quickly if he ever 
thought that he could not dispose of his theaters to anyone—in any 
way whatsoever—because if he did so they might not be theaters any 
more, but might have to turn into garages or supermarkets. 

I trust that I am making it clear as 1 go along that no one facet of 
the operation in any one country can be removed from the global per- 
spective without completely distorting the true picture. 

As far as England is concerned, the British Government does not 
control, in any way, the film rental of motion pictures. A film can be 
marketed at any price and on any conditions. There do, however, 
come into play the competitive system and the laws of supply and 
demand. It is likewise true that as a remnant of the cartel system 
there exists the CEA which is the Cinematograph Exhibitors Associa- 
tion, a trade organization consisting of all the exhibitors in England, 
and the KRS which is the Kinematograph Renters’ Society, consisting 
of all the distributors in England. 

These organizations perform certain broad-scale functions between 
distributor and exhibitor, but in such ways that I am sure would not 
be welcome, desirable, or legal here. These organizations do not nego- 
tiate or agree to film rentals in any manner and have always insisted 
that the question of film rentals is a matter of individual negotiation 
between exhibitor and distributor. The organizations do not set the 
terms between exhibitor and distributor. The CEA recommends cer- 
tain things to its members, as does the KRS. These recommenda- 
tions fall pretty much in line with supply and demand. However, 
there is one point which, perhaps, is the one Mr. Gordon had in mind. 
This refers to the so-called break figures, at which point film rentals 
can substantially increase over a base figure. No distributor can arbi- 
trarily change this figure, nor can any exhibitor. If any exhibitor 
wants relief, under this clause he must bring in his books, have them 
audited by an independent accountant and the two groups, through 
various committees, decide whether the audit justifies a change in the 
break figures. 

Senator Humeurey. Mr. Flynn, would like to ask a question. 

Mr. Frynn. Is what you are referring to in connection with the 
British film production levy ¢ 

Mr. Picker. No, that is the EADY plan which is a subsidy for 
British production. That is a voluntary agreement. 

Mr. Fiynn. I have reference here to a formula and procedure for 
use when British exhibitors claim to be making a loss, and they apply 
for film-hire relief. 

Mr. Picker. The EADY plan is a voluntary subsidy agreement in 
England, by which the British reduced the tax a short time ago, and 
the exhibitors agreed to apply a small part of the reduction to create 
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this fund which is a subsidy to British production. That fund 
amounts today to enough to give to the average producer of British 
film 30 percent of a British film’s gross as a subsidy fund. If a theater 
is in economic difficulty, the man is permitted to go before this group 
and be relieved of voluntary liability to contribute to this fund. That 
is not by law. 

Mr. Fiynn. That isall he would be relieved of ? 

Mr. Picker. That is correct, sir. 

Mr. Fiynn. But outside of not having to pay a leyy—— 

Mr. Picker. He is relieved of nothing else whatever. His film 
rentals are freely negotiable. 

Mr. Fiynn. He can’t get any relief under this voluntary agree- 
ment ? 

Mr. Picker. No. He had two avenues of getting relief. This type 
of relief and, as you know, the quota in England provides that be 
must play 30 percent first feature British, 25 percent second, and if 
sufficient British pictures are not being made available, he can apply 
to the Board of Trade for relief, and it can go down to 17 or 20 per- 
cent, or whatever the Board of Trade feels that his case warrants. 
But these are the only two cases in which he can apply for relief of 
this type, and they have nothing to do with the sale of pictures. 

Mr. Frynn. When you say “relief” are you referring to relief 
from the levy? 

Mr. Picker. No, it never applies to the film rental percentage he 
has to pay, only whether he has to contribute to this fund. But not 
having to contribute, therefore, he has more money in his pocket. 

Senator Humpurey. I think you are misinformed. The document 
which Mr. Flynn has is titled “Cinematograph Exhibitors’ Associa- 
tion of Great Britain and Ireland. British Film Production Levy. 
Formula and Procedure for Use When Exhibitors Claiming To Be 
Making a Loss Apply for Film Hire Relief. 

The document says down here a little further a 5) : “In calculat- 
ing the amount of an exhibitor’s loss there shall be excluded from the 
acounts: (a) all income not directly derived from the operation of 
the cinema, but all items of expediture relating to such income shall 
be excluded as charges,” and so forth. And in section 2, under the 
heading “Amount of Relief To Be Granted,” and section 3, “Mode of 
Granting Relief,” it reads: “Relief which might reduce overall film 
hire or film hire for any individual film or program booked on a per- 
centage basis to less than 25 percent shall be subject to the discretion of 
the KRS.” You can reduce the rental of film on this. 

Mr. Picker. If this is the production subsidy fund 

Senator Humpnrey. This is related entirely to the exhibitors who 
claim that they can’t make a go of it. 

Mr. Picker. There is no system that I know of that exists in 
England 

Senator Humpnrey. August 15, 1955, is the date of this document. 

Mr. Picker. That could be, but I have a letter * here also from the 
KRS which will bear out what I say that there is no system that exists 
in England, whatsoever, whereby film rentals as such, can be or must 


‘4a This document is reproduced in this record as exhibit No. 12 (d), p. 152. 
5 See exhibit No. 32, p. 415. 
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be arbitrated between exhibitor and distributor, other than the volun 
tary systems I have mentioned. 
Senator Humpnrey. It says here: 


In the absence of any special circumstance, a profit and a loss account shall 
cover a period of 12 months. These accounts will be accepted as the basis for the 
claim except insofar as the qualifications mentioned later may necessitate 
amendments. 


The exhibitors to whom relief has been granted will continue to submit at the 
end of each 3 months figures of their net takings and film rental paid thereon 
for the preceding 13 weeks, together with the corresponding figures for the 
preceding year. At the end of each subsequent financial year, audited accounts 
covering 12 months shall be submitted to the committee within 3 months at the 
end of the 12 months. 


For the purpose of calculating the loss, there will be included in the accounts 
submitted all income that arises directly from the operation of the cinema. 

And so on. 

Mr. Picker. Am I correct, Senator, at the beginning you have men- 
tioned relief from the cinematographers’ fund ¢ 

Senator Humpurey. No. This is submission of claims and calcula- 
tion of losses: 


All claims for relief from exhibitors claiming to be making losses will be 
considered by the joint committee of the Cinematograph Exhibitors Association 
and the Kinematograph Renters’ Society and recommendations for relief will 
be made by that committee to the Kinematograph Renters’ Society. -To facilitate 
consideration of such claims, the CEA has appointed Messrs. Stoy, Hayward & 
Co., and the KRS Messrs. Peat, Marwick, Mitchell & Co., to collate the necessary 
information. 

This relates to some kind of film rental and relief. 

Mr. Picker. To the best of my knowledge, as I have mentioned in 
my statement, an exhibitor and distributor can go voluntarily before 
the committee for a change in the break figures. I have a letter here 
from KRS which I wish to submit for the record which should clarify 
this point. If you want me to I will be very happy to read it. It 
shows that there is no agreement of any sort. 

Senator Scuoerret. That bulletin there pertaining to the British 
film production levy 

Mr. Picker. That is what I think we are talking about, the British 
film production levy. Under it the exhibitor pays so many pence per 
seat, and if he is allowed to keep this and not put it into the production 
levy he has more money in his pocket. But it has nothing to do with 
rental terms between exhibitor and distributor. 

Senator Humrurey. What does this language mean: 

Relief which might reduce overall film hire or film hire for any individual film 
or program booked on a percentage basis for less than 25 percent shall be sub- 
ject to the discretion of the KRS. In those cases where the amount of relief 
is calculated under paragraph (1) and (2) of section II would not reduce the 
overall payment for film hire below 25 percent, the KRS in the exercise of its 
discretion will apply any relief so granted to all contracts maturing during 
the period in question whether or not the eifect is to reduce the film hire of an 
individual film or program below 25 percent.” 

It deals with film hire. 

Mr. Picker. Well, without reading it and studying it carefully I 
couldn’t pass any quick opinion on it, except the statement I have made 
which refers to the relief from the production fund. That is a very 


16 Quotations from document titled “Cenematograph Exhibitors’ Association of Great 
Britain and Ireland” (see exhibit 12 (d), p. 152). 
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definite fact, there is no question about that. If we had time we could 
go into it and clarify it. 

Senator Humpurey. Well, the levy for the fund may be upon the 
film rental ¢ 

Mr. Picker. No, the levy is so much per seat, per exhibition. 

Senator Humrurey. This does not ae to that? 

Mr. Picker. The exhibitor takes so many pence from each amount 
that he collects from the paying customer, and pays it into that fund, 
and by asking for relief, and not paying into the fund he actually 
has more money in his pocket. That is what that means. He is 
entitled to that relief if he can prove, as I have mentioned, that he is 
sustaining losses. 

Senator Humpurey. I respectfully suggest this does not apply to 
what you are talking about, because there is no mention of seats 
at all. 

Mr. Picker. If the subcommittee sees fit to let me have that, or the 
Motion Picture Association can communicate with England and give 
you a complete analysis of what it is all about, we will be glad to 
do that.” 

Senator Humpnrey. You stop and see Mr. Flynn. 

Mr. Picker. It will be a pleasure. However, the key point is that 
a distributor is not limited in any way from charging what he desires 
for his films, and again I can mention that the 50-percent ceiling 
which is recommended by the CEA is pretty much of a floor as it is 
a ceiling in many instances. 

The Cinematograph Exhibitors Association of Great Britain, whose 


membership embodies a great majority of the British exhibitors, 
submitted to the National Film Finance Corp., a lengthy text of rec- 
ommendations in regard to the desirability of fixing or regulating 
rates of film. It stated: 


On the subject of the desirability of fixing or regulating the rates of film hire 
of British or other films, exhibitors hold firm views. Over a great number of 
years it has been the policy of the CEA that film hire should be a matter of 
individual negotiation between exhibitor and renter. This principle was finally 
established in 1954 when the CEA and KRS jointly accepted the ruling of 
Mr. Cyril Salmon, Q. C., given in connection with a dispute between the two 
bodies which involved the subject of break figures and film hire. Additionally, 
it should not be overlooked that even if it were thought desirable to fix or 
regulate film hire, which is in no way accepted by exhibitors, there would have 
to be faced the impossibility of devising a formula which would take into 
consideration the multitude of factors involved, such as varying qualities of 
films and size, run and location of cinemas, etc. 


IT would like herewith to submit to this committee a copy of a letter 
written by David E. Griffiths, president of the Kinematograph Rent- 
ers’ Society, Ltd., to F. W. Allport, the European manager of the 
Motion Picture Export Association, Inc., in which Mr. Griffiths 
describes the basis upon which the film trade in Great Britain is 
conducted. 

Senator Humpnurey. What is the date of that letter? 

Mr. Picker. May 15, 1956. 

Senator Humpnrey. That will be incorporated at this point in the 
record. 

(The letter referred to is as follows:) 

17 Since the information subsequently supplied by Mr. Picker was received too late to 


be — in the body of his statement, it is included in the record as appendix XX, 
p. 753. 
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Exurerr No. 32 


KINEMATOGRAPH Renters’ Socrery, Lrp., 


London, May 15, 1956. 
Mr. F. W. ALLPort, 


European Manager, Motion Picture Export Association, Inc., London, 

Dear Mr. ALLporT: You have asked me to describe the basis on which the film 
trade in Great Britain is conducted. 

The distribution of films in Great Britain is entirely a matter of individual 
negotiation between the seller, the distributor, and the buyer, the exhibitor. 
Individual negotiation is the basic policy of the distributor body, the Kine- 
matograph Renters’ Society, and of the exhibitor body as well, the Cinemato- 
graph Exhibitors’ Association. It has been upheld and reaffirmed by both 
organizations on innumerable occasions. 

As a result of strict adherence to this policy, no form of control whatever 
exists on film rentals in Great Britain, either through governmental or trade 
agencies. Distributors are wholly free to request and receive any film rental! 
that exhibtors are willing to pay, without reference to any other individual or 
organization. 


No machinery exists in Great Britain for the arbitration of film rentals, 
individually or collectively. There has been no agitation for such arbitration 


inasmuch as it would be regarded as incompatible with the existing policy of 
full individual freedom of negotiation. 


The sentiment of the entire film trade in Great Britain is clearly opposed to 
any form of control of film hire. 

This question has been raised in the Government's current enquiry into the 
future of Government film policy. All British trade organizations that have 
to far submitted replies to the Government's questionnaire have taken a strong 
position against any from of control. 


I am unable to send you a copy of the KRS-CEA agreement relative to film 
rentals as no such agreement exists. 


I trust the foregoing makes the position clear. 
Yours sincerely, 


Davin E. Grirritus, President. 

Mr. Picker. And this quotation was from this letter to the NFFC, 
as recently as the month of April of this year. 

I could list dozens of countries in the world which have no rules or 
regulations of any sort with respect to film rental ceilings, nor regu- 
lations on admission prices, and in each of these countries a healthy 
industry exists. I cite such examples as Japan, Hong Kong, Singa- 
pore, Venezuela, Cuba, Australia, Panama, Siam. I could also cite 
many countries which have admission price ceilings that have been 
seriously detrimental to the industry, both to the local exhibitor and 
the distributor. Moreover, they have prevented the growth of the 
industry and retarded its ability to supply the paying public with 
optimum conditions under which to have their entertainment. In 
this category are places like Mexico, Brazil, Argentina, Peru, France, 
and so forth. It is a continuous struggle for both exhibitor and dis- 
tributor to improve these conditions, and a great deal of success has 
been achieved in the very recent past to so increase ceilings as to permit 
more stable economic conditions. This is true in Colombia, Peru, 
Brazil, and Argentina. 

Now we come to the suggestion that has been raised by both Mr. 
Gordon and Mr. Myers, namely, that because import quotas exist 
overseas, the policy of American companies has been cut down on the 
number of films they produce so that they can operate economically 
better within the framework of these anvine 

I don’t believe that there can possibly be any greater distortion of 


the truth. Let’s look at where quotas exist. It is only in a fraction 
of the world. We have import limitations in France, Italy, Spain, 
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Japan, Formosa, Indonesia, Bolivia, and Belgium. There are only 
three countries where quota limitations affect us seriously, although 
I want to emphasize we oppose quotas on prmciple regardless of the 
number. The countries are France, Spain, and Japan, and in Spain, 
at the present moment, the American industry is completely removed 
from the market, voluntarily and of its own accord, because the gov- 
ernmental regulations which were imposed made it impossible for us 
to do business there. In France, we are permitted to bring in ap- 
proximately 110 American films, and in Japan about 122. In the 
other countries with limitations I have mentioned, namely, Italy, 
Formosa, Indonesia, Bolivia, and so forth, the quota is well 1n excess 
of 200. 

Let me state first that if we considered all the countries where quotas 
exist, they represent no more than about 20 percent of the total for- 
eign market and, therefore, in proportion, a much smaller percentage 
of the total global market. The countries that have what I would 
consider a serious or limiting quota represent, in themselves, only a 
fraction of the 20 percent. ‘Therefore, you must understand that no 
quotas of any sort exist in the great majority of the foreign market. 
In short, the nonquota market includes practically all of Latin Amer- 
ica, the United Kingdom, Germany, the entire British Empire, Scan- 
dinavia, the Middle East, Africa, and most of the Far East, such as 
the Philippines, Siam, Hong Kong, Singapore, and so forth. 

Were we to be foolish enough to think of cutting down film produe- 
tion just because of import quotas in a few countries, we would lose 
a fortune in the other markets and in the United States. How could 
we possibly afford to pass up this revenue and try to maintain our 
production and distribution overheads on the smaller number of pic- 
tures? We would simply price ourselves out of any market, and in no 
time the American industry would be at the edge of destruction. 

I believe my own company is living proof that we believe in an 
expanding, growing industry rather than a shrinking one. Today, 
we have the biggest schedule in our history and, from no more than 
a few films in 1950 we have moved forward to where we have released 
approximately 40 films a year for the last several years. We hope 
and expect to continue to make films available at this pace. Certainly, 
it is true that the sharply rising costs of production and distribution, 
which are even more pronounced in our industry than in most other 
industries, make it mandatorily uneconomical to produce marginal 
films which recent experiences teach become positive loss pictures. 
However, since our efforts are concentrated on making more and more 
important films, I do not believe that the total available supply has 
seriously been affected. 

Certainly, no one who knows anything about this business would 
seriously say that quotas in foreign markets have had anything what- 
ever to do with the number of pictures that are being produced. There 
may be a smaller total number available at present than there was 
many years ago, but if this was due to quotas the loss in the bulk 
of the world markets, both foreign and domestic, would be so sub- 
stantial that no company could weather the storm. 

As to types of films, I believe it is mandatory for the officers of any 
corporation to see that the policies of his company are directed to 
the output of the most suitable product for the largest market possible. 
Our market is a world market, and if we do not operate in it success- 
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fully on a global basis we either go bankrupt, or change our entire 
production plan in such manner that the quality of the then availa- 
ble product would be vastly inferior to what it is. This would have 
the cumulative effect of seeing boxoflice grosses, domestic as well as 
foreign, as a whole, probably tumble to depths never dreamed of. 

Therefore, it is my personal opinion that product must be geared, 
as a whole, to the general acceptability of the maximum audience po- 
tential in order to insure our current position in the global market. 
The American exhibitor reaps big dividends from this system. It is 
likewise true, in my experience, that films which are basically success- 
ful in one country are successful in another. Human beings are pretty 
much the same, regardless of race, religion or creed. Their emotions 
and reactions are pretty much the same. 

Nothing illustrates this point better than the film Marty, which 
has been the most coveted and honored film of 1955. This simple 
story of a butcher in the Bronx in New York, who considers himself 
ugly and unwanted, and who finds love in a heartwarming sincere way 
with a not necessarily attractive schoolteacher, is as American in 
theme and spirit as a frankfurter at the ball game. Yet, this picture 
was started on its road to world acclaim by being chosen as the best 
film entered in the Cannes Film Festival last year. Not only has it 
received four “Oscars” in this country, but it has been awarded prizes 
in Cuba, Venezuela, Germany, England, Japan, and almost every 
civilized country on earth. 

Is this not proof that a good story, well told, is universally accepted ? 
The American industry must remain free and strong so that it may 
remain able to tell the world at large what the United States is, and 
basically what makes us tick. 

Senator Humpnrey. Thank you very much, Mr. Picker, for the in- 
formation that you have brought to our attention. 

There is one question. As you may recall from the testimony of 
some of the exhibitors, there was a feeling that in the light of the 
importance of the foreign trade in the film industry, of which you have 
given complete detailed information, that not only was there a reduc- 
tion in the number of films produced, but more significantly, that the 
type of films produced was less saleable on the American market, be- 
cause of the consideration of the foreign market. Do you see any 
merit to that? 

Mr. Picker. No, I don’t see any merit to that at all, and particularly 
not in the last several years. It was true some time ago that a certain 
type of film was more successful overseas than it was in the United 
States. That was the big action, swashbuckling picture which had 
a great appeal overseas, but not a particularly great appeal in this 
country. That is no longer true. This type of picture no longer has 
the same degree of appeal overseas. A picture like The Moon Is Blue, 
and Marty which are completely dialogue, which we would have felt 
completely unsuccessful 

Senator Humpnrey. I would like to know how much they cost in 
production. 

Mr. Picker. Marty cost about $300,000 for bare production. 

Senator Humpnrey. As a matter of fact, some of the pictures that 
have had the greatest acceptability at home have cost the least, isn’t 
that true? 
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Mr. Picker. No, I would say they are isolated exceptions. 

Senator Humpnrey. Aren’t there a substantial number of pictures 
which have been produced at a relatively low cost and have had a high 
boxoffice success as compared to some of these great extravagant pro- 
ductions ? 

Mr. Picker. I can talk from my own experience, and I will say that 
in 5 years of production of United Artists Marty is the only one of 
that type that has been successful. 

Senator Humrurey. I am constantly reading about some sensa- 
tional picture produced for $200,000 and $300,000 in some unknown 
film-producing company that was no great sensation in Hollywood, 
and all at once it gets the prize. And that has happened not once but 
many times. 

Mr. Picker. There has been a lot of publicity on Marty in the last 
4 or 5 months, but that is an exception. 

Senator Humpurey. I don’t mean just Marty. 

Mr. Picker. I would say that that is not basically true, that it is 
the more expensive films with the big names that are the best successes 
worldwide. And they cost a fortune. 

Senator Humpurey. There is no doubt about that. But what I am 
getting at is whether or not the complaint of the exhibitor as to the 
availability of pictures, if those pictures could be produced without 
such extravagant costs that complain might not have much validity. 

Mr. Picker. If there was a formula whereby one could produce a 
number of films at a not extravagant cost that would be successful, 
every company in this business would do it, and if we didn’t, somebody 
would take the business away from us. 

Senator Humpurey. Of all the most successful pictures in the last 
5 years, what has been the average cost ? 

Mr. Picker. I couldn’t talk for the industry, only for our own 
company. And you must realize we don’t have a studio. We are an 
independent company. 

Senator Humenrey. But you know how much the pictures cost. 

Mr. Picker. I would say the average cost of our pictures has been 
in the neighborhood of $600,000 to $700,000. There have been pro- 
duced by our producers several which cost in excess of $2 million. And 
there is one currently in production that will cost $5 million. It is 
Pride and Passion, and Alexander cost $3 million. 

Senator Humpurey. How did Alexander go abroad ? 

Mr. Picker. I would say Alexander is only i in about 4 weeks of re- 
lease, and Mr. Heineman could answer that a lot better. We played it 
in London with great success. 

Senator Humpnrey. It is one of these massive productions ? 

Mr. Picker. Yes. We only released it in one big country, and that 
is England. 

Senator Humpnrey. I have seen those ads on those pictures like 
the Pharaohs of Egypt. How do those go over in the United States? 

Mr. Picker. I think the American sales manager could tell you 
more about it. 

Senator Humpurey. How about overseas ? 

Mr. Picker. Very well. They have to be good. A lot of those pic- 
tures have been unsuccessful. 

Senator Humrurey. You see, the testimony today has indicated 
that there is a tremendous cost to these pictures. I am interested in 
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getting some correlation on whether or not these tremendously costl) 
pictures are really productive of profit in the domestic market, or 
whether they are produced primarily for the foreign market ! 

Mr. Picker. I would say that if they are good films, they are suc 
cessful in both markets. If not, they are unsuccessful in both markets. 

Senator Humrurey. That isn’t true of foreign films coming into 
this country. There have been foreign films that have been tremen- 
dously successful overseas, 1 know that much, French films, for in 
stance, which were a sensation on the continent, but which are played 
to select audiences in this country. 

Mr. Picker. That is true. 

Senator Humpnrey. No mass appeal whatsoever. 

Mr. Picker. Is it not true, Senator, that the language barrier has a 
great deal to do with it? “Dubbing” is not accepted by the American 
public as it is in many places abroad. 

Senator Humpnurey. I just want to see what we are going to come 
out with here. I have heard very convincing evidence this afternoon 
about the high cost of operation, and I know the movie industry does 
undertake some tremendously expensive operations. 

What I have been trying to find out—and I still don’t know it, and 
I don’t think much evidence has been presented to substantiate it—is 
whether or not when you spend $5 million in a picture, you really get 
a lesser domestic market mm or a market play at home equal to the 
one you get abroad. 

Mr. Picker. I would say on pictures of that type, if you examined 
the records of the companies—and I will give you one in a moment 
you will find the income is probably about 50 percent foreign and 50 
percent domestic, or it may run 48-52. The biggest action picture 
that we have had in distribution for any length of time is a picture 
called Vera Cruz, with Gary Cooper and Burt Lancaster, and the 
income from that is practically 50-50. 

Senator Humpurey. Off the record a minute. 

(Discussion off the record.) 

Senator Humpnrey. Any questions? 

I really do want to thank you for elucidating documentation on 
this foreign trade aspect of the film industry. I am very interested 
init. And I think it was highly informative to us. 

From what I gather, it is ee an ever more important part of 
the foreign trade business. 

Isn’t it true that Brazil paid off on some of these block currencies on 
an Export-Import Bank loan? 

Mr. Picker. No, it was after the Export-Import Bank loan. That 
is true. I would say the American industry at that time had blocked 
in Brazil approximately $15 million, and after a few years it has all 
come out at the official rate of exchange. 

Senator Humenrey. I know export-import loans have been let, and 
there has been some understanding that some of the tied up American 
profits would be converted. 

Mr. Picker. Not necessarily profits, they have helped American 
companies to obtain their earnings. 

I would like to point out one important aspect-—— 

Senator Humpnrey. I am not opposed to that, but I was just won- 
dering about that sudden influx of money into the American market. 

Mr. Picker. It is vital and esential that there be a steady return, 
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of a hundred million dollars or more, coming back to the American 
market, I don’t know what would happen to our industry if some- 
thing happened to our foreign market. 

Senator Humpnrey. This is the point, may I say, that I think the 
exhibitors are concerned about. And I draw no conclusions. I think 
the exhibitors are of the opinion that there is too much concern on 
the foreign market, and the profits which are accrued in that market, 
there has been less concern about the manner in which the domestic 
market is affected—I am not saying this, that is the theme that I seem 
to have gathered from some of the testimony of the exhibitors. 

Mr. Picker. I think I should mention one point which has not been 
raised which is very important, and which helps the American exhib- 
itor by making the American producer companies healthier. It is 
that some of our companies distribute not only American films, but 
also foreign films in foreign countries, Spanish pictures, Italian pic- 
tures, and so forth. 

The company represented by the gentleman who preceded me, Mr. 
Montague, eedtiably does more of that type of business than most. 
I don’t know how many dollars are involved. But such activity 
puts a company in a healthier position to make pictures. 

Senator Humpnrey. And your argument is that by the resources 
which are obtained through marketing practices in foreign countries 
the capital structure of the American domestic producer is strength- 
ened so that he can produce for the domestic market a better film? 

Mr. Picker. Absolutely correct, sir. 

Senator Humpurey. Wouldn’t I be right, sir—would you gather 
from the testimony that you heard from the exhibitors that there was 
some feeling on their part that a good deal of emphasis had been 
placed upon the foreign market perhaps at the expense of business re- 
lationships with the domestic exhibitors? 

Mr. Picker. I gathered that from the testimony of Mr. Myers, but 
I think it is completely erroneous. 

Senator Humpurey. That is the reason I am bringing out this 
change of point of view. 

Mr. Picker. I understand and I appreciate it. You gave me the 
opportunity to mention these points of view. 

enator Humpnurey. And again, I am not drawing any conclusions, 
just asking questions. 

Mr. Picker. I understand. 

Senator Humpnurery. Now, Mr. Myers, you had something that you 
wanted to say at the end. 


STATEMENT OF ABRAM F. MYERS, ALLIES STATES ASSOCIATION 
OF MOTION PICTURE EXHIBITORS 


Mr. Myers. My name is Abram F. Myers, of Allied States Associa- 
tion of Motion Picture Exhibitors. 

Mr. Chairman, in due course, I will receive from the stenographer 
the transcript covering the distributor’s testimony. The last thing 
we want on earth is any delay in this matter. But in looking throngh 
the transcript, whenever there is a flat contradiction of a pertinent 
fact, we would want to meet it.*® 





4 See Mr. Myers’ supplemental statement of June 5, 1956, appendix XVI, p. 708. 
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This also extends to the affidavits that were filed. I do not know 
very much about the Mr. Stewart who gave an affidavit. It will be 
remembered that at the 1953 hearing he appeared and stated that he 
was neither an Allied or a TOA member. This time he volunteered 
the affidavit and I included it among those filed. I would hardly 
feel warranted in taking up the criticisms with him, but with the 
others I will. 

I would not want that to extend to mere differences of interpre 
tation, expressions of opinion, adjectives, or epithets, but only to 
contradictions of pertinent statements of fact. For example, the 
Horsefield affidavit, a well-drawn and interesting one was challenged 
by Mr. Montague. But Mr. Montague merely destroyed a strawman. 
Mr. Horsefield did not stress so much the exact prices paid as the fact 
that he was held back so far in his playing time that he cannot make 
money on the pictures when he gets them. He complained that 
whereas he used to get the pictures on release in Evansville now he 
sometimes has to wait for 6 months to a year for the pictures. I 
will not undertake to answer things like that. 

Senator Humpurey. May I suggest that if there is a contradiction 
of evidence that you would like to set right, you are at liberty to 
augment or supplement this record. 

And may I say to the distributors or producers that you, likewise, 
have the same privilege. 

In other words, we would like as complete a record as we can get. 
And there seems to be some disagreement as to the facts. And we 
would like you to check up on them. And each of you are at liberty 
to incorporate whatever you wish in the record or study by committee 
counsel. 

Mr. Myers. Just one more thing, Mr. Chairman. When Mr. Gordon 
testified, you asked him to document his statements with respect to 
the manner in which films are licensed abroad. He was unsuccessful 
in his first efforts at obtaining the information by correspondence. 
Mr. Gordon is now just returned from Europe where he made a per- 
sonal investigation. He brought back some expressions of opinion 
and some documents, some of which I have already sent to the sub- 
committee, and some are still in my office. The delay is due to the 
fact that we have had to have them translated by a competent French 
scholar. I would like the subcommittee to accept those documents. 

Senator Humpurey. They will be accepted. Some have already 
been turned in. 

Mr. Myers. Some have already been sent in and the rest will be 
sent in within a day or so.’® 

Senator Humpnurey. This will relate to Mr. Picker’s testimony, is 
that correct ? 

Mr. Myers. Yes, sir; very directly. 

Thank you very much. 

Senator Humpnrey. We will meet here tomorrow at 2 o'clock. 

(Whereupon at 5:20 p. m., the subcommittee adjourned to recon- 
vene at 2 p. m., Tuesday, May 22, 1956.) 


1® See exhibits 12 through 12 (d), beginning p. 107 
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TUESDAY, MAY 22, 1956 


Untrep Srares SENATE, 
SUBCOMMITEE ON RETAILING, 
DisTRIBUTION, AND Fair Trape Practices, 
OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 
The subcommittee met, pursuant to adjournment, at 4:45 p. m., in 
room 457, Senate Office Building, Senator Hubert M. Humphrey 
(chairman of the subcommittee) presiding. 
Present: Senators Humphrey (presiding) and Schoeppel. 
Also present: John Flynn, counsel; Charles M. Noone, counsel. 
Senator Humpurey. Mr. Phillips. 


STATEMENT OF LOUIS PHILLIPS, GENERAL COUNSEL, PARAMOUNT 
PICTURES CORP., NEW YORK, N. Y. 


Mr. Puiuuirs. My name is Louis Phillips. I reside at 35 East 
- X 


84th Street, New York, N. Y. My office a 
New York, N. Y. 

I am a member of the bar of the State of New York, having been 
admitted to practice in September 1916. I have practiced law for 
almost 40 years, 33 of which have been devoted exclusively to the 
motion-picture industry. 

At present I am vice president and general cousel of Paramount 
Pictures Corp. I succeeded to that post in June 1955, after the death 
of my revered associate, Austin C. Keough who, Senator Schoeppel 
will recall, testified in the 1953 hearings before your committee. I 
joined the legal department of Paramount Pictures, Inc., in 1928. 

Now, Senator Humphrey, at yesterday’s hearing you indicated that 
you were disturbed about two matters. And since you indicated 
that you were not satisfied or cleared up on those matters, I want 
to throw my text to the side for a moment and devote myself for a 
minute or two to those two things that were bothering you. 

One of those subjects dealt with uniform pricing, that is, the pur- 
chase of a tube of toothpaste. You wanted to know why pictures 
are not priced that way. 

The tube of toothpaste is worth so much, no matter who buys it. 
Its value is the same, no matter why buys it. Not so with a motion 
picture. Its value is not the same to each exhibitor. 

Its value is arrived at by negotiation between the exhibitor and 
the distributor. It is based upon what the picture will produce or is 
expected to produce at the box office. 
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Now, Senator Humphrey, if we were to sell motion pictures on a 
uniform-price basis as is done in the case of a tube of toothpaste, 
if we were going to be of aid to the little exhibitor that we all have 
been talking about, we would have to charge him a low price, let us 
say $20. And on a uniform basis that would mean that we would 
have to charge every exhibitor the same amount. 

If we charged every exhibitor the same uniform price as is charged 
one who buys a tube of toothpaste at 50 or 75 cents, that would 
mean that if we sold 18,000 theaters at $20 each—and 18,000 is the 
maximum possibility—if each paid $20, we would have the enormous 
sum of $360,000 in gross income. And that sum would just about pay 
for the production cost of Marty. 

It would not recoup even for Marty the advertising and printing 
cost of that picture, which are in the neighborhood, I am told, of a 
half a million dollars or more. And that is not figuring 1 penny 
for the cost of selling and distributing and servicing the accounts 
to whom you deliver the picture. 

To carry the example further, and using the figures of production 
costs as they are today—and they cannot all be Martys, of course— 
if we take the average cost of a picture today at $2 million—that 
is not unusual. For Paramount, for example, in the last few years, 
it is in excess of that. 

Senator Humpurey. Now, that is a point, Mr. Phillips, that I asked 
ubout the other day. You say the average cost is $2 million. Is that 
u true average? When you say that, how many pictures do you pro- 
duce a year ¢ 

Mr. Purturrs. This past year we produced 11, including War and 
Peace. And this year, as Mr. Freeman told you yesterday, we are 
going to produce, he hoped; 19—he hoped it would be 21, and he 
told ‘you, remember, that an exigency arose where somebody died— 
no; that wasn’t the case of a death-—where the stars said he or she 
was not going to play in the picture, and that is that. And he said 
that would make it either 20 or 19. 

When I tell you, Senator Humphrey, that the average production 
cost of Paramount in the last 2 years is over $2 are I want to tell 
you that the average cost in the year 1956 is $3 million. It is over 

$2 million—$2,200 ,000—for the negative costs alone, if you exclude 
Ten Commandments. So I am not ‘dealing with an unrealistic figure, 
mind you. 

Now, if we used the $2 million average, and I am speaking for 
Paramount, and added to that the cost of prints and advertising, and 
the cost of distributing—and let me say roughly that these items 
account for more than a million dollars ‘more—this makes a cost of 
$3 million. Now if we use the uniform price formula of the manu- 
facturer, as in the case of the toothpaste, and not include a penny 
of profit, we must divide that $3 million cost by 18,000—that is the 
greatest number of theaters that we could possibly serve. 

Senator Humpnrey. Are you assuming that they only have one 
show a year? 

Mr. Puiwirs. I am not assuming the showing of any specific num- 
ber of shows a year; this is on the basis of the return that could be 
expected from the maximum number of rentals of a single picture. 

Senator Humpurey. Well, your rental fee, is that fer a week, a 
month, a year, a day, the showing, or what is it / 
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Mr. Prouuips. I am saying that we would show a picture and they 
could play it for as long as “they ordinarily would play it—1 day, 2 


days, 3 days. And if the pees were priced on a uniform basis. 
the 18.000 theaters would be divided into $83 million cost, and each 


exhibitor would have to pay approximately $165 per exhibition for 


us to break even and get back the cost, not figuring a penny of profit. 

Now, I say it is obvious that that method of pricing would put all 
the little exhibitors that we are interested in and have been talking 
about out of business, and the large beautiful theaters would have a 
bonanza. 

You remember al! of the witnesses agreed that there were many 
exhibitors who pay much less rental than the $165 that I have been 
talking about. 

Let me carry that example a little further. If we were charging 
the same price to every exhibitor, each would demand the right to 
play at the same time. And that would be a right that would not be 
unreasonable, perhaps, since they could say, “We are all paying the 
same amount of money.” 

If we refused their request, we would be charged with discrimina- 
tion. To comply we would need 18,000 prints, at a cost anywhere 
from $4 million to $18 million, depending upon whether the subject 
is in black and white or in color. Prints in Technicolor—to give you 
an example, in the case of our picture White Christmas, cost $800 or 
$900, in the case of War and Peace it is going to cost $1,100 per single 
print, and in the case of Ten Commandments it is going to cost $1,100 
or $1,200 for a single print. So to supply the 18,000 prints would 
cost from 4 to 18 million dollars. 

And if I stop there, I think I have made my point convincingly 
enough for roa. Brera that you can’t price the pictures the same way 
you do the ordinary articles of merchandise. It just cannot be done. 

Now, you also mentioned about Marty, the great successful picture, 
the academy award winner—why can’t you make pictures cheaper 
why can’t you make more Martys ? 

Senator Humpnrey. I didn’t say that. I just asked about Marty: 
I said I understood that some of the pictures that are successes don’t 
cost $5 million. 

Mr. Puiturrs. Marty was a great phenomenon. In all of the years 
that I have been in this business, I don’t recall a single picture that 
was ever produced at that or anywhere near that cost that even had 
a chance to win an academy award. 

That is just something that happens once in a lifetime. And it 
may never happen again in my lifetime. Now, we would like to make 
many, many Martys 

Senator Humpurey. How much did it cost to produce On the 
Waterfront? 

Mr. Puitiuirs. I only know from what I have heard that it cost 
in excess of a million dollars, maybe $2 million. 

Senator Humpnrey. What did they buy with that? I saw that 
picture, and there weren’t many props in that. 

Mr. Priuips. Well, you deal with a highly talented man, Mr. 
Brando—— 


Senator Humpnrry. You didn’t pay somebody a million dollars? 
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Mr. Puuuies. In the first place, I didn’t make Waterfront and it 
isn’t my picture. If you are addressing me as an expert, all I can say 
to you is that every penny that was put into the picture was properly 
and honestly spent in the best way that the producer knew how. 

He wasn’t wasting his money. It is very easy for anybody to say, 
“Oh, shucks, they spent too ak money out there.” | 

Senator Humrurey. I didn’t say that, Mr. Phillips. I just asked. 

Mr. Putirs. But people do say it, and you have a right to say it. 
And all I can say in answer is that the people who have said that, some 
of them have tried it and they have fallen flat on their faces. 

There were people some years ago at the time Paramount went into 
bankruptcy, the great Paramount Co., who said, “This business is 
all wrong. You are spending too much money.” In those days, 
when the cost was but a small fraction of what it is today. The 
bankers stepped in and they said, “We are going to show the people 
in motion pictures how to run this business. They don’t know any- 
thing about it.” 

Well, they soon found out that they were just plain fools, and they 
turned the picture business and picture making back to the people who 
knew most about it. They found out they didn’t know the first thing 
about it. 

Today the problems are markedly aggravated. You heard Mr. 
Freeman tell you of the 42 crafts and guilds that we have to deal 
with. And the stars demand exorbitant sums for their services. He 
told you that in order to get a star you have to give him an interest 
of 50 percent or more in the picture. He won’t work for a flat sum 
anymore. 

And again, the public has heard of the very great sums that were 
paid to the motion-picture stars. Today they won’t take that, be- 
cause income tax has something to do with it and they, as all people 
do today, look for some opportunity for capital gains. And so they 
want an interest in the picture. We have to give it to them. 

Let me tell you something very intersting about Marty, something 
that has been entirely overlooked. 

As great a picture as Marty was, before it received the great acclaim 
by winning the award in Cannes, the exhibitors didn’t want it—mark 
you, they didn’t want it—but when the picture got hot in Cannes, and 
it began to receive award after award, people sat up and took notice. 
And then it got all of the acclaim, and the critics’ award in New York, 
and then finally the Oscar. 

And with it all, with the great success that that picture has attained, 
it doesn’t begin to compare in gross receipts with some of the great 
pictures that have been made that cost $2 million and $3 million that 
have outgrossed Marty at least 2 to 1. 

And these other pictures haven't all been academy award winners, 
which shows that after all, as Mr. Freeman told you yesterday, that 
in trying to spend the money of our company, we try to insure the 
picture with the greatest story, the finest ingredients, and the finest 
stars that we can get. 

Stars are costly today; they want an interest in the picture. 

This will interest you very much. One of our greatest pictures that 
we have had in many years was White Christmas that you heard about 
in the March hearings. And that picture was very, very successful. 
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But we had to give up 70 percent of the profits to Mr. Bing Crosby 
and to Danny Kaye, the two great stars that appeared in that picture, 
and last but not least, by any means, to the man who created the music, 
Mr. Irving Berlin. 

Now, the negative cost alone on that picture was $3,750,000. And 
not a penny of it, in my opinion, was misspent. It was a delightful 
picture, and the public bought it. We gave up 70 percent of our 
profits to get those people to work in the picture and to get that music. 
There wasn’t one penny of investment by them. They didn’t take any 
risk; we took all the risk. The risk was a justified one, because it 
brought back great returns. 

But there are many pictures on which we spend millions of dollars 
that don’t bring back our negative costs. 

Senator Humpnurey. | think you have made a good case for the 
system of variable rentals and profit sharing or percentage. I merely 
brought up the point to get the record clear as to your pricing prac- 
tices in the industry. 

I think the complaint of the exhibitors with reference to these top- 
grade pictures that you have mentioned is the difficulty, according to 
their allegations, that they have had in obtaining them on a timely 
basis, so that the impact of the picture, its prerelease, or its special 
handling, or its big buildup, is still with them; and secondly, the cost 
involved in some of the theaters that, even with modest rental charges, 
are still unable to make ends meet. 

Mr. Puiuirs. Senator Humphrey—— 

Senator Humpnrey. I am only reporting what they say. 

Mr. Puimuirs. I am glad that you are asking me these questions. 
And I will tear up my text. I will meet you toe to toe on that, because 
1 want the record to be clear on this. 

You refer to the special engagements and the prereleasing engage- 
ments, and that exhibitors don’t get them early. I have here an ex- 
hibit + that was prepared with most painstaking effort and care. It 
goes into the entire subject of this timeliness that we have heard so 
much about. Bear in mind that we have handled pictures specially on 
only 7 occasions in 3 years. And what pictures did we handle spe- 
cially? The pictures that we wanted to go over and get a kickoff, 
pictures that we thought would do the public, the exhibitor, and our- 
selves the greatest amount of good. 

The purpose of merchandising, the purpose of this special handling, 
is not for Paramount’s benefit alone; it is done for the benefit of the 
exhibitors. And I will give you facts. 

Senator Humpnrey. I would recognize this point. But why is it 
that the exhibitors make the complaints that they do? Would you 
say that their complaint is unjustified ? 

Mr. Puturres. There isn’t the slightest basis for this complaint. I 
would give you a very pertinent example of something that occurred 
the other day. And it really makes one’s blood boil to hear it. 

You have heard that the picture, The Ten Commandments, that we 
have made, represents already—it isn’t ready for marketing—a $1214 
million investment. We are putting on the most gigantic campaign 
that will cost millions of dollars—we want everybody the wail Gree 


2 Retained in committee files. 
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to see that picture. If they don’t, if they don’t see it in great numbers, 
I am here to tell you that the great Paramount company is in trouble. 

But I don’t think it will be in trouble, because it is a great picture, 
srobably the greatest ever made. And already, 2 weeks ago, Mr. 
Trueman Rembusch had the audacity and effrontery to want to know 
now when he is going to get that picture. And what is he talking 
about? The little places that pay almost nothing for pictures. Just 
think of it. We will probably have an investment in that picture of 
$17 or $18 million. You can’t get that money back by Soaiiine it as 
Mr. Rembusch and Mr. Myers would have us do. We would go broke, 
and everybody in the business would go broke. We have got to get the 
public ready to see it, and anxious to see it. And Mr. Rembusch wants 
to know now, when he will get a picture for exhibition in his small 
theater for perhaps $100 that cost us $18 million. 

Let me tell you about Strategic Air Command- 

Senator Humpurey. Let me ask you about Ten Commandments. 
We have here a quotation from Variety stating as follows: 


In some spots Paramount in effect will take over the operation of the house, 
with the owner paid for overhead plus some profit. 


Film Daily reported that— 


no single policy will be adopted as to the method of distribution, it is predicted 
that admission prices will be as high as $3.50, or even more. 

Now, my question to you is: Will you explain just what Para- 
mount’s arrangements are for the 10 theaters scheduled to show the 
Ten Commandments beginning in November ? 

Mr. Puttures. What the arrangements are? 

First of all, Senator Humphrey, we have taken no theaters over, as 
you have indicated. 

Senator Humrpurey. No, as Variety has indicated. 

Mr. Pururrs. As Variety indicated, I mean as you have read. 

Senator Humrenurey. I haven’t any particular opinions about this. 

am just asking those questions. 

Mr. Puutzaes. I will give you the facts. 

Senator Humeurey. Go right ahead. 

Mr. Puitutrs. There is nothing to the statement about our taking 
over theaters. Now, there is nothing unlawful about our doing so; 
I want to make that perfectly clear. If we find it necessary, if we 
cannot make a proper deal for a picture of that kind, and we have to 
make a deal, or lease the theater oes a landlord, we are going to try 
and do it. And we are going to talk about it, and we are going to ask 
permission to do it to the Department of Justice, although there is 
nothing in our decree that prevents us from doing it. 

I am not saying to you that we will, I am saying that we haven’t 
done it, but we have a legal right to do it. 

As for our charging $3 or $3.50, I don’t know where they get that, 
because there is no such plan. We have no control over admission 
prices. The exhibitor—and let me say very frankly, the expression 
was used, I think by you, Senator Humphrey gets what the traffic 
will bear. You used that in another connection. 

Senator Humpurey. What the market will bear. 

Mr. Puuituies. Very well, the exhibitor charges what he thinks the 
market will bear, but it is the exhibitor who does. If he has a piece of 
merchandise that he thinks the public will pay more for, he charges 
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more. Some exhibitors don’t; some exhibitors do. That is their 
business. 

And let me tell you, IL as a lawyer am most vigilant to see that that 
provision in the decree is not violated. 1 value my good name; | 
value the good name of my children. And I won't permit know 
ingly anyone in our company to Vv iolate the provisions of the decree 
with reference to the fixing of admission price or compelling an ex 
hibitor to fix an admission price. We don't do it. 

Senator Humpurey. Now the last question I have, I was going to ask 
you about the admission prices. 1 appreciate your making these state 
ments for the record. I think it is helpful to you and your company 
to clarify these points, because there have been insinuations as to some 
price adjustments under the pressure of the producers. 

I brought up this point concerning admission prices with one of the 
other witnesses just yesterday. 

My last question in reference to the Ten Commandments is, How 
long will it be before the picture is released by Paramount for general 
distribution / 

Mr. Pures. I cannot tell you. I really donot know. But I want 
to say this to you. I have prepared here a table, which answers that 
question. It 1s a table not on 1 picture but on 7 pictures which were 
specially handled. I say to ane in all candor—and this isn’t dealing 
with prophecy, but with facts; fact, not fancy as to what happened on 
these seven pictures. We have, as I told you, specially handled in the 
last 3 years 7 pictures. Those are the ones that you have heard a 
lot about: Desperate Hours, Strategic Air (¢ ‘ommand, the C ountry 
Girl, White Christmas, Come Back, Little Sheba, Rose Tatto. 

Senator Humrurey. Those are great pictures. 

Mr. Puixuips. They are great pictures. 

Senator Humpurey. They are, indeed. 

Mr. Puiures. And you were told about the delay in releasing them 
generally. I have at great trouble and great patience taken each one 
of those pictures and made a list of all of our branch offices, called the 
exchanges, in the 32 centers of the United States, and have indicated 
in respect to each of those pictures which were handled specially on 
the merchandising runs, and we have indicated the opening date and 
the closing date. And we have indicated the date of the opening of 
the regular release, the general release, as you have referred to it. 
And I have indicated in the last column the el: apsed time. If you look 
at that, you will see what a lot of hokum you have been listening to. 

Senator Humpmrey. Has this chart been made available to the 
exhibitors, too, Mr. Phillips? 

Mr. Puitutrs. This table was finished Saturday. 

Senator Humpurey. So this is in evidence. 

Mr. Prius. This is an exhibit which I have offered, and which 
I ask be made a part of the record.’ I have supplied two copies that are 
up on the desk. I have a third copy which I will be ail to make 
available. 

Senator Humpurey. No, it is not necessary. We have it for refer- 
ence for anyone who wants to see it. 

As I indicated to you yesterday, these exhibits are available for 
either the exhibitor or the producer-distributor. 


2 Retained in committee files. 
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Mr. Putites. Now, I am very anxious to answer any further ques- 
tions that you want to ask, and if not, I want to call to your attention 
a few additional matters that you were interested in specifically. 

Senator Humpurey. May I ask just this question in reference to 
the tables to which you have alluded. Here is one giving the opening 
date of prereleased engagements, the opening date of the regular 
releases, and the elapsed time. That is the elapsed time between pre- 
release and regular release ¢ 

Mr. Puuies. No; let me set you right. 

There were only two pictures that were prereleased. I have a chart 
of those. 

Senator Humpurey. May I suggest most respectfully that the table 
you have presented to me is misleading, because it is entitled “Opening 
of Prerelease Engagement.” 

Mr. Puiuurps. May I correct you, sir? - I have divided the chart— 
there are separate tables for the prerelease , Pictures. Those two pic- 
tures were released, one in 1950 and one in 1952. Those we called 
prerelease pictures, those are the pictures that were shown only in 
the prerelease stage, and then taken out of circulation. 

Senator Humrnurey. I stand corrected. I see that you have sepa- 
rate tables for prerelease and specially handled pictures.* 

Mr. Puiiures. And then we have special handling. Those are the 
two prereleases. And we have never prereleased since; those are the 
only two. 

You asked a question yesterday about economics, why did you stop 
prereleasing, you wanted to know about it. Let me tell you the true 
story very quickly. 

We found out that when we spend a million or more dollars for 
advertising, and we spend that money to get the saturation of interest 
aroused throughout the country, we found from experience that asl 
ing that picture out and putting it, so to speak, in mothballs for a ye 
or a half-year, loses for us the value of the sales penetration cesuiad 
by the advertising. So we stopped it. There is nothing illegal about 
it. Judge Barnes rendered an opinion to the committee in 1953——— 

Senator Humrurey. That is correct. 

Mr. Pures. That it is not illegal. We stopped it for the eco- 
nomic reason that I have mentioned. 

Now in the handling of the special merchandising, we are handling 
those pictures and utilizing to the fullest extent possible the benefit 
and the value of the advertising, not only for our benefit, but for the 
benefit of the exhibitor. Understand, the more people that come in 
at the box office, the greater the advantage to the exhibitor and the 
greater our advantage. 

Senator Humpnurey. I have always felt that way, Mr. Phillips. 
And I have said this to the exhibitors, that I don’t quite understand, 
as just a man that has many topics he is supposed to keep his mind 
on—and there have been about 20 of them today, all of some signifi- 

-“ance—why there should be any conflict of interest between the ex- 
hibitor on the one hand and the producer-distributor on the other. 


8 The tables referred to appear in Phillips’ Exhibit I (No. 9) entitled “Tables containing 
information with regard to prereleased pictures and specially handled pictures showing 
the earliest showing on prerelease, or on the special merchandising engagement, and the 


earliest subsequent exhibition,” retained in committee files. (See Mr. Phillips prepared 
statement, p. 446.) 
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Mr. Puuuups. I am going to tell you why. And I am glad you 
mentioned that. 

Is Ruben Shor here? 

I am sorry Ruben Shor isn’t here. He came here and made—well, 
I must restrain myself—he made the most false statements I have ever 
heard. And it is an insult to the Senate or any Senator, to be asked 
to swallow that stuff. 

He brought an action against Paramount a few years ago, and the 
action is still pending, to recover $300,000 in treble damages for his 
drive-in theater in Cincinnati. That $300,000 covered an 8-month 
period, 4 months of which was in the winter months when you wouldn't 
expect much patronage in a drive-in theater. Would you? 

Senator Humpurey. Not in Ohio. 

Mr. Puiur1es. That is right. But he wasn’t content with $300,000. 
A few weeks ago he amended his complaint to bring it up to date, 
demanding one and a half million dollars, claiming that he should have 
first-run in the city of Cincinnati, the deuce with everybody else, the 
deuce with his competitors. And we asked for an examination of his 
books and records, because that tells the story. And we got it. This 
man, Ruben Shor—mind you, the president of Allied, on should be 
the shining example of virtue and integrity to all of the exhibitors in 
the country—what do we find when we examine his books? A most 
fantastic picture. 

I wish that I had the time to read it to you, but I am going to give 
it to you in capsule form. I should read every word of it, because it 
shows you what we are up against, and why we can’t get together, as 
you hoped that we would, and as we hoped we would. 

On an investment of $10,000—he knew what I was going to say 
because my printed statement was available yesterday; probably that 
is the reason he is not here—on an investment of $10,000, mind you, 
he made a profit in the year 1954 of something like $74,000. And that, 
after the most outlandish deductions—and I will tell you about them— 
that you ever heard of. 

He made, even on his own calculations, an annual profit of 375 per- 
cent. If there was eliminated what he had no right to deduct as ex- 
pense what he should have amortized—improvements which he de- 
ducted as an expense—it would be 600 percent. 

And, oh, I wish I had the time to tell you how ruthless to his little 
competitor this president of Allied was. You will read it in my pre- 
pared statement. 

But, unfortunately, time doesn’t permit me to go into these things. 

Let me tell you what some of the deductions were, despite which 
there is a 375 percent per annum return. 

First, he has a Cadillac car charged to the drive-in theater—I sup- 
pose he needs the Cadillac car to drive around the grounds in the 
theater. But one car isn’t sufficient, so he has a station wagon. And 
he has both of those. But even that isn’t sufficient, and he charges 
something like $2,500 for the upkeep of those two automobiles—all this 
to the drive-in theater. 

Now, he takes trips all over the country—French Lick Springs— 
I think we are in the wrong business, Senator. 

Senator Humenrey. I know Iam. 

[ Laughter. | 
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Mr. Putiures. I am sure youare. I knowIam. I am only a poor 
lawyer. 

These are some of the trips that he took that he charged to this 
drive-in theater in Cincinnati.‘ 

Senator Humrurey. Mr. Phillips, I want to say that I owe you an 
apology. How in the world I should have denied myself the oppor 
tunity to have heard this testimony, and should have been sc olding 
you, I don’t know. You will forgive me, I trust. 

Mr. Putuurrs. Tama “most happy fella.” [Laughter. | 

Senator Humpenrey. Good. Go right ahead. 

What was Mr. Shor’s complaint directly, do you remember ? 

Mr. Puituies. Shortage of product—oh, I am so glad you mentioned 
that. Shortage of pr oduct ; because we dared give a little independent 
exhibitor the “right to slay day and date w ith his drive-in theater 
several miles away he ahut off all business relations with us and re- 
fused to buy our pictures, either in the drive-in or in his first-run Keith 
Theater downtown. So great was Mr. Shor’s shortage that he could 
do without the Paramount product. 

And right here, without attempting to be facetious, or to put in a 
plug for Paramount pictures, the Paramount product has been really 
outstanding in the last few years. But such is his shortage that he 
doesn’t need us at all, and doesn’t buy. He told us this deliber ately. 
He said, “I will teach you to do so-and-so with this little fellow.” 

And did you hear, Senator Humphrey, what he did to Metro, and 
to this little exhibitor in Middletown, Ohio, who owned a drive-in 
theater 5 miles away from him? He bought up all the product. And 
we didn’t know about it. He bought up all the wvaiteble product so 
as to cut the wind off this little fellow. And the Department of 
Justice wrote us a letter. And we are remedying the situation, as 
we should. He is crying about shortage of product. Then he told 
the most fantastic story, the most unbelievable story about We're No 
Angels. He certainly isn’t an angel. 

We had this difficulty with him. We dared sell this little exhibitor 
to play day and date with him as an experiment, because they threat- 
ened to sue if we didn’t. He said, “I will show you. I will cut the 
admission prices to ribbons. And T won't play your product.” And 
so on and so forth. 

Well, he came along and he wanted our picture We’re No Angels. 
That was one of our top pictures. If he was going to cut admission 
prices to ribbons and we were selling him that picture on percentage, 
we would be suckers if we fell for a percentage deal. So we charged 
him $1,250. He agreed to pay it. But he didn’t pay it. 

And then he put an ad in the paper as an experiment—and he told 
you about this experiment—he was going to charge less as an experi- 
ment to see if he couldn’t attract more patronage. 

Why, the confounded liar! That wasn’t his purpose. He was going 
to show us what he would do to us. 

We have in this book, in this exhibit book, Senator Humphrey, the 
photographs of the advertisements that he carried in the papers, 
the advertisements about We’re No Angels, in which he never had 
admission prices advertised. Then during the running of We’re No 


‘Supplemental affidavit submitted by Ruben Shor in rebuttal appears in this record as 
Appendix XVIII, p. 725. See also appendix XXIII, p. 757. 
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Angels he had an advertisement in the Norwood News, a paper in 
which he never advertised—that was the town in which the little 
fellow was given a day and a date run by us—how terrible we were. 

And he showed as an experiment in this advertisement he was going 
to cut down the admission prices from 85 cents. ‘They were going to 
be 50 cents, and 25 cents for walk-ins, and 10 cents for children. And 
in the same ad he said, “The regular prices on other pictures are 
so-and-so. 

Then we document what he did afterwards. This was during the 
showing of We’re No Angels. After the conclusion of the run he 
went back to the normal prices. No more prices in the advertisement. 
And the experiment was over. 

I say that the experiment never began. This was reprisal against 
us, and not only was it reprisal, but he refused to play any of our 
pictures and contract for them. He refused to pay us our $1,250. 

Finally we compromised for $920 rather than sue a customer. And 
now this man has the temerity to want you, Senator Humphrey, to 
swallow the fable that he has created. 

We settled with him for $920. And there we were. We are not 
dealing with him. He may come around to buy. Ordinarily, in the 
run of. ordinary business, Senator Humphrey, you tell a fellow like 
that where to go, but not in the motion-picture business you don’t. 
You can’t sav, “We won’t deal with you.” You don’t dare to do it. 

He would file an antitrust suit and create the damnedest lies you ever 
heard. He has done it here. 

Let me go back to Brother Shor for a moment, the president of 
Allied, and some of these fantastic trips that he took. He went to 
New York, to Denver, to San Francisco, to French Lick Springs, to 
White Sulphur Springs, all at the expense of this little theater, one 
drive-in theater. And I forgot to tell you, he charged his own cor- 
poration forty-odd-thonsand dollars for rent for a period which 
figures out at the rate of 27 plus percent on the gross receipts. The 
greatest amount charged that I know of is between 1214 and 15 per- 
cent, and under unusual circumstances, where a landlord gets a per- 
centage of the take as rent, the highest that I know of anywhere is 
17 percent; usually 15 percent and lower. 

He did so poorly in this drive-in theater that he charged 27 plus 
percent of gross for rent. Oh, I wait for the day when I can meet 
Brother Shor in Cincinnati, and he walks into the Federal courtroom 
and he raises his right hand and swears to tell the truth, the whole 
truth, and nothing but the truth, so help him God. I wait for that 
day. 

Now, vou heard another fantastic witness, Mr. Julius Gordon, who 
looked around and scoffed at us. He said, as you remember—— 

Senator Humpnrey. | recall very well. 

Mr. Puiturps. He said, “I have more money”—boastfully—*in 
equity invested in my business than all of you fellows on this side of 
the room.” And then he went on to say that rather than take a $50 
rental we would keep the picture on the shelf. You remember that? 
vane the impression that there are no film rentals less than $50. 

I didn't know what he was talking about. And I said to myself, “Do 
I hear this man rightly ?” 

And so I went back to New York and I went to the records—as Al 
Smith used to say, “Let’s look at the record.” So 1 looked at the 
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record. And what do I find about this record? And I am going to 
give Julius Gordon all the best of it. 

On our 13 greatest pictures in the last 2 years—not the worst, not 
the medium, but the best—The Country Girl, Rear Window, Three 
Ring Circus, We're No Angels, Desperate Hours, You're Never Too 
Young, White Christmas, Sabrina—I go down the line—he paid us in 
135 instances between $50 or less, and some as low as $15 for a 2- and 
3-day exhibition. 

And I want to tell you that in serving an account at $15 we lose 
money on it. It costs us $2.50 or $3 to wind and rewind and inspect 
the oe and with the cost of selling, the cost of prints, you have heard 
me say that prints cost anywhere from $250 to $1,100, and they are 
nad or 40 engagements. 

Where does this man come off to insult anyone's intelligence and 
say we would rather keep a picture on the shelf than to deliver it to 
him for less than $50 4 

Senator Humrurey. Do you have that material ? 

Mr. Puituirs. It is all documented in exhibit I, item No. 4, Senator. 

Senator Humpurey. Is that in this exhibit you have offered ¢ 

Mr. Putuirs. It is in this exhibit book. And not only that, this is 
not only true with respect to Gordon, this is true with respect to every 
witness that saan before you—Blank, to a lesser extent, Berger, 


and others, because they have fewer theaters and you would. expect a 
lesser number of cases. It is in my exhibit I, item No. 4,5 documented 
for each exhibitor, and with respect to the entire United States, Sena- 
tor—this will amaze you—there are 5,500 exhibitors that pay us be- 


tween $12.50 and $50 for a 2- or 3-day engagement. 

Senator Humpnrey. Is that per day or for the period ? 

Mr. Pumuirs. For the period, 2 or 3 days, one rental for the period— 
5,500 accounts throughout the Nation that pay us between $12.50 and 
$50—and again, not on our poor est pictures, because for them it would 
go lower. Iam picking out the 13 top pictures. They are all in the 
book. They are in the exhibit, they are documented. 

Senator Humprurey. Now, the figures that you have just cited, Mr. 
Phillips, relate to these 13 top pictures, not to the other ones, they may 
be less. 

Mr. Putiurrs. The rental amounts may be even less—I don’t think 
you would find any much less than $12.50, but you would find a greater 
number less than $50. You would have many, many more at $12.50 
and $15. But I have taken the top pictures, mind you. 

Senator Humpnrey. Now, in the instance of Mr. Gordon, to whom 
you have referred, and the 13 top pictures, am I correct in interpret- 
ing your remarks to mean ths it In no instance of the 13 top pictures 
did Mr. Gordon pay over $50? 

Mr. Puiuirs. I didn’t say that. 

Senator Humpurey. I wanted to clarify the record. 

Mr. Puruirs. No. I am meeting Mr. Gordon’s remarks by saying 
that he told you, and he sought to give the impression, that if we 
couldn’t get at least $50 we would rather keep our pictures on the 
shelf. To meet that false statement, we went to the records, and we 


5 The exhibit referred to is entitled “A chart containing situations in which Paramount 
served top pictures to Julius Gordon, Myron Blank, Ruben Shor. Benjamin Berger, True- 
man Rembusch, Wilbur Snaper, and George Kerasotes for $50 or less,” retained in com- 
mittee files. See Mr. Phillips prepared statement p. 446. 
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found that there were 135 engagements on our top pictures in 11 cities 
in Texas where he paid us between $15 and $50 for a 2- and 3-day 
exhibition. 

Now, where does a man come off to make the statement that he did ‘ 

Now, we give you the same information in this exhibit 1 for each 
one of the exhibitors who testified. 

Now, I want to say one more 

Senator Humpnrey. May I say to you, Mr. Phillips, from a tech- 
nical point of view, and from the degree of information provided here, 
this is a very well-prepared exhibit. I see that you have the check 
made on all of the witnesses who testified as to the rental fees. 

Mr. Puiturrs. Yes. 

Senator Humpnrey. Where they made some complaint as to what 
was alleged to be exhorbitant fees; is that correct ? 

Mr. Putiures. Yes. 

Senator Humpnrey. And the purpose of this exhibit is to show that 
in the top pictures such as the Bridges of Toko Ri, The Country Girl, 
Seven Little Foys, We’re No Angels, Never Too Young, Strategic Air 
Command, and so on 

Mr. Pumurres. I am saying that the little exhibitor throughout the 
country, 5,500 of them, are getting films at our hands and at the hands 
of other companies at, in many instances, between $12.50 and $50, and 
in thousands of cases below cost of servicing. 

Now, I am not saying to you that those are the usual license fees 
throughout the country for all exhibitors. On the pricing I told you 
that couldn’t be. If we serve all accounts at that figure, we wouldn't 
be in business 48 hours. 

The Music Hall, for example, in New York pays as much as—— 

Senator Humpnrey. I understand that. What I gathered the ex- 
hibitors’ complaint is about, unless I misunderstood it, is that in the 
smaller theaters, the rental fees are so large that they would like to 
have the right to arbitration of these fees. And you are saying here 
that insofar as your records are concerned, that these smaller theaters 
have been able to obtain top-grade films at fees less than $50, ranging 
between $12.50 and $50? 

Mr. Puiuirs. Yes, sir; and let me tell you, let me say a word very 
quickly about the affidavits of these exhibitors, these little exhibitors. 

You know, Senator, I consider sometimes a half truth is much worse 
than a full lie. I think I can illustrate that to your satisfaction. 

In the affidavits that were submitted, I find one after another—there 
was demanded of so-and-so and so-and-so, by Paramount, and in an- 
other case by somebody else, 50 percent of the gross receipts. I went 
to the record. Yes, on White Christmas in many cases, in the great 
majority of cases, we demanded 50 percent. 

These affiants told you we demanded 50 percent. There is where 
the truth started. That is where the truth ended. But what are the 
facts? 

As our affidavits counterwise show, wherever there was—in many 
of these cases where the exhibitors submitted affidavits that we de- 
manded 50 percent, we settled for 30 percent. They didn’t tell you 
that—or 35 percent—they didn’t tell you that. So that you have 
these half-truths that are worse than complete lies. 

I want to say a word to you about Strategic Air Command. This 
is a very imposing document that I have here. You heard Mr. Abram 
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Myers tell you—and the impression that he sought to get over was 
that Paramount, my company, made Strategic Air Command with 
the taxpayers’ money, and we were gouging the public. That was 
diabolical. A complaint was also made to the Small Business Com- 
mittee of the House, the Select Committee. We answered that com- 
plaint. 

The same complaint was made here by Mr. Myers, that we were 
gouging the public on a picture made with the taxpayers’ money ; 
we were gouging the public and keeping this picture away from the 
public, and that the fathers and mothers—waving the American 
flag—the fathers and mothers of the boys in the service could not 
get to see the picture. 

What bunk! We put over the greatest campaign of any picture 
at any time to get the greatest number of people to come out and see 
the picture. And it was a documentary, and ordinarily a documen- 
tary is not eagerly sought after by the public. This picture has close 
to 16,000 exhibitions, and before it is finished in distribution it will 
have many more. 

Before Paramount could get one penny of profit, we had an invest- 
ment in it of $414 million. Mr. James Stewart, who was the star in 
the picture, and who aided immeasurably in the great success of the 
picture, because of the great star that he is, demanded and received 
50 percent of the profits. 

So, with $414 million in the pot, with Mr. Stewart taking no risk 
and getting 50 percent of the profit, we took all the risk. We obtained 
over 16,000 exhibitions and there will be more. 

This book,’ which I hand you, is a copy of the book that I sub- 
mitted to the House committee. It shows the campaign that we put 
on for this picture all over the world. And there are in this book 
photostats of the accolades that Paramount received from the De- 
fense Department, from the Army, and from the Air Force for the 
great job Paramount did. 

How dare a man come here and tell you that we kept this away 
from the American public by trying to gouge them? And Strategic 
Air Command too, is one of those pictures that comes into the category 
where many exhibitors throughout the country received it for the 
nominal amounts that I mentioned. 

Senator Humpurry. I trust that there are representatives here of 
the exhibitors. And even though they have every right to complain, 
it sometimes becomes a little difficult, may I say, for a Member of 
Congress to reconcile all of these differences. 

It is all right to air those problems in the public before a committee 
of Congress. But it has been the opinion of this committee, as ex- 
pressed in the 1953 report, and has been expressed from time to time 
by individual statements of members of the committee, and surely 
by myself, that a lot of these problems which relate to this industry 
could be ironed out among the participants in the industry. : 

We are not judges, and we are not possessed of omnipotent wisdom, 
nor gifted with expert knowledge of this intricate and complex busi- 
ness known as the motion-picture industry. 

Mr. Puitires. But I have a great deal of confidence and faith in 
the good sense of the Senator 


* Exhibits retained in committee files. 
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Senator Humpurery. May I assure you that we are going to examine 
every piece of this testimony, because, first of all, I feel a very great 
responsibility in not wanting to do injury to either producer or ex 
hibitor, because they are integral parts of the American economy. 

One of the dangers to a committee in this give-and-take of question 
ing is the misinterpretation that may be placed upon a question, or 
even upon an answer. Therefore, what I was trying to get at earlier 
was that it would be so helpful if many of these matters that relate to 
whether or not somebody gets a picture or whether or not producers 
make available a picture, if you good people who have made this the 
greatest industry of entertainment in the world would settle these 
problems outside the door. 

Mr. Puituirs. Senator Humphrey, we have tried that. You have 
heard Mr. Schimel so graphically and so pungently tell you of the 
great doublecross when we had worked out arbitration. It isn’t our 
fault that we didn’t get together. There are some people in the in 
dustry, unfortunately, who would rather keep the Letile of contro 
versy boiling than sit down and have arbitration, because some people, 
if we have arbitration or if we had peace, wouldn’t have jobs. 

Now, I say that very seriously. We didn’t murder arbitration, the 
exhibitors murdered it. Myers murdered it. And he got as his ally 
the powers that be, the leaders and the counsel of TOA. I am 
ashamed of them, because I had a great deal of respect for them—for 
TOA. Wecan’t get together because there are some people that think 
that they can keep this controversy going, and in that way earn a 
very nice livelihood. 

Senator Humpurey. Well, that is very regrettable— 

Mr. Puimutrs. It is regrettable. 

Senator Humpurey. Without trying to lay blame, I am afraid that 
as hearings such as this progress, with the obvious deep feeling that 
exists, it doesn’t help the situation in terms of bringing about more or- 
derly procedures in the industry. I must say that despite all the 
sound and fury, however, the industry goes on. 

Mr. Puiuies. And will go on. ‘And if you do not do what they 
ask you to do, to bring back integration—oh, I am so happy you said 
what you did when you remarked, “If we bring back integration we 
will be turning back the pages of history”—I am not quoting you ex 
actly—but you said that you feared that we would revert to the same 
conditions that existed 

Senator Humpurey. You mean production of pictures by the di 
vorced circuits ? 

Mr. Puturrs. Yes. 

Senator Humrurry. I have some grave misgivings about it person- 
ally. 

Mr. Pures. I hope you will read what I have to say on this in my 
yrepared statement and you will see that history would be repeating 
itself if that were permitted. 

There is a correction that my good associate, Mr. Kaufman, calls to 
my attention. I misspoke myself about the 16,000 exhibitions of Stra- 
tegic Air Command—it was 13,900, and it is still going. So that we 
will have 16,000 and perhaps more. 

Senator Humpnrey. When you say “exhibition,” you mean days of 
exhibiting? 

Mr. Prinitrs. No: I mean theaters. 
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Senator Humpnrey. You see, this record will be read by people not 
as expert in this field as you are, Mr. Phillips. So I am asking you, 
acting as the public spokesman, to get this down so that we can all 
understand it. 

Mr. Puitures. If you will permit me 2 minutes more, I want to 
answer a few of the things that you mentioned before 

Senator Humpurey. You are very persuasive 

Mr. Puiuirs. I am not going to take advantage of your kindness, 
that I assure you. 

You asked a question—and a very pointed one—during the March 
hearings. You asked, “Why can’t I see pictures in my neighborhood 
theater as early as downtown ?” 

Now, to one outside of the industry, that appears to be a simple, 
logical question. But as a former college professor, Senator Hum- 
phrey, you are interested in economics. ‘And it is a long story to tell 
you. But I will give you the conclusion rather than the facts, and 
10pe that you may have the time to read the facts set out in my pre- 
pared statement. 

If we showed pictures in the neighborhood theater at the same time 
as downtown, first of all, the print problem would just bankrupt us 
all. You would have to have hundreds of extra prints, and they are 
costly. And when I tell you, as I have already told you, about how 
little most of the exhibitors pay, you know that is not possible. But 
even if there was not the problem of prints, if we showed pictures 
simultaneously with downtown, there would be no downtown theaters 
and no neighborhood theaters. You wouldn’t make pictures because 
you couldn’t get enough money in at the box office to make it possible 
to produce these great pictures. That is the basic reason there is 
no simultaneous showing of a picture in all theaters at once. 

Senator Humpurey. Will you hold up just a minute to get a lay- 
man’s point of view on this? 

We have a very normal, ordinary family. We spend all the money 
we earn in the family—in fact, we spend more than that, we are very 
normal—and I recognize what I am about to say could be misinter- 
preted, and I hope that it will not be. But, to come downtown in a 
major city is an operation that only the most valorous and courageous 
will ever attempt under the traffic conditions which prevail. 

First of all, to park your car is a financial operation of some pro- 
portions for some families. Again and again I have to say to my 
family, look, whether you know it or not, even though we live a very 
modest life—and that we do, because we are very modest people in 
terms of our income, and also I hope in our habits and attitude—we 
have so much more than 95 percent of the people have that it is 
pathetic. I think we people have to keep in mind that the average 
earner in this country has an income of under $6,000 a year, 75 per- 
cent of the taxpayers have less than $5,000, 75 percent of all the 
earners in America have an income of under $5,000 a year. 

Now, that is to house and clothe and provide medical care and edu- 
cation, Christmas presents, birthday presents, and all the other little 
things that happen in family life for this whole family. 

Now, when you are about ready to move the family and go down- 
town—when I say “downtown” I mean 9 or 10 miles—you have to 
dress them all up and get them all organized. That is a job that 
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will tax the nerves of any family. And then you get them downtown, 
and you have to park the car. And that costs money. And they 
also have a sign, “we are not responsible for any damages,” and when 
you come out you may have a S22 bump—you hope it doesn’t happen, 
but it does happen sometimes—I am not complaining about the ~ k- 
ing lots, they have their problems too. Then you come out of the 
the: iter and get your car out of hock, and you drive all the w ay home. 
And you have got kids that are supposed to be in bed. 

The theater business has got to begin to think about the family, be- 
cause it is not like going downtown to buy a dress or a washing 
machine—they like to shop around for that. 

I will never forget my little daughter when we went Christmas 
shopping, and I went in the store and bought the first thing I saw 
for my wife. And she said, “Daddy, you can’t do that, Mommy 
always looks all over town first.” [| Laughter. | 

You see, when they get ready to buy anything over $5, they make 
quite a project out of it. L was in a hurry, and the first thing I saw 
IL bought. 1 wanted to get out of there and go on home. 

But I am serious. I have talked to a lot of theater people about 
this, and others also, and every other branch of merchandising is 
going out to meet the people. They are getting out in the country to 
meet the people. 

Take a look in this town. Woodward & Lothrop, Raleigh Haber- 
dashers, Hecht’s—I can name a dozen of them—they are not saying, 
“You come down and see us.” They say, “Look, we are coming out to 
see you.” 

And then they rent half the city for a parking lot. They take a 
block-and-a-half or two blocks for a parking lot, which you don’t 
have to pay to get in. And that makes it possible for you to go over 
and do some shopping. If that wasn’t the case, | would be wearing 
ashes and sackcloth, because I couldn't possibly get downtown. I 
have been trying to get downtown for the past week. 

They don’t open the stores until nine after I’m already at work 
and I don’t get through work most of the time until 11 o’clock at 
night. Now, the neighborheod stores stay open so that I can do 
business with them. 

I am saying to the theater people that while you may think it is 

right to run these top-grade pictures downtown, I say if you want 
to get the people who live in my block, you had better come out in the 
country. 

Last Saturday, I took seven little boys to a theater. And I could 
have taken 20 of them if I had had enough room in the car, because 
there was a picture that they wanted to see, and which the family 
said, “O. K., you go head and see it.” 

But if I had to take them downtown, not even Paramount Corpora- 
tion Studio would have gotten me to take them down, not even with 
your eloquence. 

This is what goes on: 

First of all when you have a big picture downtown you get flat feet 
waiting togetin. You would havetostand inline. Iam just talking 
to you as a friend of the industry now. I want to say very frankly 
75964—56—— 29 
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that I think you are trying to dovetail your industry into established 
real estate. 

Mr. Puituies. Not at all. 

Senator Humpnurey. And if you do not change the real estate, you 
are going to have problems on people coming to the industry. 

Mr. Puiuies. Senator, a lawyer 

Senator Humpnurey. That is just my opinion. I have lived 44 
years, and 20 years of married life, and of that 20 years, 18 with the 
family problems. 

Mr. Puiurps. A lawyer that tells the judge when he asks some 
question, “I will come to that” and staves off the questioning, in my 
opinion, is a poor lawyer. 

There is nothing more illuminating and helpful than an exchange 
of views—you asking me questions, giving me an opportunity to 
clarify those things in your mind is of great benefit. And I am glad 
you brought up this subject. 

Now, in the first place, are we trying to protect real estate ? 

First of all, let me tell you we have no real estate downtown to pro- 
tect. Evolution does not come about overnight. It comes gradually. 
The time is not yet. It may be in the next few years that things will 
come to pass and they are coming to pass even with respect to driveins. 
There has been an evolution and a change in our business. It is part 
of your story, the things that you have just suggested. 

Senator Humpnrey. The automobile has caused that. 

Mr. Puituirs. There may come a time when the whole practice will 
change. When that time comes we will be prepared for it. If we 
were to do it overnight, without regard to the problems of all exhib- 
itors and our own problem of deriving enough revenue to pay for 
pictures, we would go broke and we wouldn’t be able to make pictures. 

But let me say this to you, in addition: The great pictures do show 
downtown first, and if you have this trouble getting there, stay away, 
if you please. There are thousands that stay away—but there are 
some people still old-fashioned, Senator, who think that going down- 
town 

Senator Humpnrey. Yes. 

Mr. Putuirs, Is a night out. 

Senator Humpnrey. I guess you are right on that. 

Mr. Putuies. What is the hardship on you in the hypothetical case 
that you mentioned ? 

Downtown they charge more—$1.75, $1.50, $1. It is because the 
people are willing to pay for that novelty that we are able to make 
pictures. Take that away from us and we can’t make them. 

What is harmful about your waiting—14 days—7 days—depending 
on the locality. When you can sit in your comfortable neighbor- 
hood theater, you do not have to go far. You can walk, or you can 
take your car and go do your shopping, as you suggested, and for 
one-third or one-quarter of the admission price you see the same 
picture in your neighborhood instead of downtown. 

It is first run to you, because you haven’t seen it. What difference 
does it make to you, if the best seller is read by you this week or 
next week ? 

Senator Humrenrey. I hope you understand that I am only using 
myself as the case example. 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 44] 


Mr. Puiuurrs. Of course, I am using the pronoun “You” in the 
same manner. 

Senator Humpnrey. And not trying to be personal about it. 

Mr. Puiiuips. Of course; I understand. 

Senator Humpnrey. But I pose this problem because as I gathered, 
No. 1, from the exhibitors, that their complaint was that the good 
pictures, that is, the “hot” pictures, the hits, are going into the big 
theaters downtown, and that is drawing away from the commun- 
ties, the people who do not want to go downtown, and, therefore, 
the little neighborhood theater is getting second-run pictures. 

This is the impression that I got out of testimony. 

Mr. Puuutres. Right. 

Senator Humpnrey. And by the time the good picture gets to 
them, it has already lost its impact; practically everybody has al 
ready drifted off to the big theater to see it. 

Mr. Puiuirs. I live in New York City, but I didn’t see the play 
South Pacific, for very many, many months because one could only 
get tickets from speculators and 1 refused to pay speculator prices, 
and I was just as happy to wait until I could get tickets at regular 
prices. That is, I didn’t have to pay the ticket scalper’s high price. 
To me South Pacific was just as great, just as wholesome, when } saw 
it as when it was first shown. I didn’t have to be a first-nighter. 

But there are those who want to be first-nighters. They should 
have the opportunity in the good old American way to be first 
nighters if they want to. 

When the change comes that you and I have been talking about, 
the whole thing will change. Then, perhaps, other things will change. 

But I say this, in conclusion. I have trespassed on your time and 
Tam not going to doso. 

Senator Humpurry. I have been trespassing on yours and I have 
been enjoying it, too. 

Mr. Puiurrs. Thank you. I say that the complaints made to you 
are unjustified. And I have documented my refutation by facts and 
figures, and not by freewheeling statements such as you have heard 
from others. 

When a witness does not have to submit figures and can talk off the 
cuff, he can say some things very glibly. But we have documented 
every statement we have made. 

I say if these people are left alone, they will work it out. We 
will all continue to exist. 

We are having a hard time. I am not here to paint a rosy picture 
that everything is grand. The distributors are going down, down. 
I hope we are not pushed too far. We do not want to be pushed into 
the television field. We are trying to do what we can within lawful 
means and within our power, to help exhibition and industry as a 
whole. Weare losing money. And if a few pictures that go sour on 
us, what do you think would happen to Paramount, God forbid, if 
Ten Commandments and War and Peace go sour on us. They repre- 
sent an investment of $25 million. 

They won’t. But there have been great pictures that have taken 
lickings. 

I say, leave the industry alone. Mr. Myer’s panacea of Federal 
regulation for all ills is a crackpot proposition. It can’t work in an 
industry of art, where art and the creative mind is necessary. 
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I picked up shortly after your hearing in March, Senator Hum- 
phrey, the Hollywood Reporter, and I ask to have it filed with my 
statement.” The issue is dated March 12, 1956. The story is headed 
“Indies Hit All-Time High Mark.” You may not know what 
“Indies” are. “Indies” is the trade term for independents— 
producers. 

According to this article, 40 new companies were formed in the 
month of February, to produce pictures for the theater and for tele- 
vision. And the article goes on to say, “Since the first of the year 
1956, there have been a hundred new companies formed to produce 
motion pictures.” 

If there be a shortage of product that shortage will be eradicated 
through somertire forces if the industry is left alone. When one 
company makes less—and Abe Montague was so right about that 
yesterday—there is room for somebody else to come in and fill the 
gap. 

But if you strangle an industry with regulation by putting loads on 
its back that it cannot bear, that won’t eradicate the shortage. That 
will create a greater shortage and, perhaps, the extinction of an 
industry which has won the leadership of the world in motion-picture 
producing. 

Let us keep it the leader. 

Senator Humpurey. Is it true that the major percentage of net 
profit on your lead pictures comes from the large theaters 

Mr. Putuies. I didn’t get that. 

Senator Humpurey. Is it true that the major proportion of net 
profit from the showing of a top-grade picture comes from the large 
theaters ? 

Mr. Putuies. I can’t answer the question in that form, because 
one cannot figure out the profit from any theater or a group of theaters. 
For example, you heard the witnesses testify that about 42 to 50 per- 
cent of the gross income comes from the foreign field. 

But so far as the domestic gross, the film rental that we receive, 
of course, I would say that 40 or 50 percent comes from the first 400 
or 500 theaters. I am now giving you my best guess at the moment— 
I do not have the figures in mind. And anything that is done to 
diminish the ability to get that revenue from those large theaters 
means the end of motion-picture making, unless we go back to the old 
horse operas. And I do not think even those can be made profitable 
today as you have heard. 

It is the revenue that we get from these important theaters that 
enable us and make it possible for us to serve the little town and hamlet. 
Without that revenue we are gone. 

Senator ‘Humpnrey. Now, Mr. Phillips, your case is very per- 
suasive and I am saying this very consciously and sincerely to you, but 
I am still disturbed over the continuous complaint of the exhibitors, 
particularly the exhibitors that appeared here in testimony, over the 


fact that they say they are unable to get in adequate time the top-grade 
pictures. 


Mr. Putiurrs. Again I say to you 


Senator Humpnrey. Was not that the general tendency or trend of 
their testimony ? 


* See exhibit No. 33. p. 444. 
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Mr. Puiuurrs. Yes, and I say to you in all candor—and here again, 
we are involved in the subject of prints and runs and clearances and 
availability—and I call it to your attention—I will give it to you in 
capsule form in a moment, but I have dealt with that at great length 
in my statement. 

Senator Humrnrey. I noticed you had a section in your statement 
on that. 

Mr. Puriuirrs. At great length, yes. We have, let us say, 400 prints 
to serve the Nation. 

We cannot make more economically and stay in business. 

What can we do? Unfortunately prints cost up to $1,100, as I 
told you. What can we do? We have to deploy them in the best 
possible manner we know how. And how do we deploy them? 
Naturally, we cannot give them to the $12.50 and $15 and S25 accounts 
first,can we? That would be ridiculous. I do not need to argue that 
with you. 

We give them first to the important theaters that pay you the most 
money for them. And those theaters are so situated as to exercise 
a great sphere of influence in a wide territory, because people get to 
know about those pictures when they play in these large, beautiful! 
theaters, through advertisements, word-of-mouth advertising, radio, 
television, newspapers, and critics’ analyses of these pictures. 

The people in the more distant places get to know about them. 

And then we take the next in line that pay the most. We have a 
limited commodity. What does one do with a limited commodity? 
Naturally, economics force you to sell it to those places that can 
afford to and do pay more money than the $15, $25, $50, account. 

Those are the facts, the economic facts of life. But for the fact 
that we sell these large and important theaters we could not serve the 
small theaters. We are conscious of their problems as you will see 
from our affidavits. Here are people that are paying $12.50 and $15, 
and they say they are being treated badly—they want it for less. It 
costs us $20 to serve them and we serve many of them at $12.50 and 
$15 and $20, and so forth. What more can we do for them ? 

The Government, perhaps, can do more for them. Perhaps, sub- 
sidize them. Can we? We have a responsibility to our stockholders, 
too. I think we are subsidizing them in part. But further, we 
cannot. 

Senator Humpnurey. Concerning this very excellent appendage to 
your statement referred to as exhibit 1, on behalf of Paramount Pic- 
ture Corp., may I suggest that we include it in the body of testimony 
to which you have directed your remarks, a copy of the index ? 

Mr. Puimurrs. Yes. It is in my statement. 

Senator Humpnrey. The copy of the index is in your prepared 
statement ? 

Mr. Puiturrs. On page 1. (See p. 446 for the data referred to.) 

Senator Humpnrey. Fine and then we will include the appendage 
marked “Exhibit I” in our committee files for reference to other mem- 
bers of the committee, and to the public, and to any interested party. 

Mr. Pures. Yes. 

I would also like to have included as an exhibit, this book on Stra- 
tegic Air Command. 


® See appendix XV, p. 674. 





444 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


Senator Humpurey. We will refer to this then as exhibit No. 2. 

(The document was marked “Exhibit No. 2,” and will be found 
in the files of the subcommittee. ) 

Senator Humpurey. A book relating to Strategic Air Command, 
citing the review of the picture, comments and commendations by the 
armed services of the United States, and other copy that relates to the 
public acceptance and evaluation of this picture. (Retained in com- 
mittee files. ) 

Mr. Purutrs. Yes. 


And may I also ask to be filed with my statement the issue of Holly- 
wood Reporter to which I referred in my testimony. 

Senator Humpurey. We will print at this point in the record, from 
the Hollywood Reporter, Monday, March 12, 1956, issue, the article 
referred to by Mr. Phillips on page 1, entitled “Forty New Companies 
Formed in Past Month To Start Production During Year.” We will 
print the full text of that particular article. 


(The article referred to in the Hollywood Reporter, is as follows :) 


Exuisit No. 35 
{The Hollywood Reporter, Hollywood, Calif., March 12, 1956] 
Inpres Hir ALLTIME HIGH Mark 
FORTY NEW COMPANIES FORMED IN PAST MONTH TO START PRODUCTION DURING YEAR 


More than 40 new independent production units for feature product, for TV, 
or for both have been formed within the past month, boosting panned indie pro- 
duction to the highest in history, with all definitely aiming at putting something 
on film before the end of this year. 

Latest in the series of incorporation moves is that by Pine-Thomas Productions 
last week. During the last 30 days the move to set up independent producing 
companies had been taken by some of the biggest names in the industry, including 
Frank Sinatra, Barbara Stanwyck, Rock Hudson, George Sherman, Rory Cal- 
houn, and others. 

It is estimated that through these indie setups, many additional millions of 
dollars in filming both features and TV shows can be counted on in addition to 
the normal budget outlays of the top majors and minors, with a possible alltime 
high in production spending for the year. 

Among the new companies formed during the past month are Samuel Fuller’s 
Globe Enterprises; Transworld Releasing Corp.; Sinatra’s Trafalgar Produc- 
tions and Bristol Productions; Charles Vidor’s Aurora Productions; Art Cohn’s 
Martart Productions; Robert Stabler’s Madison Productions; Lew Edelman’s 
two producing companies; LeRoy Prinz, Inc.; Hudson’s Seven Pictures Corp. ; 
Cleo Moore’s Michael Investment Co., Inc.; Richard Brooks and Irving Paul 
Lazar’s Richlar Productions, Ltd.; Frederic Brisson and Rosalind Russel’s 
Sonnis Corp.; Phil Carlson’s Dixie Productions; Miss Stanwyck’s Barwyck Pro- 
ductions; Sherman-Calhoun Productions; Gertrude Berg’s World Theatre Pro- 
ductions; Anthony Mann Corp., and Sid Kuller’s Darwin Productions. 

All these companies have announced plans for definite feature productions, 
for TV pilots or series, or both. 

Including these companies most recently formed, about 100 such productions 
have been incorporated since the first of the year, with the trend likely to acceler- 
ate rather than slow down. The independent trend is one of the major phases of 
production at the moment, the greatest in Hollywood’s history. 


Mr. Pururrs. One thing more. I think for the benefit of the legal 
members of the staff, I would like to file—and it need not be printed 
in the record in full—a copy of the opinion of Judge Yankwich in the 
case of Fanchon and Marco against Paramount Pictures, et al, which 
deals so graphically and so brilliantly with the subject of the show- 
case theory of distribution and exhibition of motion pictures and deals 
with the subject that you are so much interested in. 
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This is one of the best that has been written. It has been painstak- 
ingly written after a trial lasting many, many weeks. 

Senator Humpurey. We will include that as exhibit No. 4. 

(The opinion was marked “Exhibit No. 4” and will be found in the 
tiles of the subcommittee. ) 

Mr. Puuutrs. It need not be printed as part of the record. 

Senator Humpurey. It will just be included in our files and referred 
to as an item of reference. It isthe case to which Mr. Phillips referred, 
Fanchon and Marco v. Paramount Pictures, Inc., and others. The 
docket number in the United States District Court, Southern Dis- 
trict of California, Central Division, is No. 11573-Y. 

Mr. Puuvuips. And in the same vein and in the same category, per- 
haps, a decision of Judge Nordbye who is no stranger to you. 

enator Humpnrey. A very great judge. 

Mr. Puttuiirs. One of the greatest, in my judgment, in the country, 
and not because he decided this case in our favor. He has decided a 
case the other way. 

Senator Humpurey. He is an outstanding jurist. 

Mr. Puiurs. He is. 

On December 30, 1955, he dealt with this subject that I have just 
described to you with respect to Judge Yankwich—he dealt with this 
subject relating to a theater situation in Minneapolis. And I ask 
that this be filed for the use and study of the legal members of the 
staff, for the same purpose. 

Senator Humpnrey. All right. We will refer to that then as ex- 
hibit No.5. And it is Robbinsdale Amusement Corporation, plaintiff, 
v. Warner Brothers Picture Distributing Corporation et al, Civil No. 
4584; United States District Court, Fourth Division. 

(The document was marked as “Exhibit No. 5,” and will be found 
in the files of the subcommittee. ) 

Mr. Puiiurrs. Senator Humphrey, I would be very, very ungrateful 
if I didn’t tell you that I cannot thank you enough for the time that 
you took to listen to me, under the difficult conditions that I know that 
you have been working under. 

Senator Humpurey. I appreciate that. 

Mr. Pures. I am very, very grateful to you. And I am very 
happy that you have afforded me this opportunity. If I impinged on 
your time, I am dreadfully sorry. 

Senator Humrnrey. May I say that as an elected Member of Con- 
gress there is no such thing as impinging on anyone’s time. We are 
supposed to be public servants. 

At this point I would like to have Mr. Phillips’ statement printed 
in toto as prepared. 

(Mr. Phillips’ prepared statement follows :) 


PREPARED STATEMENT OF LOUIS PHILLIPS ON BEHALF OF 
PARAMOUNT PICTURES CORP. 


My name is Louis Phillips. I reside at 35 East 84th Street, New York, N. Y. 
My office address is 1501 Broadway, New York, N. Y. 

I am a member of the bar of the State of New York, having been admitted to 
practice in September 1916. I have practiced law for almost 40 years, 33 of 
which have been devoted exclusively to the motion-picture industry. 

At present I am vice president and general counsel of Paramount Pictures 
Corp. I succeeded to that post in June 1955 after the death of my revered 
associate, Austin C. Keough who, Senator Schoeppel will recall, testified in 
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the 1953 hearings before your committee. I joined the legal department of 
*aramount Pictures, Inc., in 1928. 

I am very pleased indeed for the opportunity which is afforded me‘ to show 
how utterly false many of the statements are that have been made before you; 
what half-truths have been put before you in the hope that they would be 
accepted as the whole truth; and the numerous rash and irresponsible state- 
ments that were uttered so glibly. 

I have prepared and filed with my statement a brochure, marked “Exhibit 1,” 
containing charts, analyses, figures, and statements which establish solid and 
telling facts concerning the issues discussed in these hearings, as distinguished 
from the undocumented and free-wheeling statements made by exhibitor wit- 
nesses. It consists of *— 

1. A chart containing the number of pictures produced during each year, 
1945 to 1955, inclusive; the total cost of production ; and the average cost per 
picture. 
2. The number of pictures released each year, 1945 to 1955, inclusive, with 
aggregate advertising, print, and selling costs, and average per picture. 
3. A chart containing a number of accounts which paid a film rental of 
$50 or less on top pictures over the past two seasons, 

4. A chart containing situations in which Paramount served top pictures 
to Julius Gordon, Myron Blank, Ruben Shor, Benjamin Berger, Trueman 
Rembusch, Wilbur Snaper, and George Kerasotes for $50 or less. 

5. A. Correspondence with Ruben Shor with reference to his Twin Drive-In 
Theatre in Cincinnati, Ohio. 

B. A map showing the geographical relationship of the Monte Vista and 
Norwood Theatres to Mr. Shor’s Twin Drive-In Theatre and their seating 
capacities. 

C. Newspaper advertisements for the Twin Drive-In Theatre prior to 
the showing of We’re No Angels. 

D. Newspaper advertisements relating to We’re No Angels both prior to 
and during its exhibition. 

E. Newspaper advertisements following the exhibition of We'’re No 
Angels. 

F. Information with regard to Ruben Shor’s Keith Theatre in Cincinnati, 
Ohio. 

6. Affidavits of 16 Paramount branch managers responding to 49 affidavits 
submitted to this committee by exhibitors and Stanley Kane, attorney for 
North Central Allied Independent Theatre Owners, Inc. 

7. Annual reports of Paramount Pictures Corp. for 1950 to 1955, inclusive. 

8. A statement showing Paramount pictures made utilizing Paramount’s 
Vista Vision process. 

9. A chart containing information with regard to prereleased pictures and 
specially handled pictures showing the earliest showing on prerelease, or 
on the special merchandising engagement and the earliest subsequent exhi- 
bition. 

10. A statement concerning competitive bidding. 

11. A statement containing information with regard to the sale of motion 
pictures and rights therein, including television rights. 

12. Summary of changes in admission prices on special engagements of 
Strategic Air Command. 


DIVORCEMENT OF PRODUCTION AND DISTRIBUTION FROM EXHIBITION 


Paramount Pictures, Inc., was dissolved at the end of December 1949 in order 
to carry out the provisions of a consent judgment entered in the United States 
District Court for the Southern District of New York on March 3, 1949. 

As a result of that judgment, two new corporations were formed: Paramount 
Pictures Corp. and United Paramount Theatres, Inc., which latter corporation’s 
name has been changed to American Broadcasting-Paramount Theatres, Inc. 

All of the theater assets and theater business in the United States, and the 
stock of the corporations which owned or leased and operated theaters were 
transferred, effective January 1, 1950, to United Paramount Theatres, Inc. All 
of the other assets including the stock of Paramount Film Distributing Corp. 
were transferred to Paramount Pictures Corp. effective January 1, 1950. 


1The exhibits listed are retained in files of the committee, with the exception of the 16 
affidavits (item No. 6). These appear in the record as appendix XV, p. 674. 
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Paramount Film Distributing Corp. is a wholly owned subsidiary of Para 
mount Pictures Corp.; the former corporation distributes in the United States 
pictures which are produced by or for or released by Paramount Pictures Corp 

-aramount Film Distributing Corp. operates 32 branch offices in the principal 
cities of the United States, from which it distributes Paramount pictures 

The principal business of Paramount Pictures Corp. is producing motion pic- 
tures. Its subsidiary owns the Paramount Building at 1501 Broadway, New 
York, N. Y., where the principal offices of the corporation are located. The 
*aramount Theatre in that building is leased to a subsidiary of American Broad- 
casting-Paramount Theatres, Inc., which operates it. Aside from that theater 
Paramount Pictures Corp. neither owns nor is interested directly or indirectly 
in any theaters in the United States. 

While Paramount Pictures Corp. has many other interests other than the 
producing of motion pictures, its success as a company is dependent largely on 
the success which it achieves in producing and distributing motion pictures 
It is therefore absolutely essential for Paramount to strive to make the best 
pictures possible and to distribute them to as many theaters as possible so that 
it can get back its investment and make a profit. It is therefore foolish for any 
one to argue that Paramount is trying to drive out any exhibitor from business 
The more theaters there are, the better off is the business as a whole 

Since January 1, 1950, there has been no connection whatever between Para- 
mount Pictures Corp. and its subsidiaries on the one hand and American Broad 
casting-Paramount Theatres, Inc., and its subsidiaries on the other. The 
directors, officers, management, and employees of the theater company and sub- 
sidiaries are and have been wholly separate from those of the picture company 
and its subsidiaries. 


INCONSISTENCY IN POSITION OF ALLIED RE INTEGRATION 


I mention these facts at the outset because Mr. Abram F. Myers at the 1953 
hearings before this committee made statements to the effect that the divorce- 
ment was not genuine, and cast asnersions on its effectiveness. There was no 
basis in fact for these assertions. The divorcement was and is real, absolute, 
and complete. 

How sham and baseless these claims were can best be seen from the fact that 
Allied with TOA is now asking that the former affiliated or divorced circuits be 
permitted to produce motion pictures; they have applied to the Department of 
Justice to bring that about, and are also now seeking the aid of your committee 
for this purpose. 

This is a very interesting turn of events. One of the evils that was claimed 
by the exhibitor leaders which gave rise to the bringing of the action by the 
Government and resulted in the divorcement of production and distributicn from 
exhibition was that the large circuits, and particularly the affiliated circuits, 
were the recipients of favors at the hands of producers and distributors, and 
that independent exhibitors were discriminated against, so they could not 
operate successfully in competition with affiliated and large circuits. The 
attack was directly upon the integration of production and distribution with 
exhibition. 

In a speech in Pittsburgh on October 3, 1950, Mr. Myers, in speaking of the 
industry and the days prior te the Government suit, said: “The great evil of the 
business, the menace to every independent exhibitor, was the flagrant discrimina- 
tion practiced by the distributors in favor of affiliated theaters and of the 
theaters operated by the powerful circuits.” 

Mr. Myers was in the forefront of the attack on integration of production 
and distribution with exhibition. It was he more than any other person who 
induced the Department of Justice to bring the action and to seek divorcement 
of production and distribution from exhibition, and in that he succeeded. 

How ironic therefore it now is to find Mr. Myers pniling along Allied to 
join with TOA in seeking the aid of your committee to bring about integration 
again. It would have been much more honest for the exhibitor leaders and 
Mr. Myers to say, “We were mistaken; divorcement was wrong. It should not 
have been brought about. Let us do away with it: it was wrong in the first 
place.” But to ask that former affiliated circuits should be permitted to produce 
and distribute with the right to preempt the pictures which they produce for 
their own theaters without allowing producers to operate theaters is in my 
humble opinion and judgment unfair, if not wicked, in this highly competitive 
industry. Aside from the fact that it is unfair, I mention this to show the 
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utter lack of sincerity of the exhibitor leadership which demands divorcement 
one day and soon after seeks integration. 


GENESIS OF INTEGRATION 


The natural question that presents itself is, What was the genesis of inte- 
gration? The record in the case of U. S. v. Paramount et al., and the find- 
ings of the statutory court shows Paramount Pictures, Inc., the predecessor of 
Paramount Pictures Corp., embarked upon a program of acquiring and building 
theaters by reason of the formation in 1918 or thereabouts of Exhibitors First 
National Cireuit. This circuit was formed by 36 of the largest theater owners in 
the key and principal cities of the United States. The exhibitors embarked upon 
a program of first financing the production of motion pictures, and then of 
forming First National Pictures, Inc., in which they became the principal stock- 
holders. They underwrote the cost of production of motion pictures and there 
was allocated to each of them, territorial rights for the exhibition of the pictures 
which were produced. These territorial rights were not only for their own 
theaters, but they could subfranchise them to other exhibitors in their territory as 
well. 

Paramount found itself in a very difficult position with its principal market 
closed to it. Those exhibitors having the most important theaters in the United 
States, the showcases of the Nation, were going to exclude Paramount pictures 
from their showease theaters. Paramount’s only salvation lay in acquiring 
theaters in which to show its pictures. Paramount did acquire theaters. Other 
producers likewise acquired theaters. The race was on. Others, like Loew’s, 
which was principally a theater owner and operator, went into the business of 
producing and distributing motion pictures. 

Fox, which was originally a theater owner, also went into the production 
and distribution of motion pictures. RKO’s predecessor, an exhibitor, went 
into the business of producing and distributing motion pictures. Warner Bros., 
which was a producer of motion pictures, embarked upon a theater acquisition 
program. 

Thus, integration of production, distribution, and exhibition was complete. 
The consequences of this integration were the complaints, of which we have 
heard so much, and a hue and cry arose from Allied and its General Counsel, 
Mr. Myers, for divorcement. The Government was called upon by the exhibitors 
to act. It did, and it brought the action which resulted in divorcement of pro- 
duction and exhibition and the regulation of the business in the form of the 
decrees that were entered. 

If integration was wrong then, Senator Humphrey was right when he said, 
as he did a few weeks ago during these hearings, that it appeared to him that 
the new Allied-TOA proposal to produce pictures would mark a return to the 
situation which gave rise to the Government antitrust suit against the industry. 


OBSERVATIONS AS TO ARBITRATION 


On the subject of arbitration I should like to make just a few brief observa- 
tions. 

In view of the fact that TOA was wholeheartedly in favor of arbitration 
and that it had approved the arbitration agreement in October 1955, without 
a provision for the arbitration of film rentals, we can say that its sudden with- 
drawal just prior to the date originally set for these hearings before your 
committee leads one to Craw the inference from that conduct that Allied and 
TOA made a deal. Allied and TOA now insist not only that film rentals be 
a subject of arbitration but also that the sales policies of the distributors be 
included in the matters that would be subiect to arbitration. They might as 
well not have stopped there, but might also have requested that there be included 
as subjects for arbitration the kinds of pictures which should be made, the cost 
to be expended for them and the number each company should make. 

I believe that no conscientious and responsible executive of any producer or 
distributor company could with propriety consent to arbitrate film rentals or 
sales policies. If he did he would not be discharging his proper duty to his 
stockholders or to his company. If he agreed to do it, it would be an abdica- 
tion of his duties and functions to an unknown arbitrator, and the business 
would be in a most chaotic condition. No investor or banker would permit his 
money to be used in so hazardous an undertaking. 
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I know of no other industry where the buyers have had the effrontery to make 
such an unsound, unbusinesslike demand. While the change of front of TOA 
comes as a distinct surprise, Allied’s opposition to arbitration as voiced by Mr 
Myers is no surprise. It has been as consistent a it has been unsound. 

Even Prof. Wesley Sturges, the eminent authority on arbitration, called as 
a witness by Allied and TOA, in answer to a question by you, Senator Humphrey, 
admitted he knew of no precedent in American industry for the arbitration of 
the price for which a seller will sell his wares. 

Mr. Julius Gordon testified the Government ought to regulate and put a ceil. 
ing on film rentals, citing as precedents regulations in some European countries 
that he visited recently. This matter will be dealt with by others who have 
had years of experience in selling in Europe and are far more competent to speak 
on the subject than Mr. Gordon. I simply want to point out that what he failed 
to tell you is much more important than that which he told you. In some Euro- 
pean countries cartels lawfully exist which are in control of this business. They 
regulate every phase of the business: production, distribution, and exhibition, 
and even subsidiz® production. In other countries, Government regulations fix 
maximum film rentals but they, at the same time, fix the admission prices 
charged at the box office. Cartels are unlawful in this country and heaven 
forbid that we should be thus regulated in our industry in this country. That 
is the surest way to destrov it. 

An‘ as for fixing admission prices at the theaters, even Mr. Myers in his 
speech in November 1955, at Winchendon, said that if his proposal to regulate 
the industry would bring about the regulation of admission prices to theaters 
“he could be strung up.” 

One more observation which is most interesting: At page 4383 of the record 
Mr. Herman Levy made this statement, and I quote: 

“Senator, may I have one more word on the subject? 

“One Senator yesterday asked Professor Sturges whether or not there was 
precedent for the arbitration of film rentals. We could go one step further. 
If the fear of distribution is that an exhibitor would be able to come in on a 
one-way street and institute an arbitration of film rental and possibly get a 
reduction, we would say this, that in any instance where an exhibitor comes 
in and asks for a reduction of the contract price of film rental, the distributor 
in that case may ask for an increase over the contract price.” 

You will observe that Mr. Levy does not suggest that a distributor could ini- 
tiate an upward adjustment of price by filing a proceeding to arbitrate the reason- 
ableness of film rentals where a picture was successful. Oh no, he wants to 
limit it to the case where an exhibitor files an application for a reduction of 
film rental. What I wish to emphasize here, is that an exhibitor who files a 
claim that the film rental terms are beyond his ability to pay, would not run 
any risk that in such a proceeding an arbitrator could possibly require him to 
pay more. 

In a nutshell, exhibitors want three things: (1) An abundance of top pictures: 
(2) at low cost to exhibitors and assuring them a profit; (3) early delivery. 

Of course, that Utopia is a kind of never-never land that the economics of the 
business simply does not permit. I remember only too well that the exhibitors 
had a glorious buyer’s market but still complained. Then they cried about 
block booking and blind selling and the evils thereof and demanded the right 
to buy singly as they wished. Their leaders brought about Government regu- 
lation of a sort—make no mistake about it—for the court decrees in the Para- 
mount case are partially regulatory of the industry. 

These decrees eliminated block booking and brought about picture-by-picture 
selling. These decrees indirectly also brought about competitive bidding which 
a distributor must presently invoke in order to avoid possible violation of the 
decree which enjoined discrimination. And these are the things that exhibitors 
are now complaining about. 


BASIS OF EXHIBITORS’ CASE—ABSENCE OF FACTUAL PROOF 


How do the exhibitors attempt to make out a case for your consideration and 
to evoke your sympathy for them? First they call their leaders who have mur- 
dered arbitration which your committee in its report of 1953 thought very worth 
while and a step in the right direction. 

They called Mr. Myron Blank, who operates a large circuit of theaters; Mr. 
Julius Gordon, also the operator of a large circuit of theaters; Mr. Ruben Shor, 
an operator of many theaters, and who also operates a buying and booking com- 
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bine for a large number of theaters; and they brought in other exhibitors of 
lesser importance as window dressing. These spokesmen, these important ex- 
hibitors, have grown rich in the industry. Yet they pose here as being driven 
out of business or likely to be driven out of business. They point to the large 
profit of the distributors which careful analysis will show are not large at all. 
In fact these profits are small when you consider the huge investment in this 
business of each company, respectively, and the extraordinary risks that the 
production of motion pictures entails. The profits of all of the motion-picture 
companies, I believe with one exception, are all published figures since they are 
publicly owned corporations. So far as Paramount is concerned, our profits are 
due in part to the sale of capital assets which are nonrecurring such as real 
estate and pictures; to the dividends that we receive from corporations in which 
we have a substantial interest, which operate theaters all over the world outside 
of the United States; to profits from music corporations, which Paramount owns; 
profits from film printing laboratories, and from other sources. Our _ profits 
also include sums which we have received from foreign countries, from the un- 
blocking of hitherto long blocked currencies. 

In contrast to our known, published figures, exhibitors’ income figures are not 
public property. Not one of the exhibitors who has appeared before your com- 
mittee has submitted any certified statement or audit or any profit-and-loss state- 
ment that would give you the slightest inkling of whether or not their claims are 
true. All you have are the broadest statements of grievances without any facts 
or figures to support their statements, and this reminds me of a situation that 
arose in your State of Minnesota, Senator Humphrey. 

I must tell you that this same Northwest Allied Exhibitors’ Association of 
Minnesota, a local chapter of National Allied, which had been the loudest spokes- 
man for the outlawing of so-called block booking which had then just been effected 
by the 1940 consent decree, succeeded in 1941 in having State legislation enacted 
to compel the sale of a season’s product at one time. Thus, the distributors were 
faced with the dilemma of complying with the Minnesota statute, which had just 
been passed, and violating the 1940 consent decree or complying with the 1940 
consent decree and violating the Minnesota statute. 

In this dilemma, we advised the State’s attorney that we could not comply 
and suggested that he file a criminal information against us, charging the viola- 
tion of the Minnesota law. We also filed an action for a declaratory judgment 
to test the constitutionality of that law, and we procured an order consolidating 
the criminal action with the action for a declaratory judgment for the purposes 
of trial, so that the constitutionality could be determined in one proceeding. 

A trial was had before Judge Pearson in St. Paul. Sixteen exhibitors, mem- 
bers of the Northwest Allied, were prepared to testify, and four had actually testi- 
fied that by reason of the distributor’s licensing practices they were losing money 
and were being driven out of business. A subpena duces tecum.was issued requir- 
ing these exhibitors to produce their books and records, in order to see if their 
books and records supported their testimony. The exhibitors induced the State’s 
attorney to urge the court to quash the subpena. 

When the court announced that the production of the exhibitors’ books and 
records was proper and that the subpena was proper, all of these exhibitors fled 
from the courtroom en masse and refused to testify. The four who had testified 
were ready to recant what they had testified to and changed their testimony. 

[I think it is a fair conclusion that their disappearance and their refusal to 
testify was because their books and records would not have supported their oral 
testimony. The four who had testified remonstrated with their Allied leaders 
for having put them in the awkward position of testifying as they did. 

I want to cite a more recent example. One of the exhibitors who testified here 
was Ruben Shor, president of Allied. He came here not only to plead his own 
plight, but also as the spokesman and champion of the little fellow. I will tell 
you later about what a champion of the little fellow he really is. But, for the 
present, I shall tell you about his plight as an exhibitor. Mr. Shor, in the name 
of S. & S. Amusement Corp., in 1952 brought an action against Paramount and 
five other motion-picture distributing companies on behalf of his Twin Drive-In 
Theater in Cincinnati. He sought to recover treble damages of $300,000 for an 
alleged damage period of 8 months from November 2, 1951, to July 18, 1952. This 
8 months of claimed damage included the severe winter months, when certainly 
business at an open-air theater is at its very worst. Only a few weeks ago he 
amended his claim for damages to that theater to $1,500,000 to include a later 
period. 
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In that suit we obtained an audit of the books of the company, Mr. Shor’s com 
pany, which operates that drive-in theater. Mr, Shor is ina terrible plight, as 
you will see when I tell you what that audit disclosed. 

The plaintiff, S. & S. Amusement Corp., is owned 50 percent by the Ruben Shor 
family and the other 50 percent by the Palazzolo family. SS. & 5. Atiusement 
Corp. owns the stock of the P. & 8. Corp. (Shor & Palazzolo), which operates the 
first-run downtown Keith Theater in Cincinnati and also the neighborhood West 
wood, West Hills, Cheviot, Esquire, Hyde Park, and Forest Auto Drive-In 
Theaters, all of which were acquired after Mr. Shor opened his Twin Drive-lu 
Theater in May 1949. An audit of the records of the plaintiff corporation made 
in connection with the lawsuit discloses an astonishing financial picture of the 
profits reaped from the operation of Mr. Shor’s Twin Drive-In in Cincinnat - 

The drive-in opened May 26, 1949. Up to the close of 1954 (5 years and « 
months), the net earnings of the plaintiff operating corporation were S225,5054.¢4 
This figure is after officers’ salaries and rent charges. 

A highlight developed from the audit is the profit for the calendar year 14 
On gross admission receipts for that year of $456,012.98, there was a net profit 
(before Federal income tax) of $94,708.67 after rent to Shor, Ine., a corporat 
in which the Shor family owns 50 percent of the common stock, of SILI1, 
(24.4 percent), feature film rental of $116,451.25 (25.5 percent), and oflicers’ 
salaries and directors’ fees of $20,100. All this on an original investinent of 
$10,000 in the plaintiff corporation. 

From the opening of the drive-in to the end of 1954, Ruben Shor collect 
salaries and directors’ fees from this corporation a total of $77,525 cha 
expenses to the corporation. (This was Mr. Shor's income from this one 
alone of the many he operates.) For the same period of approximate D 
years, rent paid by the plaintiff corporation to Shor, Inec., was S4ss.445 
equivalent to 27.4 percent of the admission receipts. By way of contrast, featu 
film rental paid in the same period was only 25.9 percent of the total admission 
receipts. 

The above profits, salaries, directors’ fees, and rents all derived from an orig 
inal investment by the Shor and the Palazzolo interests of only $10,000 in 1949 
in the plaintiff operating corporation. As of the close of 1954, approximately 
$92,000 in equipment had been purchased and paid for by the plaintiff corpora- 
tion including a Cadillac automobile costing $5,048.21 and a station wagen costing 
$1,901.28. 

Automobile expense (other than depreciation) mounted from 
reaching two thousand seven hundred odd dollars in 1954, in addition to 
traveling expenses in that year totaling $3,415.32. Traveling expenses charged 
to the corporation operating this drive-in near Cincinnati included the cost of 
trips to New York, Denver, Milwaukee, Kansas City, Chicago, Washington, White 
Sulphur Springs, French Lick Springs, Detroit, Cleveland, St. Louis, and other 
cities. 

From 1952 through 1954, plaintiff corporation paid $11,000 in premiums on 
$150,000 of life insurance policies for its oflicers. 

Based on the original investment of $10,000, earnings of the plaintiff corpo- 
ration were equivalent to an average of 375 percent per year. The rate of 
return would be further increased if certain capital improvements such ns read 
way renovations and fences (approximately $20,000 from 1952 to 1954) had 
been capitalized, rather than charged directly against profits 
installed. 

In addition to those exhibitors whose names I have specifically mentioned, 
there also appeared here Mr. Wilbur Snaper, Mr. George Keresotes, Mr. Benja- 
min Berger, and Mr. Trueman Rembusch. All of these exhibitors testified 
Each is an operator of a chain of theaters. All reputedly are well-fixed, suc- 
cessful exhibitors, but not one of them has offered here to you any certified andit 
or any profit and loss statement which would substantiate his testimony, or 
give you an insight into the financial operations of his theaters. 

There was also submitted to your committee 49 affidavits and 2 affidavits in 
addition to that from Mr. Trueman Rembusch. The exhibitor in whose bebalf 
affidavits were submitted, generally speaking, are very small exhibitors who 
operate very small theaters in very small communities. 

The complaints of these small exhibitors are for the most part general. They 
all are unanimous on the proposition that they are hard put by reason of the 
competition of television. We are fully appreciative of their problems and we 
have done everything possible to assist these exhibitors. We will submit affi 
davits of our branch managers, dealing specifically with the exhibiturs’ affidavits. 
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In many cases we charge them less film rental than it costs to handle their 
accounts. ‘We serve several thousand exhibitors with our top pictures for as 
little as 25, $20, $17.50, $15, and, in some instances, even as low as $12.50. If 
we were trying to put the little fellow out of business, as is claimed, we cer- 
tainly would not be serving him at these prices, for these accounts result in 
a loss to Paramount. A positive print costs between $250 and about $1,100. It 
is capable of serving an average of 40 engagements. Add to this the cost of 
inspection and the print and its repairs, the cost of selling, the cost of booking, 
shipping and billing, and all other services. It does not require a mathematician 
to see that these sales bring Paramount nothing except added burdens of doing 
business without the expectation of realizing any profit. 

A recent analysis estimated that the average cost to Paramount of handling 
a feature film is in excess of $20. 

Frankness and a knowledge of the economics of our industry compels me to 
tell you, Mr. Chairman, that many small exhibitors unfortunately are bound to 
fall by the wayside no matter what is done for them, and this includes giving 
them pictures gratis. Their situation is no different from many thousands of 
small businesses in various parts of the country who go out of business due to 
changes in business conditions. 

There are exhibitors who cannot succeed because of their individual situation, 
of change in conditions in their localities, the competition from drive-ins, the im- 
pact of television, or other causes. None of these things can be laid at the doorstep 
of the distributors. 


ALLEGED SHORTAGE OF PICTURES 


I shall now address myself to the subject of the alleged shortage of pictures. 
My remarks on that subject will be most general and brief, because there has ap- 
peared before you Mr. Y. Frank Freeman, vice president and the executive head of 
our studio in Hollywood. He discussed fully the conditions as he finds them in 
the production business in Hollywood today and the great changes that have 
come about. He also explained the reason why Paramount produced in the past 
few years the number of pictures that it did, as compared with those produced in 
other years, and what its plans are for the immediate future. He told you of 
efforts made to create young stars and how exhibitors react to unknown young 
artists. He deals with those problems daily, and I might say that no one is 
better equipped to testify from firsthand knowledge than Mr. Freeman, 

The industry, and particularly the production of motion pictures, has under- 
gone great changes in the past few years, many of them since the hearings before 
the Senate Small Business Committee in 1953. 

Today, each picture is a separate enterprise especially tailored and especially 
cast. There is no longer a large number of stars or featured players under con- 
tract to us to draw from, and the compensation of these stars—for their serv- 
ices—has increased tremendously in the last 2 or 3 years. Many stars refuse any 
fixed compensation, but rather insist on a chance for a capital gain. The income 
tax laws have something to do with that. Some stars and directors demand title 
to the negative and a 50 percent or even greater share of the profits, without the 
risk or investment of a single dollar on their part. Others demand a percentage 
of the gross receipts without regard to whether there is a profit or a loss. Con- 
sequently, the producer is obligated to assume all the risk. All costs down the 
line, from the cost of literary property, cast, directors, and writers, and labor 
costs in all crafts have risen to unprecedented heights. 

The clamor of all exhibitors and their leaders is for more great pictures, in 
order to attract patronage in the greatest numbers. The slogan seems to be— 
“Get the public back into the habit of patronizing motion pictures.” Our in- 
terests in this respect are the same as the exhibitors’. We, as they, benefit 
from large box office receipts. If the public stays away, we as they, are the 
losers. 

The attack years ago by exhibitor leaders was against block booking and the 
making of too many pictures. Today, just the reverse is the complaint. 

While they were complaining in the past that too many pictures were being 
made, that many of them were duds being forced upon them by the distributors, 
today they are complaining that there are too few pictures. It is a case, therefore, 
of being damned if you do and damned if you don’t. 

Some producers make more pictures than Paramount. Some, even, have been 
making more in this past year than they have heretofore. That is their busi- 
ness and each one must determine for himself what pictures he will make, how 
many he will make, the kind they will be, and how much to spend on them, 
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I am testifying here only as a Paramount witness and on behalf of no one 
else, but I should like to make it clear that while we in the industry have similar 
or common problems, we each carry on our own business and make our own deci- 
sions. We don’t consult other companies and they don’t consult us on competitive 
matters. We do business our own way as we see the light. Our sales policies 
differ from other companies as theirs differ from ours. The competitive forces 
that are so strong and vigorous in our industry account for these diferences. Each 
company tries to excel the other. We are all fighting for the exhibitors’ playing 
time and are endeavoring to make better pictures than the other fellow. We 
are trying as hard as we know to beat him to the market for the playing time 
of the theaters, particularly the best theaters, so eagerly sought by all but which 
is limited. 

The average negative cost of pictures which we have produced in the past 
year, for release in 1956, is in excess of $3 million. It is universally recognized 
in the picture business that the public today is highly selective in the pictures it 
chooses to patronize. The public shops for its pictures as never before. The 

at pictures are breaking all records at the box office, whereas average pictures 
simply do not do the business and are unprofitable. 

In view of this high selectivity by the public, Paramount has embarked upon a 
program of sparing no effort or expense to make pictures of outstanding quality, 
pictures which will induce the public to attend in unprecedented numbers. We 
eliminated to the greatest extent possible all so-called B pictures and 
accounts for the fewer number of pictures we have made. 

Let us face it. All pictures cannot be successful. No matter how much money 
is spent upon them, no matter what the effort, no one has yet been able to discover 
a magic formula for making every picture a hit at the box office. The public 
determines the hits and as Mr. Adolph Zukor, the dean of our industry, so wisely 
said: “The public is never wrong.” 

Paramount is exceedingly proud of the success which its pictures have attained 
in the past several years and this is widely recognized. That, of course, is not 
to say that other companies have not produced fine, outstanding pictures and 
many more outstanding pictures than ever before. They have. 

We are concentrating on greater pictures and we are spending greater sums than 


this 


ever before to presell and sell each of our pictures to the public. We are always 
studying new marketing and merchandising methods so as to attract the greatest 
patronage for the benefit of our customers and ourselves. 


REASONS FOR STAGGERING OF RUNS AND CLEARANCE 


The chairman asked during the last hearings why he could not see top pictures 
in his neighborhood theater early or as early as downtown, instead of going down- 
town and paying a large admission price. 

As a former college professor, Senator Humphrey, I am sure you will be inter- 
ested in the fundamentals of this business. You must understand the funda- 
mentals of our business in its relationship to runs, clearances, and availabilities. 
That is a phase of our business that the outsider does not understand. I hope 
the explanation that I will give you will make clear to you why you cannot see 
pictures, that is quality pictures, in your neighborhood theater at the same time 
as they are playing downtown. If that were to be the case, there would be no 
downtown theaters and no fine pictures to show in your neighborood theater. 
They couldn’t possibly be produced, for they cost too much, and to make them 
we must at least get our money back and hopefully a profit. 

When the photographic process or the shooting of the picture, as it is called, 
is finished, the product resulting is a negative. This is then edited and cut, and 
when this process is completed the final negative is ready. 

From this negative, positive prints are made which are delivered to the ex- 
hibitor and by means of which the picture is reproduced on the screen of the 
motion-picture theater. 

Each of these positive prints costs from $250 to about $1,100 to manufacture 
without allowing 1 penny for the cost of producing the negative. The variance 
in the cost depends on the length of the motion picture and whether it is in 
black and white or in color. There are about 18,000 or more theaters in the 
United States. It is therefore at once apparent that it is economically impossible 
to make a print for each theater. Moreover, thousands of exhibitors, the great 
majority, I would say, pay but a small fraction of the cost of the print for the 
right to exhibit a picture 1, 2, or 3 days. Some exhibitors pay as little as $15, 
$17.50, or $20 for a 1-, 2-, and scometimes even a 3-day exhibition. I include in 
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that category, even many of the theaters of Mr. Julius Gordon and many of the 
theaters of Mr. Myron Blank. I shall have more to say about these $15, $17.50, and 
$20 rentals for some of the top pictures in the theaters of Mr. Gordon and 
Mr. Blank later on in my statement. 

Our statistics show that the 5,000 theaters exhibiting our pictures last pay an 
average of about $30 for the right to exhibit the picture and this goes for some 
of the outstanding pictures that we have ever made. This same picture will 
bring many thousands of dollars for the right to exhibit it in the larger cities; 
in the larg st cities a picture can bring in excess of $100,000 and even as much asa 
quarter of a million dollars for the run of the picture in one theater. This same 
picture will later be shown for as little as $15, $17.50, or $20 and this is not 
unusual, yes ; even for as little at $12.50. 

In vie v of the cost of prints, a distributor is obliged to make, as a matter of 
sound economics, from 250 to 450 prints, costing from $20,000 to $305,000, which 
may well be exceeded by War and Peace and The Ten Commandments, depending 
upon the popularity of the picture, to distribute the picture properly and profit- 
ably, and at the same time render satisfactory service to exhibitors to whom it 
licenses the picture for exhibition. It is therefore obvious that all theaters can- 
not show the picture at the same time. 

With the limited number of prints, a distributor must deploy these to the best 
advantage to itself and to its customers. It must serve these prints first to those 
cities and towns which by reason of their location and size can attract the great- 
est amount of patronage, produce the greatest gross receipts at the boxoffice, 
and, of course, pay the largest film rental for the exhibition of the picture. 
These places where the earliest exhibitions will take place must be also be such 
as will have a sphere of influence over a wide area and create throughout that 
area the desire on the part of the public to see the picture, 

Without the large film rentals that are received from the important theaters 
which exhibit a picture it would be financially impossible for a producer to serve 
the smaller accounts at all. 

But that is not to say that the distributor is not eager to get and must get from 
the smaller towns the revenue that these towns produce. This revenue is neces- 
sary to get back a producer’s investment, and it also counts in determining profit 
or loss. However, the revenue from the larger cities is of such crucial impor- 
tance that any significant decrease in the ability of these larger cities to attract the 
greatest number of patrons will prevent the production of the costly, worthwhile 
pictures. 

The object of the distributor, therefore, is to so place his prints as to enhance the 
value of these pictures when they are shown subsequently in various cities, 
towns, and localities. 

These earliest showings are widely advertised and publicized in the metropolitan 
newspapers, and over the radio and on television. They are exploited by inter- 
esting articles that appear in newspapers, and reviewers see the pictures and 
write about them in their newspapers. There is also the word-of-mouth adver- 
tising which does much to spread the word about the showing of a picture in the 
surrounding area. 

All of this advertising and publicity and exploitation is not only of benefit to 
the first exhibitor who shows it but is also of great value to the exhibitors who 
later show the picture. 

Hundreds of thousands of dollars are spent by the distributor in great adver- 
tising campaigns in newspapers and national magazines and on television and 
‘adio. In 1955, we spent about $6,500,000 in advertising our pictures in order to 
properly bring them to the public in every city, village, and hamlet of the Nation. 

The first exhibitors supplement this national! advertising by local advertising 
and frequently the distributor also shares with the first exhibitors the cost of this 
local, supplemental advertising. The exhibitors who show the picture later 
depend upon this earlier extensive advertising and as a rule spend very little to 
advertise the picture. It has already been done for him by the distributor, and 
the exhibitor who had the earliest exhibition. 

With respect to these 'ater exhibitions and in order that the distributor and the 
exhibitor may both benefit from this manner of advertising a picture, the distribu- 
tor fixes the date of availability for a picture, to allow for the penetration of the 
advertising and exploitation of the picture. Such date is a period after it has 
played in the large communities or cities, the newspapers of which are circulated 
far beyond the cities where they are published. 
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This availability date is of primary importance to the distributer, 
of the success of the picture in the large cities spreads, Le picture 
successful resulis in the later showings, thus benefiting the ev libitor, who w 
gross more and thus be able pay more for the successful picture 

This date of availability, fixed unilaterally by the producer to achieve sales 
penetration, and to deploy the necessarily limited number of prints to their best 
advantage, is quite different from clearance, for it does not take into account the 
question of whether or not one theater is or is not in substantial competition 
another. 

Clearance is quite another thing. Clearance is an agreement between the 
distributor and an exhibitor by which the distributor agrees not to license th: 
exhibition of a given picture in a competing theater until the lapse of a specified 
number of days after the conclusion of the prior run or after the commencement 
of the exhibition of the prior run. 

It is a bilateral agreement between the distributor and the prior run exhibit 
It is for his benefit and it is granted to enable him to have a limited period 
exclusivity as against the competing theaters. It is granted to enable him to 
enhance the value of the run which has been granted to him and for which he 
has paid. Its legality is no longer open to question. 

Availability, on the other hand, is the date fixed by the distributor unilaterally 
when a picture may be exhibited by an exhibitor, having a license therefor 

All courts, from the United States Supreme Court down, have recognized the 
necessity for and the legality of clearance, staggering of runs and availabilities 

Two cases, which go into these matters with the greatest clarity and sim 
plicity for understanding, are Judge Yankwich's decision in the Fanchon & Marco 
ease, and his very recent decision in United States v. Twentieth Century-boe, et 
al., decided in December 1955, and also Judge Nordbye's illuminating opinion in 
the case of Robbinsdale Amusement Corp. v. Warner Bros., et al., decided Decem 
ber 30, 1955. I commend these decisions for your consideration, for they make 
clear these things that I have been talking about, namely, sales penetration, 
sphere of influence, and the importance of the earliest showing in important 
cities and theaters which establish a picture in a wide area. 

In the case of United States v. Twentieth Century-loav, et al., to which I have 
just referred, and which is known as the Television 16 mm. case, Judge Yank 
wich, in his findings of fact and conclusions of law, which was filed January 
1956, defined clearance as follows: 

“ ‘Clearance’ is the period of time, stipulated in license contracts, which must 
elapse between runs of the same feature within a particular area or in specified 
theaters.” 

He defined availability as: 

“ ‘Availability’ of a picture is the time or date, unilaterally fixed by a dis- 
tributor, at which the picture is available for exhibition by an exhibitor having 
a license to exhibit the picture.” 

While I am on the subject of clearance, I should point out that beginning 
shortly after the decision of the expediting court in the Government antitrust 
suit, known as the Paramount case, we were deluged with the demands of many 
thousands of exhibitors complaining of clearance and asking for changes. ‘that 
was to be expected. Every one of these thousands of complaints was processed 
and the facts were carefully considered. In thousands of cases, changes were 
made by reducing clearance in some instances, by eliminating clearance in others 
and by permitting many day and date exhibitions. 

We made thousands of changes. In some instances where the matter could 
be resolved either way, we gave the exhibitor the benefit of the doubt. We bent 
backward to remove even the semblance of a cause for complaint.. But it was 
impossible to satisfy everybody because in satisfying one exhibitor you step on 
the toes of another. You cannot satisfy both in a given instance. 

Now that I have explained clearance, the staggering of runs and availabilities 
I shall address myself to the question of the subject of prereleasing and merchan- 
dising engagements which have been under attack by Mr. Myers. 
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Senator Humphrey, during the course of the hearings you expressed yourself 
as being—should I say—out of sympathy with prereleasing of pictures. Let me 
say at the very outset that there is nothing unlawful about the practice of pre- 
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releasing pictures nor is there anything unlawful about the special handling of 
pictures or the merchandising engagements to which I shall address myself. 

Mr. Myers uses the terms “prereleasing”’ and “merchandising engagements” or 
special handling interchangeably as though they mean the same thing. They are 
not the same, 

A prerelease is an exhibition of a picture prior to its general release. Under 
that method of especially exploiting a picture it was withdrawn from distribu- 
tion for a period of 6 months to a year before it was put out on broad, general 
release. It was licensed for first run in the same city where it had been shown 
on prerelease 6 months or a year before. 

The prerelease method of handling a picture as I have defined it was utilized 
by Paramount only in the case of two pictures, Samson and Delilah (in 1950) 
and the Greatest Show on Earth (in 1952). It has been discontinued by 
Paramount because we found that from a business standpoint the withdrawal 
from distribution for a long period was not conducive to the best results, but 
not because it was unlawful—for it was not. I do not believe anyone has been 
prereleasing any pictures recently. 

The special handling of a picture on our merchandising engagements is quite 
different from prerelease. After the picture is shown on a special merchandising 
engagement, it is not withdrawn from distribution for a long period of time nor is 
the picture licensed for a first run in the same city after its merchandising 
engagement. No clearance is granted to the exhibitor having the merchandising 
engagement and this was also true of prerelease engagements. Paramount 
licenses the picture for later showings when it feels that the special advertising 
and exploitation campaign has done the picture the greatest amount of good to 
establish it in the mind of the public in a wide area. The interval of time 
between the merchandising engagements and the later exhibitions is frequently 
not longer than the usual clearance period. 

Although Mr. Myers attempts to suggest that the prereleasing practice is 
illegal, that assumption is wholly unwarranted. The letter of Judge Barnes to 
this committee, dated November 17, 1953, indicated clearly the lawfulness of 
preleasing pictures. In the arbitration agreement which we had worked out 
with TOA and other exhibitor organizations and of which you have a copy, the 
distributors were willing, for the sake of peace and harmony and notwith- 
standing the fact that in their judgment the special handling of pictures is per- 
fectly lawful, to provide that the method of release of all pictures should be 
subject to arbitration except as to two pictures per distributor per year. The 
method of release of these two pictures only was to be exempt from arbitration 
during its special handling. 

While the distributors agreed to limit themselves to an exemption of only two 
pictures a year per company from arbitration, I am sure that in the light of 
experience it would be found that this restriction would not redound to the 
benefit of either the distributor or exhibitor. The reasons are as follows: 

The crucial need today—greater than ever before—is more good pictures. That 
is the surest way to overcome the impact of television. I stress quality of pic- 
tures—not numbers. And every encouragement should be extended to producers 
to make outstanding pictures and to preserve to the distributors the freedom to 
market them in such a manner as their business judgment dictates. In order to 
attract the greatest number of patrons possible and to keep them going to motion- 
picture theaters, producers should be encouraged to make such pictures and to 
market them in such a way as to enable them to get their cost back and make a 
profit. Since the exhibitors wanted the restriction we granted it and we would 
try to do business with those restrictions, though it would hamper us in the 
number of costly and outstanding pictures that we could produce. 

Paramount has made a number of pictures that cost more than $3 million and 
several that cost far in excess of that amount. The Ten Commandments will 
cost over $12,500,000 and War and Peace over $5 million for the negatives alone. 
This does not include the tremendously high cost of advertising or distribution 
of each of these pictures. Each positive print will cost about $1,100 and this 
amount is also not included within the cost of either of the 2 pictures. The 
cost of the Ten Commandments will exceed the domestic gross receipts of any 
picture ever. made by Paramount. How many pictures is it supposed any 
producer would dare make at a cost of even $3 million if his freedom to decide 
upon the best method of distribution is to be limited to only 2 pictures of his 
annual output? 

No one in the industry, I daresay, would have ever dreamed that any pro- 
ducer would be so rash as to make a picture that would even approach the cost 
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of the Ten Commandments or even the cost of War and Peace. Yet, our 
company was willing to take that enormous risk, confident that those pictures 
would make history and produce recordbreaking box-ollice receipts. Certainly, 
the Ten Commandments is the most costly picture ever produced in the in- 
dustry and War and Peace is among the most costly. Both of these pictures are 
the longest ever to have been made since they run approximately 3', hours each, 
with perhaps one possible exception, Gone With the Wind. Therefore, by 
reason of the huge cost of these pictures and their length, special problems are 
created in their distribution and exhibition. 

So essential is it to handle important pictures specially and with proper cam- 
paigns that Paramount has engaged an outstanding specialist for The Ten Com 
mandments who will work with a special staff under him to advertise and exploit 
this picture. This special staff is to be in addition and supplementary to Para 
mount’s regular staff. A separate special staff has also similarly been set up 
for War and Peace. 

The automotive industry could not have made its meteoric advance in quality, 
comfort, and luxury if it had remained static and had not improved year after 
year or if the method of distribution or the price paid by the dealer—in our cause, 
the exhibitor—were the same today as 10 or 20 years ago. 

A static industry makes for decadence. That apparently is what the opposition 
seeks. Of course, they would be the first to deny this, but deny it though they 
will, that is the inevitable result of what they ask in seeking the regulation of 
film rentals, in asking for Government regulation of the industry, and by seeking 
to restrict the sales policies of the distributors in marketing their product. 

The producer should be encouraged to spare no effort and expense to make 
bigger and greater pictures that the public will be eager to see. The producer 
should be left free to market them so that it may continue to make these bigger 
and greater pictures. In this, all will benefit—the public which would beat a 
path to the theaters showing these pictures, the exhibitor through the increase 
of his boxoffice, and the producer who would get his money back and a profit. 
This would mean progress. 

It requires vision and courage to make the huge investments required for pi 
tures like The Ten Commandments and War and Peace. We hope to make more 
pictures of such outstanding quality but we must be free to market them and 
not be hamstrung by being glued to old standards or methods of distribution. 

This country has made the greatest progress in all history because its people 
believe in free enterprise, and if the industry is left free and not shackled the 
present shortage of pictures will be eliminated. Competition will eliminate it, 
and encouragement to producers will eliminate it. 

Many of the producing companies have announced programs which show that 
they are going to spend more money in production than ever before and for a 
greater number of pictures. 

We read every day the coming into existence of new companies which are 
embarking on a program of producing motion pictures. I ask that there be filed 
with the record of these proceedings a copy of the Hollywood Reporter issue 
of March 12, 1956, showing the formation of 40 new companies in the preceding 
month which are going to produce motion pictures either for theaters, television, 
or both. 

The article goes on to say that over 100 independent producing companies have 
been organized since the first of the year. This is the greatest growth of inde- 
pendent motion picture production in the history of the business. 

Government regulation, fixing of film rentals, and any other form of regulation 
will destroy the incentive for the investment in motion picture production, which 
is hazardous enough without Government regulation. 

If a producer should make 1 or 2 very costly pictures in 1 year which it be- 
lieved would do tremendous business at the boxoffice but through faults or reasons 
which no one could foresee the public did not patronize, such producer would 
have a difficult task in overcoming that loss. That drain of even only two pic- 
tures could put any producer in the red for that year. 

Every producer could give examples of important pictures, pictures that were 
great artistically, representing a huge investment, and which all loved except 
the public. But alas, for reasons unforeseen, the public would not accept it, 
and as a result they were great financial failures. 

The inherent contradiction in the exhibitors’ attitude is that while thev clamor 
for more great pictures so essential to attract peonle back into the theater, they 
at the same time seek to impose an artificial marketing limitation upon the dis 
tributors which will discourage the production of the very pictures they seek. 
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MERCHANDISING ENGAGEMENTS 


Mr. Myers has, during the latter part of 1955, attacked the methods and prac- 
tices employed by Paramount in releasing certain of its outstanding pictures on 
what we call a merchandising basis. Mr. Myers and I have exchanged corre- 
spondence on this subject which states our respective positions, and I am grate- 
ful to Mr. Myers for having filed with your committee the correspondence that 
has been exchanged between us on the general subject of merchandising en- 
gugements, as well as copies of my letter to the Select Committee on Small Busi- 
ness of the House on Paramount's picture Strategic Air Command. 

I submit that the Paramount method of distributing motion pictures on so- 
called me.chandising engagements is sound from a business standpoint and is 
not violative of any law or of any decree. My letter to Mr. Myers of November 
23, 1955, which you already have, makes this abundantly clear. 

There is not involved in the Paramount method of handling these merchan- 
dising runs the granting of unreasonable clearance between theaters in substan- 
tial competition. In fact, no clearance is granted so that Paramount has not 
restiicted its right to se:ve later runs when it feels that the sales penetration and 
exploitation have realized their objective. Nor is clearance granted between 
theaters not in substantial competition, but no clearance is granted at all, as I 
have indicated. 

The impression is sought to be created with your committee that since we 
produced Strategic Air Command with the cooperation of the United States 
Air Force and with the aid of its personnel, our investment in it was small. 
Since my letter on this subject is already before you, it is unnecessary for 
me to belabor the point as to why Paramount distributed Strategic Air Com- 
mand in the manner that it did. Paramount had to recoup on Strategic Air 
Command almost $4%4 million before it could get 1 penny of profit. And we 
only had a 50 percent interest in the profits. Mr. James Stewart, the star 
of that picture, received 50 percent of the profits in lieu of compensation for his 
services. 

Mr. Myers claimed that mothers and fathers with sons in the Air Force should 
have had an opportunity to see this picture before it became stale. They did. 
We put on the greatest campaign to advertise and exploit this picture, at a cost 
of nearly $750,000. The pictu:e to date has had over 13,900 exhibitions in 
this country and its distribution life is not over yet. The number of exhibi- 
tions that we have had in the United States on this picture, Compares most 
favorably with our greatest pictures, such as The Country Girl, The Greatest 
Show on Earth, White Christmas, Sabrina, and others taking into considera- 
tion the time that each has been in release. It has had extensive exploitation, 
in addition, in all foreign countries in the world except those behind the Lron 
Curtain. The aim of the Air Force was to show the world our great air strength. 

The Air Force and the Defense Department were most lavish in their praise 
of this picture and of its distribution. 

I would like to make part of this record a copy of the book which we sub- 
mitted to the Select Committee of the House showing how this picture was dis- 
tributed and the exploitation campaign behind it. It contains in addition the 
commendations of the Army and the Air Force authorities on Paramount's 
achievements on this picture. If we had handled it as Mr. Myers would have 
had us do, the picture would not have achieved the objectives of the Air Force 
nor the great success it achieved. Its success was the result of the special 
handling it received. 

The exhibition which Mr. Myers referred to as a pre prerelease was nothing 
but the showing of the picture in seven theaters in the United States, which were 
the only ones which had the physical attributes and facilities to show the picture 
on double-frame VistaVision. These seven engagements launched the ex- 
hibition of this picture nationally. It was, so to speak, the kickoff. It was 
followed, even while these exhibitions were going on, by 601 specially selected 
theaters. Many of them were awarded this picture by competitive bidding and 
were not handpicked arbitrarily as Mr. Myers would have you believe. The pic- 
ture was released widely very early after the initial showing. This special 
bandling proved most successful and enhanced the value of the picture for all 
exhibitors and Paramount. The Air Force and the Defense Department were 
most highly pleased. 

So much for Strategic Air Command. I will now address myself to Mr. 
Myers’ criticism with respect to the handling of our picture White Christmas, 
the distribution of which he characterized as a prerelease. 
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His complaint was that subruns and smalltowns did not get the picture un 
til it no longer had its seasonal appeal, meaning, of course, the Christmas and 
New Year holiday season. 

The negative cost of this picture alone was in excess of $3,750,000. Bing 
Crosby and Danny Kaye, as well as Irving Berlin, who owned the music in the 
picture, all had very substantial participating interests in the profits of the 
picture which aggregated 70 percent. 

It must be self-evident that on a picture of this character we would do our 
utmost to get back our huge investment as rapidly as possible. In doins so we 
would bend every effort to have as many exhibitors as possible exhibit the pic 
ture during the time the picture would have its greatest appeal. 

In keeping with this effort every booking was individually approved and we 
succeeded in building up the greatest grosses in theater box offices thronchout 
the country during the holiday season when it was a natural because of its title 
and subject matter. 

The picture opened on its world premiere in the Radio City Music Hall, October 
14, 1954, and it played there through Thanksgiving. We utilized the hundreds of 
prints that we had on this picture for as many Christmas and New Year show 
ings as we could obtain. By the end of the first week of 1955 we had over 2.000 
engagements. Within the next 2 months we had another 3,000. And we finally 
had over 12,750 exhibitions or engagements on this picture 

Mr. Myers’ complaint is that we should have had the $50 engavements in the 
small towns and the small accounts play this picture during the Christmas and 
New Year season. If we did that, our losses on the picture would have run to 
many millions of dollars. But that wouldn't bother Mr. Myers: he would rather 
that we let the exhibitor for whom he purports to speak play the picture first at 
$50 rental or less, and let the large engagements which enabled us to get back 
our investment play it afterwards, or he would have us play the picture in the im- 
portant theaters during the 2 weeks before Christmas, the worst period for the 
picture business, when people are doing their Christmas shopping. This would 
allow the $50 or less accounts to play the picture during the holiday season. I do 
not think that that kind of business reasoning would appeal to any informed 
person. 

As for Desperate Hours, which Mr. Myers also criticized, I do not need to 
belabor our method of distribution of this picture since it is completely covered 
by the exchange of correspondence between Mr. Myers and myself which he 
placed in the record. This picture was put into broad release very early when 
we learned our exploitation campaign did not do for it what we hoped. Mr 
Myers claims credit that his letter to us brouvht about changes in distribution. 
This is not true. Our decision to distribute this picture widely was made inde 
pendently and without regard to his letter. 

If it is found that a campaign of special exploitation is not going over and a 
change is indicated we make that change without the loss of any time, as was 
the case with Desperate Hours. 

If we were to follow routine methods of distributing our pictures we could 
not get our money back for these expensive pictures. Using ordinary methods 
of exploitation the pictures would be rushed through distribution and play the 
shorest period at each theater. The public would not then have an opportunity 
to see them in sufficient numbers to pay back our cost. 

In addition, some pictures do not catch on as fast as others. Such pictures 
require a careful and time-consuming exploitation and advertising campaign 
to achieve general public acceptance. Such pictures are carefully nu tured 
in distribution for the benefit not only of the distributor but of the exhibitor 
as well. 

We feel that only in the individual way we handle our pictures can we hope 
to realize the revenue necessary to make possible the production of pictures 
which the publie will acclaim by their patronage and from which exhibitors will 
make a profit. 

As I stated in my letter to Mr. Myers on November 23, 1955—and I quote— 
“We feel that we should not be put into any straitjacket of a releasing pattern 
which is the same for each picture, as your letter suggests, for we would there- 
by be precluded from meeting the changing conditions which exist from picture 
to picture.” 

It is strange indeed to see Mr. Myers, who formerly strongly and strenuously 
opposed any “fixed system of release” and urged the Justice Department to take 
that position in the Government case now reverse himself completely and urge 
what appears to me to be a freezing of runs into a fixed system. This he does 
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when he claims that our merchandising engagements—and I quote—‘would 
totally destroy the system of releasing pictures to the established runs in their 
respective order and of observing reasonable clearance between runs which has 
served the industry so well.” 

We are not slavishly dedicated to any fixed system of run or clearance. More 
over we see nothing illegal in flexibility; that is, in marketing each of our pic- 
tures we take into account its individual qualities and appeal and the courts have 
approved flexibility time and again. 

Any claim that our purpose in these merchandising engagements is to com- 
pel the raising of admission prices or to impose new and increased clearances on 
subsequent runs and on smalltown theaters is without foundation. This is not 
our purpose. The exhibitors are free to fix their own admission prices on our 
pictures. In the handling of our merchandising engagements there is no dis- 
crimination whatever involved for the reasons that: 

(1) We select the cities in the United States which by reason of their size 
and importance and the extent of their trading area will have a wide sphere of 
influence on the exhibition of the picture in later exhibitions, thus establishing 
the picture in the minds of the public as an outstanding one. 

(2) In nonbidding situations we select the theater which in our judgment 
affords the best outlet and is capable of producing the best terms in film rental 
provided, of course, that the theater’s owner and ourselves can make a satis- 
factory deal. 

(3) Where exhibitors have desired that they be afforded the opportunity to 
compete for the earliest exhibitions and they have theaters which are suitable, 
and to some extent at least comparable, we afford them the opportunity re- 
quested by competitive bidding or competitive negotiations. We have adopted 
competitive bidding or competitive negotiations in those situations to avoid 
claims of discrimination. Even though we believe we have the right to select 
our own customers, based on sound business considerations, the trial of cases 
demonstrates that the selection of a customer frequently raises a question of fact 
as to whether or not we exercised our right to select our customer honestly, 
whether as a result of individual conduct or as the result of conspiratorial con- 
duct. If a jury resolves that question against us, we are soaked treble damages 
and counsel fees. The exhibitor whom we decided to serve stands to lose noth- 
ing—ours is the entire risk, and it is great. 

So much for special engagements and merchandising engagements. 


COMPETITIVE BIDDING 


I shall now address myself briefly to the subject of competitive bidding of 
which complaint has been made. 

Competitive bidding itself presents a multiplicity of problems. For example, if 
the theaters are not in substantial competition we have no right to grant clearance, 
one over the other. One exhibitor in such a situation will argue on the one 
hand that the theaters are not in substantial competition and therefore com- 
petitive bidding is not proper. On the other hand, the other exhibitor will argue 
that they are in substantial competition and competitive bidding is proper. 
Here the distributor is in a dilemma and no matter what decision he arrives at 
he cannot satisfy both exhibitors and is apt to be sued by the one who is dis- 
satisfied. 

The curious thing about competitive bidding is that it came to the industry as 
a result of a slogan that was coined, I believe, by Mr. Abram F. Myers. That 
slogan was, “the right to buy,” meaning thereby that every exhibitor had the 
right to buy or bid his dollars for the particular run of the picture that he 
wanted. This slogan of “the right to buy” attracted the attention of the De- 
partment of Justice and in the trial of U. 8S. v. Paramount et al, the Government 
suggested competitive bidding which the expediting court adopted. However, 
in view of the difficulty of enforcing a uniform competitive bidding machinery 
throughout the country, the Supreme Court for that and other reasons, struck 
this compulsory competitive bidding system down and sent the matter back to the 
expediting court for reconsideration on that and other points. 

The result was a provision in the awecree which prohibited a distributor from 
discriminating in favor of affiliates, former affiliates, old customers or others. 
It is to avoid that charge of discrimination that we are obliged to go to competi- 
tive bidding where that is the only course to avoid the great risk of a jury 
verdict if in a lawsuit a jury should decide that we did discriminate. 
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As this committee knows, Allied and also TOA are very critical of the com 
petitive-bidding practice. However, they are only critical when the other fellow 
demands it. Mr. Benny Berger was not opposed to it when he demanded, on 
July 6, 1950, an opportunity to bid for first run for the Gopher Theatre in 
Minneapolis. Mr. Nathan Yamins, a leader of Allied of Fall River, did not 
object to competitive bidding when he requested it in 1951 in Westport, Mass., 
and in 1955 in Manchester, N. H. Mr. Ruben Shor did not object to competitive 
bidding in 1950 on behalf of his Drive-In theater in Cincinnati and in Norwood, 
Ohio. Mr. Ben Marcus did not object to competitive bidding for first run in 
Wausau, Wis., for the State Theatre there. I could go on and name many 
others, ad infinitum. Yes, I omitted to mention Mr. Trneman Rembusch. Two 
seasons ago we had a request from an independent drive-in theater for the op 
portunity to play our product on first run in Batesville where we had been serv 
ing Mr. Rembusch’s theater on first run. We granted the drive-in the opportunity 
to compete for first run against Mr. Rembusch’s theater. Mr. Rembusch pro 
tested vehemently. Had we denied the drive-in that opportunity, we feel that we 
might have invited a lawsuit. Conversely, just last month we received a request 
from Mr. Rembusch’s Storm Theatre in Oakland City, Ind., for the opportunity 
to bid for our product on first run against the customer we had been serving 
for some time in that city. We granted Mr. Rembusch’s request on March 5, 
1956. Surely, nothing could be fairer both from our point of view and from 
the points of view of the respective exhibitors involved. 

Let me cite another incident: Mr. Benny Berger in February 1950, wrote our 
then sales manager a letter concerning a Mr. Hiller, described by Mr. Berger 
as, I quote, “* * * a very good member of our organization, and a good exhibi 
tor.” Hiller owned and operated two theaters in Marshall, Minn., a town of 
7,000 population. 

Mr. Berger stated in his letter, again I quote, “I want to see that he gets your 
product since he has been a customer of yours for many, many years.” 

Mr. Hiller’s competitor, a man known as Farmer Jones, built a theater in 
Marshall, Minn., with a seating capacity of S00. Mr. Hiller’s 2 theaters had 
400 seats and 200 seats, respectively. 

If we refused to license our pictures to Mr. Jones, he could have claimed that 
because his theater was superior he should at least have been afforded an equal 
opportunity to buy our pictures and that we conspired with Benny Berger and 
Allied to discriminate against him. Mr. Berger’s letter would be put forward 
by Mr. Jones to show that Mr. Berger's letter and the sanction behind it of 
Allied, caused us to refuse Mr. Jones’ request. In the face of this real possibility 
of a treble damage suit against us, we felt that we had no alternative in the 
situation, but to give Mr. Jones a competitive opportunity to license our pictures, 
especially since he had the best theater. 

Mr. Berger protested and wanted us to favor his fellow member. We could 
not, and we did not do it. 

I should like to cite another example of the difficulty that the distributor 
faces in dealing with the subject of runs, clearance or simultaneous (day and 
date) exhibitions. 

This example relates to Mr. Ruben Shor and his drive-in theater in Cincin- 
nati. I have already spoken of him with reference to his financial situation. 

Senator Schoeppel will recall that Mr. Shor also appeared and testified before 
the committee in 1953. On March 21 last, Mr. Shor appeared before this com- 
mittee and testified (pp. 324-826 of the stenographic transcript), to an experi- 
ence he allegedly had with Paramount in the summer of 1955 with regard to 
his Twin Drive-In Theatre in Cincinnati. Mr. Shor testified that he indicated 
to Paramount that on our picture We're No Angels he wished to experiment 
with a lower admission price than he previously had been charging in order 
to see if he could increase his patronage; that he had a feeling his price pos- 
sibly was too high and was keeping prospective customers away; that Paramount 
vigorously resisted the suggestion on his part and finally refused to license the 
picture on a percentage basis and would license it to the Twin Drive-In only at a 
flat rental of $1,250. Now, I respectfully submit, gentlemen, that Mr. Shor’s 
testimony in this regard was without the slightest foundation in fact and that 
his endeavor to have this incident serve as an illustration of an attempt on Para- 
mount’s part to fix and control admission prices is a malicious and brazen distor- 
tion of the facts. 

The facts of the matter are these: 

For an extended period of time, a conventional theater situated in a separate 
area from that of the Twin Drive-In (playing on first suburban run), demanded 
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the right to play day and date on a first suburban run with another conventional 
theater in its area and contended that our refusal to license it to play day and 
date, as requested, was discriminatory. Suit was threatened for failure to 
comply with the request of this second exhibitor. 

At length, in or about the early part of August 1955, following due and earnest 
consideration, I advised our distribution department, in order to resolve the 
matter and to avoid the threatened law suit, to license a day and date exhibition 
to the complainant, on an experimental basis, as a result of which we would 
ascertain the effect of this manner of licensing on the other conventional theater 
and on Mr. Shor’s Drive-In. Immediately upon learning of our action, Mr. Shor 
contended that his clearance, although in fact he enjoyed no clearance over the 
conventional theaters in the other area, had been abused and that he would 
show us what he would do to us. His story about an experiment and his other 
assertions are, to be blunt, just plain blarney. His acts, as hereinafter recited, 
were, in fact, clearly acts of reprisal. 

Mr. Shor refused to play our pictures at first-run downtown Keith Theatre 
and advised that he had no further playing time for Paramount pictures at that 
theater. Further, he advised that he would neither contract for, nor exhibit, 
our picture We're No Angels at his Twin Drive-In. Subsequently, about 2 
weeks later, he changed his mind and then informed us that he would buy the 
picture for the Twin Drive-In, exhibit it at 25 cents and “let’s see what happens 
to your film rentals.” Thereafter, on September 2, 1955, the picture was licensed 
to Mr. Shor for exhibition at the Twin Drive-In on a first suburban run. In 
order that we might have some assurance of the realization of a satisfactory film 
rental in the light of Mr. Shor’s threat, the picture was licensed to him at a 
fixed rental of $1,250, which sum was reasonable for a picture of its quality, on 
that run, in a theater with as large a car capacity as the Twin Drive-In. Shortly 
thereafter and more particularly on Thursday, September 8, 1955, Mr. Shor 
advertised the picture in “The Enterprise” of Norwood, Ohio, as a coming attrac- 
tion at the Twin Drice-In, starting September 11, at an admission price of 40 
cents for adults, 25 cents for walk-ins and 10 cents for children. These prices 
were substantially lower than his usual admission prices which, the advertise- 
ment indicated, were S85 cents for adults, 50 cents for walk-ins and 25 cents for 
children and also lower than the prices charged by his competitors, and there- 
fore were injurious to them. Their facilities were inferior to his and they were 
therefore hurt competitively. 

I repeat, our picture We're No Angels was licensed to Mr. Shor for exhibition 
at the Twin Drive-In at an agreed price of $1,250, that is, a flat sum instead of 
at a percentage of the gross. Although Mr. Shor played the picture from Sep- 
tember 11 to 17, 1955, he settled for it only recently at an adjusted and lesser 
figure of $920, which sum we accepted rather than enter into litigation with a 
customer. Mr. Shor had refused to pay the rental provided in the license agree- 
ment. He contended that the sum of $1,250 was unreasonable and that it was 
charged in order to compel him to fix his admission price, that is, to force him 
to restore his admission price to what it normally was. He charged us with 
price fixing. I respectfully submit that the charge of price fixing was as prepos- 
terous as it was unfair in the circumstances which I have disclosed. 

The foregoing disproves Mr. Shor’s testimony and establishes that his story 
about “an experiment” was nothing but poppycock. Further proof that it was 
not an experiment is shown by the following: 

1. Pursuant to Mr. Shor’s instructions, we canceled the booking on To Catch 
a Thief at the Twin Drive-In for which a print had been reserved for opening 
on September 21, 1955. 

2. That he declined to play our feature You’re Never Too Young at the Twin 
Drive-In, which picture was available for first suburban run in Cincinnati on 
September 28, 1955. As a matter of fact, Mr. Shor, by reason of the controversy 
described above, has not to this day exhibited any Paramount product at his 
first run downtown Keith Theater and, with the exception of The Rose Tatoo, 
consistently refused to play any of our pictures at his Twin Drive-In. Further 
proof that Mr. Shor’s action on We’re No Angels at the Twin Drive-In was not 
an experiment but rather a well-conceived act of reprisal for our conduct is 
evidenced by the fact that immediately following and since the completion of the 
one engagement, Mr. Shor reverted to and has continued his so-called regular 
prices at the Twin Drive-In, as became apparent from the fact that the cut 
prices experiment disappeared from the newspaper advertisements since the 
single insertion of September 8, 1955. 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES 1956 46: 


Mr. Shor’s criticism of the position taken by Judge Barnes in his letter of 
September 12, 1955, to him [Mr. Shor), which letter Mr. Shor placed in the 
record here, is in my judgment not only unjustified, but maliciously derogatory 
of a public official. 


THE CHARGE OF HIGH FILM RENTALS 


Regarding the charge that distributors are charging increasingly high film 
rentals, I just want to add a brief word to what | have already 
subject. 

It is claimed by exhibitors that the distributors are charging unreasonably 
high film rentals and are thereby causing the little exhibitors to go out of busi 
ness. We deny this charge and we maintain that our pricing policies on pictures 
are eminently fair and as our records show, we have granted credits running 
into millions of dollars in the last 3 years. That is not to say we have not 
granted credits before the 3-year period to which I have referred. We have 
always done so since our company is fully appreciative of the problems which 
face exhibitors and we give relief where the facts justify it. 

The exhibitors claim that they would like to buy pictures at the price 
can afford to pay. We try to sell them in that way. However, we cannot al 
Ways agree with the exhibitors as to what he says he can afford to pay and we 
have frequently found it to be the case that when an exhibitor has made a claim 
that we were overcharging him—and we examined his books, we found in many, 
many instances that the facts were misrepresented. Frequently, exhibitors 
would make representations as to their ability to\pay which were entirely false 
I do not say that every exhibitor does so, but we have found hundreds of cases 
where that was the fact. In many hundreds of cases we had to sue them for 
submitting false box-office reports. In many cases there also were involved 
fraudulent income-tax returns to the United States. And, as I have pointed out 
previously, the high cost of pictures, especially in the last 2 years, makes it 
impossible for us to make these pictures unless the exhibitors pay us what the 
pictures are worth. 

Everyone is free to go into the business of producing motion pictures and 
perhaps make pictures better and cheaper than we do and sell them 
We just haven't been able to do it. 


said on this 


they 


for less. 


CLOSING OF THEATERS 


Of course, it is a fact that a number of theaters have closed and it may be 
that a number of theaters are presently being operated at an unsatisfactory 
profit. We regret that very much, but maintain that it is not our fault. Many 
small retailing establishments have closed in the last few years all 
country. 

There are many reasons for the theaters closing or operating at an unsatis- 
factory profit, Which cannot be attributed to any act of the distributors. The 
reasons Why many theaters go out of business or operate unprofitably are: 

1. The growth of drive-in theaters. Ten years ago, the drive-in theater was 
an innovation in the industry. As a matter of fact, as of January 1, 1946, there 
were only 102 drive-in theaters in the entire United States. At that time, the 
revenue to Paramount from the drive-ins was negligible. They played pictures 
late and paid very little for them. They bore little resemblance to the sump- 
tuous drive-in theaters of today. They did not even have what we accept as a 
matter of course today—the in-car speaker. There was a loudspeaker system 
for the entire drive-in. Today—from that small beginning there are almost 
4,500 drive-in theaters in the United States alone, whose total car capacity is 
in excess of 1,800,000. When you compute the persons in the cars on an 
average obtained from experience of 2.5 persons per car, the total number of 
seats comes to over 4,250,000. Drive-in theaters are a4 new economic factor in 
the industry which is most important. Developments of new suburbs and the 
building of new roads have aided in drive-in development. At the same time, 
this very development of the drive-in theater has taken a vast amount of busi- 
ness away from conventional theaters located in the city, from which the drive- 
in’s draw their business. In many instances, a single drive-in located between 
two towns will draw a substantial amount of business from the theaters in both 
towns. The effect of the drive-ins, therefore, upon the conventional theater 
business in recent years is apparent and very substantial. There are no fewer 
theaters today than there were a few years ago. To quote some statistics Mr. 
Rembusch offered (record, pp. 237-238), there was an increase in drive-ins from 


over the 
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820 in 1948 to 4,384 in 1955. During the same period, indoor theaters dropped 
from 17,575 to 14,724. It thus appears that more drive-ins opened than indoor 
theaters closed. Mr. Rembusch also stated: “Practically all of the new drive-in 
theaters were built by small independent theater operators.” 

2. The competition from television. Due to the growth in the number of sta- 
tions and the number of television sets in the past few years, competition from 
tlevision is exceedingly keen—and there seems to be no disagreement about this. 
Television is free, and anything that is both convenient and free is a very tough 
competitor for the theater which charges an admission price. 

3. Shifts in population and the advent of new residential areas, as well as 
the opening of huge shopping centers with their own theaters—all take away 
patronage from previously existing theaters. 

4. Unemployment in certain areas. For example, a shutdown in the automo- 
tive industry in Detroit, because of strikes or for other reasons; unemployment 
in the textile industry in New England; and the closing of watch factories in 
Waltham, Mass., and in other places all took their toll from the theaters in 
those areas. 

5. And, lastly, the obsolete and rundown marginal theaters. 


THE TAX BENEFITS 


The charge has been made that the distributors have reaped all of the benefits 
of the 10-percent reduction in admission taxes last year. This is not true. 

I would estimate that about 25 percent of the revenue of a distributor is re- 
ceived from accounts which pay their license fees, not on a percentage of the 
gross receipts, but rather on a flat rental. These are the smallest exhibitors, 
and they are the ones that have reaped all of the benefits of the tax reduction. 
The distributors have not benefited 1 penny from that source. The exhibitors 
who play pictures on percentage pay from as little as 20 percent to as much as 
50 percent of their net gross receipts and sometimes more. 

It is, therefore, fair to say that since even on a percentage exhibition the 
exhibitor retains the greater portion of the gross receipts, he has been the 
primary beneficiary of this tax reduction. 

The exhibitors who have raised this bogey that the distributors have taken 
all of the benefits to themselves of the 10-percent reduction in the admission 
tax would make it appear as though it was never intended that the distributors 
should receive any of the benefits from this reduction in admission taxes. Nothing 
could be further from the truth, for it was pointed out to the Congress that 
the distributors would receive some of these tax benefits, and the distributors 
never made any representation nor contention that they would not be the 
beneficiaries of those tax benefits to some extent. We believe that the present 
10-percent admission tax should be eliminated for that would be of great aid 
to those exhibitors who are the most affected by the impact of television. 


MISCELLANEOUS MATTERS 


Before I conclude, I want to take up several miscellaneous matters that have 
arisen during the course of the testimony of exhibitor leaders and exhibitors. 

I should now like to direct your attention to Mr. Abram F. Myers’ testimony 
at page 12 of the transcript, page 3 of his prepared statement. I quote: 

“Now that the film companies profess to believe that the domestic revenue 
alone will not support their grade A pictures, they have curtailed their output to 
conform to foreign quota restrictions, and the American exhibitors are the 
victims.” 

The number of pictures produced by Paramount has nothing whatever to do 
with the foreign quota restrictions of foreign countries. I am sure that that is 
also true of other companies. The quota restrictions of foreign countries vary 
from country to country and therefore, it would be impossible to gage our 
production according to quota restrictions. All I can say about this statement 
is that it cannot be supported, it is an ipse dixit statement based on no facts 
whatever. 

Equally absurd is Mr. Myers’ statement, following the one I read to you before, 
at page 12 of the transcript, and I quote: 

“This condition, bad as it is, is aggravated by the fact that American producers 
now rarely make pictures especially adapted to American audiences. The aim 
is to make pictures with universal appeal—pictures that will appeal to audiences 
at home and abroad.” 
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Continuing the quote, Mr. Myers goes on to say, “This policy has virtually 
eliminated the American family-type pictures and those featuring familiar 
American sports and customs. Recently, I heard an exhibitor bemoan the fact 
that for more than 4 years, he has not been offered a football picture, although 
the American people are football-conscious for about 4 months every year.” 

Of course, it is the policy of our company to make pictures having universal 
appeal.. If we didn’t do that, we would be bankrupt. Pictures of universal 
appeal have appeal here. Many are the family-type pictures, depicting American 
family life in which we try to show the foreign world our American way of life. 

Our pictures do have universal appeal. They are eagerly sought by the people 
of all foreign lands and are preferred over their own pictures, which are produced 
by them for home consumption. In order that people in foreign lands may see 
their own pictures—in preference to ours—many foreign countries place quotas 
and restrictions upon our pictures. If we confined our pictures to those having 
special appeal in the United States, they would have little appeal abroad and 
foreign governments would not need to impose restrictions against our pictures. 
They wouldn’t want to see our pictures. That would please Mr. Myers, but it 
would destroy our income from the foreign market and would make the produc- 
tion of great pictures, requiring a large investment, impossible. Without the 
large revenue we receive from foreign countries we could not exist. 

The surest way to destroy American pictures and their preeminence in the 
world markets is to harken to Mr. Myers’ criticism. His criticism is as unsound 
as is his demand for Government regulation. 

Mr. Myers, with leave of Acting Chairman Morse, filed a supplemental state- 
ment with this committee. There is only one matter in it that I think merits 
comment, and that is his reference to industries which are regulated as a result 
of congressional regulatory legislation. The only industry which he named that 
bears any resemblance whatsoever to an artistic enterprise such as the motion- 
picture industry, is the broadcasting industry. There, however, the Federal 
Communications Commission has authority only over the assignment of fre- 
quencies and channels, and the electronic standards for their use so far as 
broadcast licenses are concerned. The Communications Act of 1934, as amended, 
makes clear that the Commission has no authority over programing, selling 
practices, or any other aspect of the business of a licensee, or the advertiser or 
sponsor. Certainly there is no precedent in this country for the regulation of 
anything which is artistic in its nature; or in the creation of artistic products. 
It is difficult to conceive how an industry involving creative art could be regu 
lated by Government. 

The manner in which the motion-picture industry should or could be regulated 
staggers the imagination. The methods proposed through the Federal Trade 
Commission as suggested by Mr. Myers are as fantastic as they are impractical. 

Mr. Myers’ panaceas are all consistent. They all are the surest way to detroy 
the whole industry. 

I should now like to answer a question that was put by Mr. Julius Gordon, the 
expert on European affairs who made a study during his trip this past year. 

At page 313 of the transcript, Mr. Gordon put this question: 

“Now, I ask this question. Why, barring some long-range desire for putting 
those theaters cut of business, won’t that man take that $50 which costs him 
nothing, instead of taking that picture and making quicksilver out of it. I tell 
you that the very question suggests that the answer has to be some hidden reason, 
and there is no distributor sitting in this room to testify who can answer that 
direct question.” 

Now, after hearing that testimony and that question put by Mr. Gordon, I 
went to the records—the records in our various branches which serve the ex- 
hibitors who testified here. In the case of Mr. Gordon, I find that he has paid 
us as little as $17.50 and $20 for some of our top pictures and he has paid us 
less than $50 for some of our outstanding pictures in many of the towns in which 
he operates theaters. I have caused a chart to be prepared which I will file 
with this statement. It lists the names of the places and top pictures of Para- 
mount for which Mr. Gordon paid us $50 or less for a 1-, 2-, or 3-day exhibition. 

I have made the same inquiry from the Des Moines exchange, out of which 
Mr. Myron Blank is served and I will file with this statement a similar schedule 
showing the instances in which Mr. Myron Blank paid us less than $50 for our top 
pictures. 

In exhibit 1 to which I have referred, there is a chart showing thousands of 
exhibitions in the United States paying $50 and downward. 
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Frankly, in face of these facts, I don’t know what Mr. Gordon was talking 
about. 

I should also like to answer a criticism directed against the producers by Mr. 
Myron Blank that we do not attempt to develop new talent, young talent, but 
continue to produce pictures with talent which is growing older and older. 

It is rather surprising to hear Mr. Blank lodge these criticisms, first, because 
they are not true, for the reason that we are combing the four corners of the 
globe for new talent, as Mr. Freeman has told you, and secondly, when we do 
develop new talent and put them in pictures, a great many exhibitors tell us 
that the people in the picture do not mean anything at the box office. They are 
unknown. The exhibitors refuse to buy pictures with such unknown talent. 

Senator Humphrey, I should now like to answer a question which you put. It 
was a very good one. You asked why you and your family—your wife and your 
children—can’t see a good picture on Saturday or Sunday in your neighborhood 
theater. The answer is quite simple. 

Of course, I do not know the theater to which you refer but wherever that is 
the situation, it is the exhibitor who is responsible and not the distributor. 
Where an exhibitor in the case you mentioned shows pictures which you say are 
poor—and 1 don’t know the theater—the exhibitor will buy a very cheap picture 
for a flat sum—let us say $15, $20, or perhaps $25, or in some instances a little 
more. He feels he can do a maximum business and make a large profit since 
business on Saturday and Sunday is good, no matter what picture he is show- 
ing. He prefers this to a top picture for which he would have to pay more, 
either on a flat rental or a percentage of his gross receipts. If that is the way 
the exhibitor wants to do business, that is his business and the distributor can 
do nothing about it. If an exhibitor in any place buys pictures late, then he 
must play them late for, of course, he cannot play them before he has bought 
them. Some exhibitors prefer to buy late in order to buy cheap. He holds cut 
until he gets them at his price. 

Senator Humphrey, during the hearings before you, you mentioned that your 
mother lives in South Dakota. We understand that she lives in Huron, 8S. Dak. 
Huron is a city of 13,000 population and has 2 theaters. The Huron Theatre 
has 644 seats and charges 60 cents for adults, 45 cents for juniors, and 20 
cents for children. It generally plays pictures at the same time they are played 
first run in Minneapolis. The State Theatre has 446 seats and charges the same 
admission prices as the Huron Theatre. The State prefers to buy action and 
western pictures at flat rentals for weekend dates. In one theater, then, the 
people in Huron can see a picture at an admission price of 60 cents while it is still 
plaving at the Minneapolis de luxe first-run theaters. 

You also mentioned, Senator Humphrey, during these hearings, the theaters 
in Bethesda and Chevy Chase. It occurred to me that it would be well to as- 
certain the facts concerning the two theaters at Bethesda, Md., the admission 
prices they charge, and when they usually play our pictures after first-run 
Washington closing. The facts are as follows: 

There is the Bethesda Theatre with 949 seats that charges an admission price 
of 60 cents for adults, and 30 cents for children. It usually plays our pictures 
21 days after first-run Washington closing. 

There is also the Hiser Theater, which seats 700 people and which bids com- 
petitively for our product with the Bethesda Theater. Its admission prices are 
60 cents and 30 cents and it plays our pictures 21 days after first-run Washington 
closing, when it is the successful bidder. The Avalon Theater near Chevy Chase 
and the Uptown Theater in Chevy Chase have 784 seats and 1,364 seats, respec- 
tively, and each charge admission prices of 60 and 30 cents. They both usually 
play our pictures 21 days after first-run Washington closing. 

So that, Senator Humphrey, we feel that pictures can be seen in Bethesda and 
Chevy Chase a fairly short period after their first-run closing in downtown 
Washington, D. C., and at much lower prices. If people are so inclined, and 
do not want to wait to see the picture in their neighborhood theaters, they have 
the choice of going downtown and paying the higher prices which the exhibitors 
there usually charge. 

This is still a great business when entertainment can be obtained in fine motion 
picture theaters at prices as low as 25 cents and even less in some theaters, for 
motion pictures that cost millions of dollars to produce. What entertainment 
in the world can compare with it at that nrice? 

It is a great business if only some way can be found to get some exhibitor 
leaders to think clearly and constructively instead of continually keeping the 
kettle of controversy boiling. 
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CONCLUSION 


Let me say in conclusion, if there is to be integration ; 
have good old American fair play Phe competitive race 
Producers and distributors should not be shackled while the 
circuits are left free to roam in every direction with power to ex 
tures of their Colpetitors. This I submit must not be, nor sh 
Government regulation of the industry or the fixing of aXi 
to be charged the exhibitor or any limitation upon admission price 
exhibitor of course would be the first to protest 

The American motion picture has achieved a preeminent position in the markets 
of the world. It has merited that position through the skill, the resourcefu ness 
the artistry of the motion picture producers and their willingness to ri lar 
sums to produce the finest in motion picture entertainment No imped 
should be placed in the path of the producer who is seeking to continue to d 
the art of American motion pictures so that its outstanding position will never 
be lost. If the opposition were to have their way, just as surely as night 
follows day, all incentive for progress would be destroyed and the A 
film, which has been our ambassador for teaching the world the 
of life, will have lost the lofty position which it has achieved 

It was a great privilege to be afforded this opportunity. for me to tell 
story, and I thank you for your patient attention to what I had to 

Respectfully submitted. 
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Louis PHILitps 
Senator Humpnrey. Mr. Feldman and Mr. Gehring are here. And 
this is, of course, a very late hour. 
We will now listen to you, Mr. Gehring. 


STATEMENT OF WILLIAM C. GEHRING, VICE PRESIDENT, 
TWENTIETH CENTURY FOX CORP., NEW YORK, N. Y. 


Mr. GEHRING. I am vice president of Twentieth Century Fox. That 
position I have only occupied for about 214 months. The rest of my 
long service in the movie industry has been with Fox, and re presents 
a period beginning in January 1919. I have spent all of my time up 
until the last 214 months directly in distribution. 

I have only one point, sir, and I will take only a few moments. 

I want to talk for a moment about the different mediums. 

There was some testimony given that there was a battle of mil 
limeters. 

Senator Humpurey. Yes; I was going to ask about that. I 
lighted that you are going to mention that. 

Mr. GEnRING. Just for a’second, let me tell you then that our indus- 
try, troubled as it was with the development of television—I am not 
going any further in that subject—undoubtedly, had to devise better 
and ‘improved entertainment to cope with this great competition. 

The first great improvement in motion-picture exhibition came 
about by Cinerama, which was exhibited first in September of 1950 
in New York City. Cinerama is an individually owned proposition. 
It is not a picture. And the process is not devised, developed, or ex- 
hibited by any of the so-called national motion picture producing 
companies. It is a separ ately owned institution. 

They have made three pictures in this medium. Those three pic 
tures are exhibited in a limited number of cities, at a high cost of 
exhibition as far as requirements necessary in the theater. No question 
about that. 
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Senator Humpurey. Do they license that picture out and the 
equipment / 

Mr. Genrine. No, sir. 

Senator Humpurey. Or do they rent it / 

Mr. Genrinc. They have been renting and operating these situations 
themselves. 

Senator Humrurey. The theater in Minneapolis, for instance. 

Mr. GEHRING. | believe they are renting and operating that theater 
themselves. It is a three-projector proposition, with quite elaborate 
means of exhibition and costly to equip a theater to do. 

One other picture I would like to mention is Oklahoma, which is 
again a separate, individual picture produced and distributed by an 
individual organization, not a part of the national group of national 
motion-picture producers and distributors. 

Senator Humpurey. Is that the Todd picture? 

Mr. Genrine. Yes, the Todd AO picture—one picture. I under- 
stand there will be others, at least one more to come out. There is only 
one thus far. 

Senator Humpurey. I know Mr. Todd. He is a former Minnea- 
politan. 

Mr. Genrine. I know that. 

Senator Humpnrey. Up on the North Side there. 

Mr. Genrine. That is right. 

In the endeavor to improve and to greatly enhance, to bring the 
new look to motion pictures, Twentieth Century Fox takes credit for 
its discovery, invention, and development of CinemaScope as a medi- 
um. Our president, Mr. Spyros Skouras, recognized that a better 
means of entertainment was the only way of coping with the great com- 
petitor that we had, free home television. 

So, undoubtedly, if we were going to compete with this gigantic 
proposition we had to give the very best entertainment in our theaters. 

Our research department had been working for a long time. 
CinemaScope has been accepted nationally and internationally on a 
world basis as a great impetus and stimulant to the moving-picture 
industry. 

I submit, to substantiate that, two scrapbooks here that are identi- 
fied properly, and they have all of the data and information of what 
the press of the country thought of CinemaScope. In the second 
book is contained what the trade papers thought of it. And you will 
find many quotations from exhibitors all over the United States and 
some from abroad, I believe. And some of those men who belong 
to Allied, and all of the others, important individuals, have compli- 
mented Twentieth Century Fox. 

Senator Humpnrey. Are you leaving those with us? 

Mr. Geurinc. I want to leave them. 

Senator Humpurey. We will note them as exhibits in the testimony 
here. Just how best should they be identified ? 

Mr. Grenrine. Scrapbooks substantiating and proclaiming the im- 
portance of CinemaScope to the motion-picture industry, both pro- 
ducers and exhibitors, sir. 

Senator Humpurey. Yes; indeed, we are very grateful to you. 

(The books were marked “Gehring Exhibits Nos. 1 and 2,” and will 
be found in the files of the subcommittee. ) 
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Senator Humpnrey. Let me ask on CinemaScope, is that a special 
licensed type of operation ¢ 

Mr. GenrinG. Theaterwise / 

Senator Humpurey. Yes. 

Mr. Genrine. No, sir. 

To exhibit CinemaScope pictures in any theater certain equipment 
is necessary that was not in existence prior to the invention of Cinema 
Scope, because CinemaScope requires new lenses and a different shaped 
screen and is more natural; we believe it is an improvement in exhibi- 
tion values in a theater. 

Senator Humpnurey. But an exhibitor can purchase this equipment ¢ 

Mr. GeurineG. Yes sir, and does. In fact, sir, when we started, 
when we launched CinemaScope first, on September 16, 1953, in the 
Roxy Theater, New York, that was the only theater equipped. 
Twentieth Century Fox went out with so much confidence, and with 
the proposition of devoting all of its resource and making all of its 
pictures in that medium that we went out on a strong campaign to get 
all theaters possible to equip so they could run CinemaScope pictures. 

That has beta a great successful campaign, because now there are 


about 17,000 theaters in the United States that are equipped to run 
CinemaScope films and they represent about 14,000 possibilities. 
Every theater is not a possibility. Where there are two first runs 
in Minneapolis, only one could play a first run picture. So, therefore, 
only one is a possibility. On a worldwide basis there are over 16,000 
theaters in the most important centers of the global locations 
equipped for CinemaScope. It has been widely accepted. It is in 55 


millimeter. 

I want to say, sir, this, that all of the pictures that have this new 
look, follow the pattern of CinemaScope, be it a Bausch & Lomb lens or 
a VistaVision. And all can be shown on this equipment. There is no 
battle of millimeters. Once you can show a CinemaScope picture you 
can show a Vision picture, two-D picture, the old dimension, you can 
run any of them, sir. 

And even our Carousel picture which was produced in 55 millimeter 
can be shown. A squeeze-print process was made, so that the picture 
has been released to the exhibitors of the country in 35 millimeter. 

I called up Mr. Shor to ask him about equipping his theater to run the 
55-millimeter version of The King and I. 

This was at a time when we figured we might do such a thing as 
providing a greater, newer type of film entertainment. But it was 
abandoned a long time ago. And Mr. Shor knew it was abandoned 
when he told you about the new 55-millimeter production. It is our 
plan to release The King and I, which will be produced in 55, also in 35. 
I just wanted to spell that out. 

One more thought, sir, and I am through. 

Senator Humpnrey. The point that you are making, the reference 
that was made to the so-called “battle of millimeters”— 

Mr. Genrinc. Does not exist. 

Senator Humpnurey. Has been reconciled to a point where the con- 
ventional film can be used on your CinemaScope equipment as well as 
the other types of film that you have mentioned; is that correct ? 

Mr. Geurine. That is right, sir. There will have to be a little 
adjustment—maybe to move the curtain in, have to mask your picture 
a little bit different, but no different equipment in the booth. There 
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is no different shaped print going through the machine or anything 
like that, sir. 

There is one more point that I would like to make to you, please. 

It is absolutely incorrect that any producer distributor is not inter- 
ested in the small theaters because we get a large percentage of our 
money from the top ones. As Mr. P hillips has told you, and you have 
recognized, undoubtedly, the big theaters pay more, but no company 
would do without the complete market. 

I was glad to read in one of your statements the other day that 
you could not understand any manufacturer and distributor not being 
mindful of his market. I assure you that Twentieth Century Fox— 
and I am sure this goes for everyone else—has a continued campaign 
to sell our pictures to every theater where we can sell them. We need 
that last 15 percent, 10 percent, 8 percent, in the overall income, like 
a baby needs milk. There isn’t that much left between the total income 
that we get and that which is left to be divided among our stockholders 
to allow us to forego or be unmindful of every single customer that 
we can have. 

I want to put that point as emphatically as I can to you. 

We are very mindful of every single customer, and we do not want 
customers to go out of business, not by any means. 

Please let the statisticians look at the financial records of Twentieth 
Century Fox. We happen to be the company that owns a little oil land 
that was mentioned the other day. We own a laboratory that gives 
us $3 million—a wholly owned subsidiary, sir. Look at where our 
moneys come from, because it is a fact that Twentieth Century’s profit 
in 1955, were it not for these extra incomes, would not meet the require- 
ments at all, sir. 

Less than 2 percent of our total income from worldwide sources 
would be left as a net, did we not have these other contributing factors 
that have aided us to be a successful company and satisfy over 35,000 
stockholders. And sir, the facts I am citing are based on indepen- 
dently audited accounts that are a matter of ‘public record. 

Thank you, sir. 

Senator Humpurey. May I thank you for the pointedness of your 
testimony and your brevity in no way limits the persuasiveness of 
your argument. 

Mr. Grnrine. Thank you. 

Senator Humrurry. Now you, sir. 

Mr. Caskey. I want to hand up the affidavits ® in answer to those 
filed by the Allied. These affidavits deal with those who specifically 
referred to Twentieth Century Fox. 

Senator Humpnrey. These will be printed in the record. As I 
understand it, these are affidavits in reply to the affidavits which were 
submitted on the part of the exhibitors, in which affidavits there was 
reference made to Twentieth Century Fox? 

Mr. Caskry. Yes, sir. 

Senator Humpnrery. Is that correct? 

Mr. Caskey. Yes, sir. 

Senator Humpnrey. I want to thank you. And they will be 
printed as part of the record. 


® See appendix XIV, p. 665, for affidavits submitted by John Caskey, counsel for Twentieth 
Century Fox. 
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STATEMENT OF CHARLES J. FELDMAN, VICE PRESIDENT, 
UNIVERSAL PICTURES, NEW YORK, N. Y. 


Mr. Fetpman. I am Charles J. Feldman, vice president and general 
sales manager, Universal Pictures. I shan’t impose on your time any 
further. 

Senator Humpnrey. Mr. Feldman, you haven't imposed on my 
time. I just have not had enough time today. I regret this exceed- 
ingly—really, I do. I want to just make a proposition with you. If 
you would like to come here at 9 o’clock in the morning, I can be here 
for testimony for an hour. I have to go to another committee meeting 
at 10 o’clock. We are marking up the $4,900 million foreign aid bill. 
And I am a member of that committee, and chairman of the sub 
committee that has a considerable amount of work to do in it. 

You will see why I am a little bit harassed when I sense that IT am 
not having the time to do two jobs when I should be doing only one. 

Mr. Fetpman. Thank you very much for the offer, Senator 
Humphrey. I would not think of asking that of you. My statement 
has already been filed with your committee. I would appreciate any 
of your staff or yourself reading it when you get the chance. 

And I am also filing for your information, copies of affidavits in 
reply to the exhibitor affidavits.” 

Senator Humpurey. Those are the copies? 

Mr. Ferpman. These are the copies; inadvertently, the originals 
were left at the hotel, but we will substitute the originals for these, 
if you will accept these for the time being. 

Senator Humpurey. We will do that. And they will be made a 
part of the transcript. 

Am I correctly interpreting the purpose of these affidavits! These 
are in reply to the affidavits submitted by the exhibitors, in which affi 
davits there was reference made to Universal ? 

Mr. Feipman. Exactly right. These are our replies made by 
branch managers who deal directly with these people in their daily 
contacts. U nfortunately, we brought the copies, instead of the origi- 
nals. The originals will be submitted to you. 

Senator Humpurey. We will substitute the originals for these and 
return to you the copies, may I say. And you made some other com 
ment here. 

Mr. Fetpman. Nothing other than to thank you for patiently sit 
ting to listen to us. 

Senator Humrnrey. We will file your statement prior to these ex 
hibits, as if read. I will give you my personal word that your state 
ment will be gone over. And just to show you that it will be gone 
over, I will write you a letter about it. 

Mr. Ferpman. Thank you. 

(‘The prepared statement of Mr. Feldman is as follows :) 


PREPARED STATEMENT OF CHARLES J. FELDMAN 
I am Charles J. Feldman, business address, 445 Park Avenue, New York City. 
I am vice president and general sales manager of Universal Pictures, in charge 
of the marketing of Universal pictures in the United States. 


” See appendix IX, p. 601. 
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I have been with Universal Pictures for 28 years, with experience in office 
positions, salesman, branch manager, district manager, divisional manager, and 
presently general sales manager. 

My experience started in the Middle West, where I sold pictures in the stiatlest 
towns of Iowa, Nebraska, South Dakota, Minnesota, North Dakota, and subse- 
quently in all of the 11 Western States. 

During the past I have had selling and supervisory experience in the rest of 
the Middle West and in the eastern and southern sections of the country. 

As vice president in charge of sales in the United States, I am charged with 
the full responsibility for the selling of Universal pictures to the theaters of this 
country. Ultimately, Iam also responsible for the sales policies for our pictures. 
The sales offices and all personnel are under my direct supervision and our cus- 
tomer relations are my direct concern. 

‘In a prior appearance before this committee in 1953, I made certain general 
remarks about our business which are just as true and important today) 
they were then. 

I think it important to understand that the business of selling motion pictures 
is almost entirely an intangible business. No 2 pictures are alike in value in any 
” given cities or villages or in any 2 theaters within those localities. 

Generally speaking, the value of a picture is based on its acceptability in a 
given theater at a given time ina locality. 

In order to evaluate fairly the sale of our pictures, we have found it necessary 
to reach down to the level of local experience and authority. This is particularly 
true in the past few years with the sale of picture by picture and theater by 
theater to individual theaters. 

We have found that the theater owner who controls the locality in which 
we are dealing has been able to take complete advantage of his noncompetitive 
situation. We have met that condition by recognizing it as his right to bargain 
in accordance with his trading position. 

Our business survives largely on volume of distribution. Our selling organi- 
zation is set up on levels providing for followups of each customer in an effort 
to sell every possible theater available, and the records will show that we have 
attained reasonable success in that direction. 

We have always encouraged competition. We have tried to meet the conditions 
we find in a competitive situation in a manner designed to keep such competi- 
tion alive. This approach has been particularly true in recent years, is a very 
important part of our sales plan and requires our sales representatives having 
a thorough understanding of each theater and its problems. 

Our business is extremely hazardous. We may invest a large sum of money 
in a picture with no assurance whatsoever of its sale and find that it does not 
meet with high exhibitor opinion, with the result that we are unable to sell 
it in many places and the losses are substantial. 

jut a few years ago, and incidentally during a period of great prosperity for 
our exhibitor customers, we made a number of carefully planned, expensive 
pictures with an average cost of approximately a million and a quarter dollars 
each, with the following results: Lost Moment sold to 7,822 accounts: Secret 
Beyond the Door, 8,018; A Woman's Vengeance, 6,408; Letters From an Unknown 
Woman, 7,146; Another Part of the Forest, 7,566; Saxon Charm, 8,061; An 
Act of Murder, 5,995. 

There were many others, including Double Life, an academy award winning 
picture, which was sold to only 7,888 accounts with resultant great loss. This 
type of sale represents about half the number of sales possibilities available. 
The same dangers are present today, and the terrible risk applies to many more 
pictures than in past vear. 

The opposite is true when we produce pictures that find greater exhibitor favor 
and public acceptance. A few of recent currency : The Glenn Miller Story, 18,667 : 
Tumbleweed, 16,988; Saskatchewan, 17,822: Magnificent Obsession, 16,124 (to 
date, still playing) ; Francis Joins the Wacs, 15,427 (also still playing). There 
are others currently in release that we expect to reach about the same point, 
such as To Hell and Back, The Benny Goodman Story, All That Heaven Allows. 

We can't reach the public with an entertaining picture in any given city 
unless the exhibitor has enthusiasm for the picture. 

Our substantial losses, previously mentioned, during the years 1947 to 1949 
running into $11 million, were shared with no one and I don’t think anyone 
cared, except the several thousand Universal employees and the several thousand 
Universal public stockholders. In such cases, it is necessary for the policy- 
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making people of the company to evaluate our position and te change their 
ideas and values just as quickly as possible 

Mr. Abram Myers made a point to this commitee of our 1954 net profit and 
by illustration and inference tied this profit to the period of the theater tax 
reduction. The purpose was to show our profits rising because of this tax 
reduction. This statement is a little too snide and I'm convinced Mr. Myers 
knows better. During that fiscal year, we released 2 of the greatest grossing 
and profitable pictures to ourselves and to the almost 18,000 theaters that played 
them. You may have heard of these two pictures—The Glenn Miller Story 
and Magnificent Obsession. If we could find the magic wand to wash away al! 
the other pictures we made that year and to keep only the profit of these two, 
Mr. Myers would have had an even better profit statement to quote you. 

Such pictures as these cannot be made by the mere wish to make a picture 
The intangibles involved and, above all, the public acceptance, come together 
in that magic chemistry only once out of hundreds of pictures and after the 
hazardous investment of millions of dollars. 

To return for a moment to the manner in which it was necessary to market 
pictures in accordance with their local value: 

Each one of our 32 branch managers, after viewing a picture with their 
salesmen and oftice force, gives for our guidance, his opinion of the value of that 
picture in his particular territory. 

Spelled out in experience, this has meant, for example, that a Ma and Pa 
Kettle picture has a very high value in such States as Kansas, Missouri, 
Nebraska, Iowa, Maine, and Vermont, and so on, whereas the same picture has 
a lesser value in New York and Philadelphia, and must be sold accordingly, if we 
are to market the picture at all. 

On the other hand, a picture such as The Shrike, has far greater reception in 
New York and Philadelphia, and less appeal or none at all in other localities 

We have found ourselves unable to convince exhibitors on the merits of many 
pictures prior to the experience of some theaters. This has made it necessary 
for us to prove the value of such pictures, and we have had to develop various 
means of doing that. 

We may employ the appearance of movie personalities, or we have to buy 
considerable additional newspaper, radio, and television advertising, in order 
to establish that value, all of which entails weeks of work with advertising men 
in the field and the expenditure of thousand of dollars. 

Until that is done, many exhibitors are unwilling to obligate themselves for 
the purchase of such pictures. Generally speaking, they will buy in advance 
only the proven values. 

When we have a shaky or uncertain picture, we are unable to sell it or must 
sell it at greatly reduced prices in order to market it at all, despite all claims 
of picture shortage. On the other hand, a picture of seemingly certain value is 
sold in accordance with the trading position of the exhibitor. 
alone in the town, we have great difficulty. 

Several witnesses appearing before you stressed the urgent need for a greater 
number of pictures. I’m sure and I’m certain they know that greater numbers 
alone will in no way answer the problem, except perhaps to provide them with 
a greater selectivity. It would, however, increase the presently hazardous con 
dition of producing pictures that have little chance for public acceptance or 
breaking even as to cost. 

The repeated demand for greater numbers alone is motivated by one thing, 
that is have more pictures from which to select the number that someone might 
need. The cry has no concern for anyone's chance to break even, 

Numbers of pictures do not attract patrons to a theater. The only thing 
that does is the quality of the picutre. Today’s public is unusually discrimi 
nating and selective. All of these gentlemen know that, because some of them 
have repeatedly told it to me themselves, however, it sounds good from an 
orange box to cry shortage of pictures. 

Regardless of Universal’s wishes in the matter, it remains a fact there are 
no secrets, nor is any license required to make a motion picture or to invest 
money in it. It is common knowledge much money is available today for in- 
vestment in any profitable venture. There are thousnads of investing individ- 
uals in this country, including many engaged in this business who could and 
would be making pictures if they could see the slightest chance of profit. It 
is simply too easy to demand of the other fellow that he take the risks. How 
foolish for our company not to make more pictures if we thought there was a 
chance of profit. It seems to me the argument falls of its own weight under 
our very American way of private enterprise. 


If he operates 
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In the past, when we were contracting a year’s supply of pictures at one time, 
there was what was known as the selling season, running from July to Decem- 
ber, about 6 months. Then the exhibitors and the distributor could and did 
devote the rest of the year to the liquidation of the contract and general cus- 
tomer relationships. Under that form of selling, we handled about 10,000 con- 
tracts yearly. 

Today, through the sale of picture by picture, theater by theater, we handle 
that many contracts in 4 weeks, and in a year we process individual contracts in 
the hundreds of thousands. 

In other words, we have little time to rest, and the exhibitor is buying pictures 
almost daily. All of us are under constant pressure. 

This condition has made it absolutely necessary for us to extend all the author- 
ity possible to every local branch manager and district manager. These are the 
people who live with their customers, many of them for many years, and have 
come to know their families and every single business and personal problem 
that confronts them. No one is so well qualified to deal and settle sympatheti- 
cally with the daily problems as they arise—in time to do some good for our 
customer. 

There are no two cities in the United States that have exactly the same condi- 
tions; nevertheless, we are urged by many customers to apply for their benefit, 
anything they read about as being in practice somewhere else. We have com- 
pletely different methods of distributing our pictures in such cities as Los 
Angeles, Chicago, Detroit, Milwaukee, and so forth. Our ultimate method of 
distribution is decided by two factors: (1) What we believe the best revenue 
interests of our company, and (2) meeting the varying demands of our cus- 
tomers in that city. 

In spite of our efforts to distribute and serve pictures profitably and intelli- 
gently, we are beset by individual demands from people who think they are 
entitled to special privileges that they choose to call equal opportunity. An 
outstanding example of the complaints our industry has been receiving from the 
public in most of the large cities is to the effect that the same picture is showing 
in all houses at the same time and if they don’t go to see it in those particular 
few days, they miss it entirely. This is principally due to the fact that no 
individual exhibitor will retreat from the position that he must play just as 
early as everyone else. Even when we zone or divide cities into general com- 
petitive areas and try to limit the number of runs to what we consider is wise 
and also to give those exhibitors who are playing a chance to make a profit— 
no one is willing to retreat and in fact, many exhibitors continue to ask for the 
creation of still further zoned areas in which they might escape competitive 
negotiation. This has caused economic loss to many exhibitors and caused us 
to buy more prints on each picture than is justified. 

Our policy governing bidding is to employ this method only when one of the 
interested parties requests it, and when the demand of an exhibitor for a run 
can only be satisfied by the use of competitive bidding. Out of the thousands 
of situations we serve, my best recollection is that we have less than 400 where 
bidding is employed. 

Our nightmare comes when instead of bidding exhibitors resort to combination. 

Where exhibitors find it possible to get together with their competitors, they 
divide our pictures between themselves without consulting us and assign our 
pictures to one of the theaters in the locality in accordance with their ideas. 

We often find ourselves assigned to a second- or third-class theater, which we 
do not like at all, because it greatly reduces our possibilities of earnings and, 
we feel, eliminates a free market. In most of these cases there is little we 
can do except to deal with the account to whom we are assigned or forego the 
revenue from the situation. 

Such agreements are made between circuits and independents, between com- 
peting circuits and between competing independents. 

Another method employed in carving us up is to require us to continue send- 
ing bidding letters to competing parties, and the pattern of response clearly 
indicates agreement or collusion between the exhibitors. 

In such cases where we find a bid wholly unacceptable for the picture involved, 
we are usually unable to improve it and can get no response whatsoever from the 
other bidding party or parties. 

These conditions exist in many, many places. Most of them are outrageous 
abuses of our simple right to a free market. 

I would like to express my amazement at the charge that any supplier would 
wish to drive his customer out of business. I consider it a senseless charge and 
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question that the people who make such a charge really mean it. It serves an 
obvious purpose because it has an ominous sound. 

We are serving the majority of available customers in the United States, 
and that’s not driving anyone out of business. 

The success of our business is built on selling every possible customer in the 
country. Our sales policies are directed at that goal. We employ close follow- 
up to insure that result. Judging from the number of customers we sell, 1 think 
we do pretty well meeting all the peculiar conditions. 

Any person in our company is available to every single one of our customers 
for a discussion of his problems. All he need do is ask. He needs no special 
agent, organization, or introduction. 

Many customers have presented their individual problems and almost with- 
out exception an agreeable disposition of the problem has been reached. 

We value our customer relationship. It is a very active part of our business 
and we think we have achieved good results in that direction. The number of 
sales of our pictures will prove that. 

We have read the claim of no success having been achieved as a result of 
the meeting individually with each company. Universal met with the exhibitor 
representatives and present from our company were our president, executive 
vice president, general sales manager, and assistant general sales manager. My) 
observations were that few, if any, specific complaints as to Universal were pre 
sented from the thousands of customers we serve. We did get requests for 
general blanket formulas and policies that had a very high and mighty sound, 
but in no sense could have been practically applied in the conduct of our business 
in dealing with thousands of people. We cannot, for example, agree to sell all 
people with red hair in a certain manner, etc.; we do make an honest effort to 
sell every theater in the United States in acordance with its own ability to pay 
for the particular picture being discussed. We have always made that promise 
and repeated it with sincere intent at our meetings with exhibitor representatives. 

Whenver a customer finds it necessary to appeal to some organization for 
help with us, I feel that our sales department has failed in its obligation to 
our company and its customers. 

We have many letters from exhibitors with reference to the good product 
we are offering and with reference to our fair method of dealing. 

The fact that an exhibitor is dissatisfied or complains about a salesman or a 
branch or district manager has never affected our business relationships be- 
tween the company and such exhibitor. 

I believe there have been representations that fewer pictures are being made 
in order to create a scarcity market. During 1946-47, our company released 15 
pictures produced in Hollywood, plus 8 reissue pictures. Universal's figures for 
other years are: in 1947-48, 29 pictures; in 1948-49, 26 pictures; in 1949-50, 28 
pictures; in 1950-51, 34 pictures; in 1951-52, 34 pictures: in 1952-53, 34 pictures ; 
in 1953-54, 28 pictures; in 1954-55, 33 pictures; in 1955-56, have scheduled 33 
pictures for release. 

In 1947 we licensed to an independent distributor to market 10 years’ product 
for reissue. Several hundred pictures were included and are still being supplied 
to exhibitors. 

Something was said about the “forcing” of pictures. It isn’t an authorized 
or sanctioned practice in our company and while, on rare occasions, complaints 
have reached me, they simply could not be proved. It was one man’s word 
against another’s. 

Whatever its value may be, we are enjoined from indulging in this practice 
but the exhibitor is not similarly enjoined. 

In our experience, there has been considerable forcing on the part of exhibitors 
in a position to do so, by telling us that they will take a certain deal if we price 
certain pictures at their prices. 

We are not surprised at that. We consider that a part of his bargaining 
position and have learned to accept it. 

Universal has not prereleased one picture during the 6 years that I have 
been general sales manager. I don’t recall one in 10 years prior to that time. 

We cannot understand how or why anyone could be prevented from making 
motion pictures. This includes exhibitors. We believe that anyone is entitled 
to lose his own money in his own way. On the other hand, we do not think 
an exhibitor or a group of exhibitors is entitled to preemptive rights to such 
pictures in their theaters. As a consequence, we do not believe any exhibitor 
group is seriously seeking to make pictures—unless it is accompanied by such 
preemptive conditions. 
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There has grown up in our business the use of the catchall phrase called trade 
practices. Its use was wisely appropriated by exhibitors and through its con- 
stant application toward certain things, it has acquired an evil meaning. How- 
ever, its application is limited only to those things that exhibitors disapprove of 
in the conduct of distributors. The phrase “trade practices” strangely has 
never been used in connection with (1) a conspiracy between exhibitors to 
divide the product of various companies in their competitive area; (2) the full 
and complete use of whatever monopoly conditions may exist in a city or area 
completely controlled by one exhibitor; (3) unsound and unreasonable demands 
with the only alternative a threatened lawsuit; and (4) the falsification of the 
box office receipts as reported to the distributor who owns the picture. I submit 
that the phrase “trade practices” if used at all should cover the practices of 
everyone in the trade. 

The closing of theaters is not confined to the small operator; circuits large and 
small, in big cities and small cities, have also found it necessary to close certain 
theaters, 

It is our impression that theaters forced to close have been closed due to a 
variety of reasons: 

(1) Many of these same theaters had been closed prior to the war years and 
reopened during better times. 

(2) Television has affected some theaters more than others. 

(3) Many neighborhoods have undergone population changes or industrial 
inroads. 

(4) Some theaters have simply deteriorated in equipment and in operation 
and did not keep pace with the improvement in service offered by their com- 
petitors. 

(5) Wide credit expansion in the so-calied hard goods area. People who are 
in hock for years in advance through the purchase of automobiles, homes, etc., 
with little or no downpayment, have eliminated themselves as steady customers 
because their earnings are practically all committed in advance and they have 
little left to spend at the end of the month. I am not commenting on this sub- 
ject as an expert on the economy of our country, but merely in the sense that I 
consider it an important factor in its effect on our business. Otherwise why 
should our business not be sharing in the general economic boom during the 
past few years. 

(6) A number of theaters have closed due to the advent of drive-in competi- 
tion. The drive-ins have greatly increased in numbers in recent years, and 
there are presently over 4,500 drive-ins, with a seating capacity far in excess of 
the same number of conventional theaters. This compares with approximately 
one-third of that number in existence in 1946. 

These new drive-ins offering new competition are overwhelmingly operated 
by independents. 

It occurs to me that the difficulties of many may stem from this drive-in devel- 
opment. Their theaters are pretty well surrounded by new drive-ins. 

It should be recognized that with the presence of all these intangibles so diffi- 
cult to control or contain by any set rules, disagreements between buyer and 
seller will continue to occur. 

In my opinion the solution must come from local people on both sides. They 
are thoroughly familiar and live with the specific problems involved. 

We had hopes that from the conferences held on arbitration there would be 
some success in this direction. It would have given us a chance to pinpoint the 
problems, solve them on the ground and in time to do the customer some good. 
We had great hopes for conciliation—any grievance real or fancied against 
Universal could be discussed man to man. 

The problems and, difficulties inherent in the intangible character of the com- 
modity with which we are dealing require the attention of the industry itself— 
people thoroughly familiar with the facts and circumstances and the peculiar 
aspects of the day-to-day problems which arise. Our problems are individual 
and not the same as those of our competitors. 

The most difficult of all is the problem of film rentals. As previously stated, 
a poor picture brings nothing, and the price of a good picture must be arrived 
at through negotiations only. We get as little as $12.50 for 3 days’ exhibition 
of a picture. I have no doubt that we either lose money or make no profit on 
such an account yet I can’t see how we can take less—we must stop at some 
point. 

We know of no way by which any outside party to the transaction can place 
a price tag on anything like a motion picture that has a different value in every 
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single theater and village and city in which it plays. Each theater has its own 
yardstick of film rentals. 

We ure dealing with pepole as individuals whom we meet every day and learn 
to know as individuals and if only integrity and fair dealing were really brought 
to these problems, they could be solved. 

With respect to the 50 exhibitor affidavits—we sought our answers from each 
of the territorial branch managers involved, since they deal directly with these 
exhibitors and the answers are contained in affidavits from these branch mana 
gers. Lam submitting them to the committee.’ 

Senator Humpurey. Thank you very much. And may I say that 
we will keep this record open for 2 weeks and any further comment 
that anyone may wish to submit he may direct to me as the chairman 
of the subcommittee, or to any of my colleagues on this committee. 
It necessarily does not need to come to me. You may want to send 
it to Senator Goldwater or Senator Schoe »ppel or Senator Morse or 
Senator Kennedy. It will be made a part of the record. And any 
other exhibits. 

Thank you all. 


(Whereupon, at 6:30 p. m., the subcommittee adjourned. ) 


The affidavits are reproduced in this record as appendix LX, p. 601 
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HAVE THE FitM Companies Nuuuiriep Tax Revrer? Here Are Some Ficures 
You Be THE Jupee 


1. WHY CONGRESS GRANTED TAX RELIEF 





On April 1, 1954, the 20 percent Federal tax on admissions was rescinded as 
to admissions of 50 cents and under and reduced to 10 percent on admissions 
above 50 cents. 

Three arduous campaigns were required to bring this about. The 1950 cam 
paign was halted by the Korean war when victory was in sight. The 1953 cam 
paign succeeded in Congress but ended in a pocket veto. The all-out effort in 
1954, featured by admirable teamwork, was crowned with success. 

While financed by both distributors and exhibitors through COMPO, the cam- 
paigns actually were waged by exhibitors for exhibitors. The film companies and 
former affiliated circuits remained in the background for obvious reasons. The 
tax relief bill of 1954 was a triumph for thousands of exhibitors scattered all 
over the country.~ An occasional strutting trumpeter may claim personal credit 
for the achievement, but the victory was won by the industry in general and 
the grassroots exhibitors in particular. They won because their cause was just. 

It was the plight of the independent subsequent run and small-town exhibitors 
that was dramatized before congressional committees. The committee reports 
and the debates in both Houses show that the primary purpose of the legislation 
was to rescue the theaters from their desperate condition. Congress may have 
assumed, as exhibitor leaders did, that incidental benefits would result to the 
film companies. Saving the theaters would in itself constitute such a benefit 
But nowhere in the congressional proceedings can be found any support for the 
idea that Congress intended that any substantial part of the relief granted should 
inure to the film companies. 


2. EXHIBITOR COMPLAINTS OF NULLIFICATION 


Soon after the effective date of the tax-relief bill, Allied began to receive 
complaints from its members that the film companies were draining off all or 
most of the benefits of the measure. The grasping tactics of the film companies 
they declared, had left them even worse off than they were before the bill was 
passed. They not only were not reaping any benefits from the bill but their con 
dition was aggravated by the continued decline in theater attendance. 

This shocking outcome was attributed by exbibitors to the various sales policies 
of the distributors including (a) increase in the number of percentage pictures ; 
(b) increased prereleasing or “special treatment” of pictures; (¢) higher per- 
centages sometimes accomplished by raising the floors and lowering the ceilings 
on the scales; and (d) higher flat rentals. 

A common complaint was that when the amount of the tax was added to the 
gross receipts the effect was to shove the engagement into a higher percentage 
bracket resulting in an absorption by the distributors of more than 80 percent of 
the tax benefit. In some cases where the companies receded from their “must” 
percentage demands and offered to sell flat, exhibitors complained that the flat 
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rental demanded was equal to the highest rental ever paid the distributors in 
question on a percentage engagement. 

The information thus far collected convinces Allied leaders who have studied 
it that they were warranted in claiming that the film companies had nullified the 
intended tax relief for exhibitors by confiscating the benefits. It is hoped that 
this pamphlet will move exhibitors who have not already done so to sharpen 
their pencils and figure out how they fared in this tax relief deal. 


3. FILM COMPANTES INCREASED NET EARNINGS 


Let it be understood at the outset that Allied is not attacking profits as such 
or the right of the film companies to earn them. Allied believes in the profit 
system. It believes that producers, distributors, and exhibitors all should pros- 
per under that system. It cites the film companies’ sudden rise to opulence 
following tax relief as evidence that those companies took advantage of the 
starved film market to impose on exhibitors terms and conditions of license that 
nullified the relief Congress intended they should have. 

Attached hereto is a tabulation showing quarterly statements of net earn- 
ings of eight national producer-distributors. For reasons stated in the foot- 
note thereto, RKO and United Artists are not included. Assuming (without 
knowledge) that the net earnings of these companies are lower than those of 
the other major companies, their omission is more than compensated for by the 
inclusion of Allied Artists and Republic which are not generally rated as major 
companies. 

For a quick appreciation of the significance of the figures turn to the first 
tabulation showing combined net earnings for the eight companies listed. The 
total for the second quarter of 1953, when the tax was still on, was $4,304,000. 
For the second quarter of 1954, when the tax relief had begun to manifest 
itself, their net earnings had jumped to $8,067,000, an increase of 87 percent. 
And for the second quarter of 1955 their combined net income had mounted 
to $9,022,000, an increase of 12 percent over the like period in 1954. 

An even better indication of what happened in the spring of 1954 is given by 
a comparison of results within that year. As above stated, the second quarter 
showed net earnings for the 8 companies of $8,067,000. But the third quarter 
revealed the full impact of tax relief with combined net earnings of $11,245,000 
an increase of 39 percent over the whopping second quarter. There was a slight 
recession in the final quarter, but it still was $2,658,000 above the lush second 
quarter. 

For even more startling examples, let us turn to the individual figures of 
the six listed major companies—the ones you must rely upon for the bulk of your 
product. 

Columbia’s net increased from $942,000 for the fiscal year 1953 to a smashing 
$3,595,000 for 1954, an increase of 282 percent. And its net for the fiscal year 
to June 25 this year was $4,948,000, an increase of 38 percent over 1954. 

Loew’s net jumped from $4,380,000 in 1953 to $6,577,000 in 1954, or 50 percent. 
And its figures for the first three quarters of 1955 show that it is still doing all 
right. 

Paramount’s net increased from $6,780,000 for fiscal 1953 (which did not in- 
clude tax relief) to $3,003,000 for fiscal 1954 (which included 9 months of tax 
relief), an increase of 33 percent. Its total net of $5,165,000 for the first 2 
quarters of 1955 indicates that Paramount is on its way to another record- 
smashing year. 

Twentieth Century-Fox’s net for 1953 (already boosted by Cinemascope) 
was $4,560,000 and this was increased in 1954 to $8,044,524, or 76 percent. The 
first two quarters of 1955 show this company to be lagging a little behind its 
1954 pace, but compared to 1953 it is doing very handsomely indeed. 

Universal's third quarter in 1954, when tax relief was beginning to assert 
itself, was $915,000, a substantial increase over the same quarter in the pre- 
ceding year. But in the fourth quarter its net jumped to $1,161,000 which was 
an increase of 105 percent over the $567,000 for the like period in 1953. Fiscal 
1954, including 7 months of tax relief, netted $3,797,000 as against $2,616,000 
for the preceding year, a gain of 45 percent. And Universal’s total for the first 
3 quarters of 1955 is $2,986,000 as against $2,635,000 for the like period in 1954. 
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Warners Bros.’ third quarter for 1954 (February 27-May 20) showed a net 
of $918,000 as against $796,000 for the same period in 1953. But its fourth 
quarter, including 3 full months of tax relief, produced a net of $1,441,000 as 
against $779,000 for the same period in 1953, an increase of 8 percent. Warner's 
net for 1954 was $3,977,000 as against $2,908,000 for 1953, a gain of 37 percent 
And to prove that Warner's prosperity since tax relief is no fluke, its net for 
the first 3 quarters of 1955 total $3,312,000, just $665,000 less than its grand 
total for 1954. 













4. HOW ARE YOU DOING, MR. EXHIBITOR 

























It would be inaccurate to attribute all increases in the distributors’ net earn 
ings to confiscation of tax benefits. Obviously the startling increases represent 
more than tax absorption. Increased foreign remittances is believed to be an 
important contributing factor. But exploitation of the starved domestic market 
doubtiess is the main reason for the phenomenon. And the fact that the in 
creased earnings coincided in point of time with the tax-relief measure gives 
rise to irresistible inferences. 

In order that these inferences may be transformed into evidence, Allied asks 
you to do some figuring on your own account. If your records will permit of it, 
calculate whether since tax relief became effective, or during any substantial 
period since then, your film rentals generally, or with a particular company or 
companies, or on a particular engagement or engagements, were so much higher 
than your rentals for a preceding comparable period to absorb all or a substantial 
umount of your tax benefits. 

In view of the vast number of theaters and their varying accounting methods 
it is perhaps too much to expect that anything approaching uniform results, 
capable of exact tabulation, will be realized. But please do your best and send 
the results ascertained to us. A comparison in terms of percentages of the 
increase in your net earnings (if any) with the increase in the distributors’ net 
earnings since April 1, 1954, should enable you to make up your mind whether 
to continue waiting upon the film companies, hat in hand, hoping for a handout, 
or actively to support Allied’s aggressive EDC program for a just and equitable 
division of the box-office dollar as between the several segments of the industry. 


THE PATTERN OF EARNINGS 


Total quarterly net income for listed companies 


3d quarter 4th quarter 














$9,384,000 | $9,022,000 |_____. . : : 
&, 392, 000 8, 067, 000 $11, 245, 000 $10, 725, 000 
5, 886, 000 | 4, 304, 000 6, 535, 000 9, 074, 000 








Note.—The exact dates of the fiscal quarters of the year vary from company to company. For the pur- 
poses of this report, the first quarter is the period which contains most of the January-March earnings. In 
the case of Republic Pictures, for example, that company’s fiscal quarter ending April 30, 1955, ts listed as 
the first quarter of the year, even though the month of January was in the preceding period 
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APPENDIX II 


ALLIED STATES ASSOCIATION OF MOTION PICTURE EXHIBITORS, 
Washington 6, D. C. 
To AU Exhibitors: 


Herewith is a bill to regulate interstate commerce in motion-picture films 
drafted by the general counsel pursuant to instructions of the board of directors 
for presentation to and consideration by the exhibitors in attendance at Allied’s 
Silver Anniversary Convention to be held in Milwaukee on October 12, 13, and 
14, 1954. 

It is believed that this is the first attempt made in this country to provide 
price regulation for so diverse a product as motion pictures and the problems 
presented are most difficult. Some of the Scandinavian countries prohibit the 
charging of film rentals over a certain amount (e. g. 35 percent) but such flat 
prohibition is not possible under our constitutional system. Stripped of necessary 
legal verbiage, the bill provides that all persons engaged in licensing films for 
public exhibition in theaters shall file with the Federal Trade Commission fair 
and reasonable classifications of films and theaters, together with fair and 
reasonable film rentals for each classification, and before licensing any motion 
picture to a theater shall first allocate it to a proper classification. 

If a substantial number of exhibitors challenge the reasonableness (and 
hence the legality) of the film rental designated for any classification of pictures 
for any type of theaters, or the allocation of any picture to a particular price 
category, the Commission may serve a formal complaint on the producer or 
distributor involved and hold a hearing thereon. 

If the Commission shall conclude that the challenged pricing or allocation is 
unlawful, it shall issue an order specifying the reasonable film rental or alloca- 
tion to be followed. If during the pendency of any such proceeding the respond- 
ent continues to charge the challenged film rental or persists in the challenged 
allocation; and lower film rentals or allocations are ultimately prescribed by the 
Commission, exhibitors may sue for the difference between the prices paid and 
those prescribed, unless the money is voluntarily refunded. 

In addition to the provisions for securing fair and reasonable film rentals, 
the draft denounces as unlawful and provides for cease and desist orders against 
certain trade practices which were enjoined in the Paramount case. These 
provisions were drawn with a view to eliminating the glaring loopholes in the 
consent decrees. Enforcement is lodged with the Federal Trade Commission 
to relieve the elderly Federal judges assigned to the case of the burden and the 
Antitrust Division of its unwelcome duty of enforcing the decrees by means of 
contempt proceedings. 

There will be a question and answer session on the bill at the convention and 
the exhibitors will be afforded ample opportunity to study the measure before 
deciding whether an all-out effort should be made to secure its enactment by 
the 84th Congress. 


A BILL To regulate interstate commerce in motion picture films and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. FINDINGS AND DECLARATION OF POLICY.—(a) That the communica- 
tion of information, intelligence and news and the providing of entertainment 
through the public exhibition of motion pictures in theaters, and the free flow 
of motion-picture films in the channels of commerce, have an important bearing 
on the public education, health, morals and general welfare at all times and are 
essential to the public safety in time of war and hence are affected with a public 
use. 

(b) That the motion-picture business being an important communications 
medium as well as a creative art, it is essential to the public interest that it be 
protected from domination or control by any one branch thereof and that the 
theaters remain open in order that they may continue to afford wholesome 
entertainment to millions of Americans, retain thousands of employees in gainful 
employment and continue their contributions to the national defense and public 
welfare. 

(ec) That because of their educational and cultural influence and the enter- 
tainment they afford it is essential to the public interest that motion-picture 
films, which are the subjects of commerce, be made available to all theaters on 
reasonable terms and conditions to be adopted or prescribed, as hereinafter pro- 
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vided, and that the theaters be protected against unfair trade practices to the 
end that all Americans, wherever located, may have the opportunity to see such 
pictures. 

(d) That the producers and distributors of motion pictures have drastically 
reduced the supply thereof in recent years and have imposed upon the theaters 
unfair and oppressive trade practices which have led to domination of the 
theaters’ operating policies, with the result that the theaters, deprived of their 
bargaining power, and are compelled to submit to harsh and unreasonable terms 
and conditions of license which, unless modified, will result in the elimination of 
many theaters, especially those serving the populace in the residential sections 
of the cities and in small towns and rural communities. 

(e) That in order that motion pictures may be preserved for the use, benefit, 
and enjoyment of the American people, in order to prevent the domination of the 
theaters by the producers and distributors of motion pictures and in order to 
protect against the unemployment and loss of investment which would result 
from the forced closing of many theaters, it is necessary for the Congress to 
regulate the leasing, licensing and distribution of motion pictures in commerce as 
in this act provided. 

Sec. 2. Derrnir1ons.—For the purposes of this Act, unless the context other- 
wise requires— 

(1) The term “motion picture,” or “motion picture film,” or “picture,” or “film” 
or “print” means a positive motion picture film released by any producer or dis 
tributor of motion pictures and leased, licensed, distributed, transported, or 
delivered in commerce either directly or through branch offices or exchanges to 
theaters. 

(2) The term “negative film,” or ‘negative print,” or “negative” means the 
negative film or master film that emerges from the studio cameras and from 
which the positive prints, used in the theaters, are made. 

(3) The term “theater” or “motion picture theater” includes any place in which 
motion pictures are publicly exhibited regularly, not sporadically, and to which 
an admission price is charged, including drive-in theaters. 

(4) The term “exhibitor” or “operator” means the person actually operating 
a theater or theaters, whether as proprietor or lessee, and in whose name or in 
whose behalf contracts are executed for films to be exhibited in said theater or 
theaters. 

(5) The term “producer” means a person engaged in the production of motion 
pictures by recording photoplays or other subjects, including news events, on 
negatives by means of a camera either with or without accompanying sound, 
including those who license their pictures directly to the theaters or through 
owned, controlled or affiliated corporations or through corporations acting as 
distributing agents by contract. 

(6) The term “distributor” means any person who engages in the distribution 
of motion pictures to theaters whether as seller, lessor or licensor and whether 
the distribution is effected by means of sale, lease, license, contract or other type 
of agreement whereby film is supplied for public exhibition in theaters, including 
those who distribute their own pictures or the pictures of producers with whom 
they are affiliated by stock ownership, or for whom they act as distributing agents 
by contract. 

(7) The term “lease” or “license” includes the making of a license agreement, 
lease, contract, or any form of agreement or understanding whereby a film, the 
distribution of which is controlled by one of the parties, is supplied for exhibition 
in a theater or theaters operated by an exhibitor. 

(8) The term “film rental” includes the compensation paid or to be paid by 
an exhibitor to a distributor for the use of a film for public exhibition regardless 
of whether such compensation is designated in the license or known to the trade 
as “film rental,” “license fee,” “flat rental,” “percentage,” “sliding scale,” “split,” 
or by any other name. 

(9) The term “clearance” means the length of time which elapses between the 
running of a picture in a prior run theater and the time when it may be run 
in a subsequent run theater in a given area, regardless of whether such clearance 
is provided for in licensé agreements, or is imposed by the distributor without 
any such agreement, or is observed by custom. 

(10) The term “availability” means the time when a print of a picture that 
has been licensed to an exhibitor is made available to him for exhibition in a 
theater. 

(11) The term “film exchange territory” means the area surrounding the film 


exchange of a distributor within which the film exchange delivers films to the 
theaters, 
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(12) The term “person” or “persons” includes, in addition to individuals, 
partnerships, corporations and associations existing under or authorized by the 
laws of the United States, the laws of any State or Territory, or the laws of any 
foreign country. 

(13) The term “Administrative Agency” means the Federal Trade Commis- 
sion. 

(14) The term “commerce” means trade, traffic, commerce, transportation, or 
communication among the several States or in the District of Columbia and 
includes (but without limitation) commerce between any State or the District 
ot Columbia and any place outside thereof, except a foreign country. 

For the purposes of this Act (but in nowise limiting the definition of commerce ) 
a transaction in respect of any film shall be considered to be in commerce if the 
film is a part of that current of commerce usual in the motion picture business 
whereby motion pictures are produced in one State, or abroad, leased for exhibi- 
tion in States other than those in which they are produced, and the District of 
Columbia, and are distributed to the theaters by the producers or distributors 
directly or through local exchanges in the several States and the District of 
Columbia, the films circulating from the exchanges to the theaters located in 
the respective film exchange territories and then back to the exchanges, from 
whence they are either shipped into other exchange areas for exhibition pur- 
poses or are returned to some central point for junking and salvage. Transac- 
tions normally in the current of commerce according to the customs and usages 
of the motion picture business shall not be deemed out of that commerce because 
of any device designed to remove such transactions from the provisions of this 
Act. 

Sec. 3. Excessive F1LM RENTALS PROHIBITED.—(a) It shall be unlawful for 
any producer or distributor in the course of commerce to demand, charge or 
receive as compensation for any motion picture licensed for public exhibition in 
a theater film rental in an amount greater than the amount which the producer 
or distributor has theretofore certified to the Agency as the maximum film rental 
for the class of picture and type of theater involved in the transaction. 

(b) On or before the effective date of this Act every producer or distributor 
engaged in licensing motion pictures to theaters in commerce shall file with the 
Agency reasonable classifications of the motion pictures which it may offer for 
license, designating such classifications by letters of the alphabet beginning with 
A for the best pictures; at the same time each producer or distributor so engaged 
shall also file with the Agency reasonable classifications of theaters such as 
(but without limitation) first run large city, key neighborhood, subsequent run 
city, first run suburban, first run medium town or city and first run small town. 
It is the purpose of this provision to establish reasonable classifications of pic- 
tures and theaters which will permit of the determination of the fairness and 
reasonableness of the maximum film rentals filed with the Agency as far as 
possible on the basis of such classification without the necessity of deciding in 
every instance the amount of money which a particular theater should pay for 
a particular film. 

(ec) In arriving at reasonable classifications of films and theaters the several 
producers or distributors may lawfully confer with one another and with repre- 
sentative groups of exhibitors, any provision of the antitrust laws to the con- 
trary notwithstanding; or the Agency may call representatives of the producers 
and distributors and the exhibitors into a trae practice conference with a view 
to settling by agreement any problems growing out of the determination of rea- 
sonable classifications of pictures and theaters, or any other problems growing 
out of the administration of this Act: Provided, however, That the immunity 
under the antitrust laws herein conferred shall not extend to cooperation or 
agreement among producers or distributors in fixing film rentals. 

(d) It is recognized that certain types of pictures are better attractions in 
some areas than others and a producer or a distributor, with the permission of 
the Agency, niay allocate a particular picture for a higher classification in some 
areas than in others, but there shall be no systematic or unwarranted territorial 
discrimination in the allocation of pictures. 

(e) In connection with the filing of the classifications of pictures and theaters. 
and on or before the effective date hereof, each producer or distributor shall 
file with the Agency its individual maximum film rentals for each of the several 
classifications of pictures for each of the several types of theaters and in filing 
such maximum film rentals each such producer or distributor shall certify to 
the Agency that such prices are fair and reasonable. 
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(f) The maximum film rentals so filed may be stated in terms of flat rentals, 
percentages of gross receipts, or any combination thereof: Provided, however, 
That when prices are stated in terms other than flat rentals, the producer or 
distributor shall also file a formula for estimating the money value of the terms 
so stated based on the producers’ or the distributors’ experience in dealing 
with theaters of the designated type over a reasonable period of time: /’rovided 
further, That nothing contained in this paragraph shall entitle any exhibitor 
to pay for a picture the amount estimated by use of such formula instead of the 
terms provided in the license agreement. 

(zg) On and after the effective date no producer or distributor engaged in 
commerce shall license for public exhibition in a theater any motion picture 
released by its subsequent to said effective date, unless or until it has classified 
such picture as hereinbefore provided and certified such classification to the 
Agency for filing; and on and after said effective date no producer or distributor 
shall offer any picture released subsequent thereto for license to any theater 
in the course of commerce at a film rental in excess of the film rental or terms 
which it has previously certified to the Agency as fair and reasonable for that 
class of picture for exhibition in the type of theater involved in the transaction: 
Provided, however, That nothing herein contained shall prevent a producer or 
distributor from arranging, under rules and regulations to be prescribed by 
the Agency, for a suitable number of test runs of a picture before classifying it: 
And provided further, That records of attendance and receipts of such test runs 
shall be retained by the producer or distributor for the information of the Agency 
or Other tibunal of competent jurisdiction in case the picture's classification is 
thereafter drawn in question. 

(h) In offering its pictures for license on competitive bidding to two or more 
theaters which are in substantial competition, a producer or distributor engaged 
in commerce may be relieved of the prohibition against charging more than the 
maximum film rentals filed with the Agency only if such competitive bidding 
is requested in writing by one or more of the exhibitors involved in the bidding 
and then only under rules and regulations prescribed by the Agency to insure 
fairness in the conduct of the bidding and to prevent discrimination in awarding 
the pictures. 

Sec. 4. UNrark TrRape Practices. (a) The performance by any producer or 
distributor in the course of commerce of any of the following acts is hereby 
declared to constitute an unfair trade practice and to be unlawful : 

(1) Granting of a license for the public exhibition of a picture in a 
theater by which the admission prices to the theater are determined by the 
producer or distributor as a condition to licensing the picture, or are fixed 
by the parties to the license agreement either by an express provision 
contained therein or by any written or oral agreement, express or implied, 
or any understanding whatsoever. 

(2) Granting any clearance between theaters not in substantial com 
petition. 

(3) Granting or enforcing any clearance against a theater or theaters in 
substantial competition with the theater receiving the license for exhibi- 
tion, if such clearance is in excess of what is reasonably necessary to protect 
the licensee on the run granted. Whenever the legality of any clearance is 
brought in question in any proceeding under this Act, the burden of sustain 
ing the legality thereof shall be upon the producer or distributor. 

(4) Performing or entering into any license in which the right to exhibit 
one picture is conditioned upon licensee’s taking one or moere additional 
pictures, or refusing to license to an exhibitor a picture desired by him unless 
he submits to licensing another picture or pictures which he does not wish 
to license: Provided, however, That nothing herein contained shal! be deemed 
to prevent a producer or distributor from licensing to an exhibitor at one 
time as many pictures as they may agree upon, so long as the exhibitor's 
theater is not in substantial competition with that of another exhibitor who 
also wishes to license the same pictures on the same run: And provided 
further, That, if any group license contains pictures over 4,000 feet in 
length which have not first been trade shown, the licensee shall be given 
the right by licensor to reject 20 per centum of such pictures which have 
not been so trade shown, such right of rejection to be exercised one at a 
time in the order of release within 10 days after the licensor has afforded 
the licensee an opportunity to inspect the picture, but if such opportunity 
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has not been afforded before the licensee’s availability date for the picture, 
he may reject it then. 

(b) Nothing herein contained shall be deemed to abrogate or impair the 
Agency’s powers and duties under section 5 of the Federal Trade Commission 
Act with respect to unfair methods of competition in commerce insofar as those 
provisions may apply to acts and practices of the producers or distributors other 
than those enumerated herein. 

(c) No order of the Agency entered pursuant to this Act or judgment of a 
court enforcing the same shall in any wise relieve or absolve any producer or 
distributor from liability under other antitrust acts. 

(d) This Act is hereby declared to be an antitrust law within Section 4 
of the Clayton Act authorizing private actions for triple damages by persons 
injured in their business or property by reason of anything forbidden by the 
antitrust laws: Provided, however, That no such right of action shall accrue 
hereunder in respect of any act or practice involved in any proceeding by the 
Agency except for failure or refusal to obey an order of the Agency or the judg- 
ment of a court enforcing such an order, or charging an unreasonable film 
rental for a picture after a reasonable rental therefor has been prescribed 
by the Agency. 

(e) Nothing contained herein shall be deemed to abrogate or impair the 
judgment of any court heretofore entered against the producers or distributors, 
or any of them, enjoining trade practices similar to those herein declared unlaw- 
ful, nor shall the existence of any such judgment be deemed a reason for not 
administering and enforcing the provisions of this Act. 

Sec. 5. POWERS AND DUTIES OF THE AGENCY.—(a) It shall be the duty of the 
Federal Trade Commission, herein called the Agency, to administer, carry out 
and enforce the provisions of this Act. 

(b) In performing its duties hereunder the Agency shall have and exercise 
the powers and duties conferred upon the Federal Trade Commission by section 
5 of the Federal Trade Commission Act with respect to the prevention of unfair 
methods of competition in commerce and shall follow and observe the procedure 
therein outlined insofar as such procedure may be appropriate to proceedings 
under this Act. With respect to complaints issued under section 4 hereof, 
involving alleged unfair trade practices, all the procedural requirements of the 
Federal Trade Commission Act shall apply. 

(c) Any producer or distributor against whom the Agency may enter an 
order under this Act shall have and enjoy the same right to a judicial review of 
such order as is provided in section 5 of the Federal Trade Commission Act, 
and the provisions of that section with respect to the judicial enforcement of 
the Commission’s orders shall also apply to proceedings under this Act. 

(d) Upon the receipt of informal complaints from 25 or more exhibitors to 
the effect that the maximum film rental or terms certified by a producer or 
distributor for a particular classification of pictures is unfair and unreasonable, 
or that the allocation by a producer or distributor of a particular picture to a 
eertain classification is unfair and unreasonable, and the Agency being of the 
opinion that the complaints are substantial and that a proceeding in respect 
thereof would be consistent with the purposes of this Act, it shall be the duty 
of the Agency to issue and serve on the producer or distributor in question a 
formal complaint stating its charges. 

(e) If after a hearing the Agency shall be of the opinion that the complaint 
is well founded it shall issue and serve on the respondent producer or distributor 
an order which, in addition to requiring the respondent to cease and desist from 
charging an unfair and unreasonable film rental for pictures allocated to a 
particular classification, or from continuing the unfair and unreasonable classi- 
fication of a particular picture, shall also prescribe the fair and reasonable film 
rental or terms for pictures within the classification in question, or require 
that a particular picture be allocated to the proper classification, by a mandatory 
order. 

(f) In considering and passing upon the maximum prices for any classification 
of pictures certified by a producer or distributor, and in considering and passing 
upon a producer’s or distributor’s allocation of a picture to a particular classi- 
fication, the Agency shall take into consideration the following factors (together 
with any other relevant factors), according to each such weight as the Agency 
in its discretion deems proper: 

(1) The average film rentals or customary terms charged and/or 
received by the producer or distributor for its several grades of pictures 
during the past ten years or such less period as the Agency may deem 
adequate. 
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(2) The gross income and net profits of the producer or distributor as 
shown by its annual reports for the past ten years, or such reports for 
such less time as it may have been in business, and the producer's or distribu 
tor’s most recent quarterly or half yearly financial statements. 

(3) The average or customary film rentals paid by or terms and condi 
tions exacted from the complaining exhibitors over such period of time 
as the Agency may require, for pictures of the class in question. 

(4) The gross receipts and net profits of the complaining exhibitors 
severally for such periods and reported in such form as the Agency may 
require together with information showing the percentage of such gross 
receipts paid out for film rentals during the period designated by the Agency. 

(g) Whenever it shall appear to the Agency that it is essential to the proper 
administration of this Act to obtain pertinent information from both the producer 
and the distributor of a picture, it is authorized to require the production of such 
information. 

(h) In deciding whether challenged film rentals and terms or allocations of 
pictures are fair and reasonable, the Agency shall strive to secure the continned 
successful operation of the distributors and of as many theaters as possible by 
providing a fair and equitable division of the boxoffice gross receipts as between 
exhibitors and producers or distributors, recognizing that due to differences in 
size, location and grossing potential the same ratio of film rentals to gross 
receipts Cannot be prescribed for all theaters; and the Agency in arriving at 
just and fair determinations may proceed with a due regard for the successful 
operation of exhibitors and the producers or distributors over quarterly, half 
yearly or yearly periods without requirement that it guarantee a profit to either 
with respect to any particular transaction; and in all cases the Agency shall 
consider the price trends of the producer or distributor respondent in recent 
years and the effect thereof on its own earnings and the earnings of complaining 
exhibitors, giving due weight to any increases in the net earnings of the pro 
ducers or distributors following price rises that may have occurred in recent 
years. 

(i) In administering and enforcing this Act the Agency may make and issue 
rules and regulations necessary and appropriate to the performance of its duties 
hereunder ; and in making rules of procedure the Agency shall require that all 
proceedings under this section of the Act be conducted with the utmost expedition 
consistent with the effective performance of its duty and the requirements of 
due process of law. 

(j) If after a complaint has been issued challenging the maximum film rental 
or terms certified by any producer or distributor for any class of pictures, or a 
complaint has been issued challenging the allocation of a picture to a particular 
classification, and the producer or distributor respondent nevertheless continues 
to charge such maximum film rental or continues the challenged allocation 
pending the outcome of the proceeding, the complaining exhibitors, and any 
other exhibitors who have paid under written protest, shall be entitled to re- 
cover any amount paid by them for the picture or pictures in excess of the 
fair and reasonable film rentals prescribed by the Agency, by joint or separate 
actions in any court of competent jurisdiction, unless the same shall be volun 
tarily refunded. 

(k) In administering this Act the Agency shall have and exercise the powers 
conferred by, and the Attorney General and the several departments and bureaus 
of the Government shall be governed by the provisions of, sections 6, 7, 8, and 9 
of the Federal Trade Commission Act; and in the exercise of its powers there- 
under the Agency may require the producers or distributors, or any of them, to 
furnish the information described in paragraph (f), subparagraphs (1) and 
(2), of this section together with such additional pertinent information as it 
may deem appropriate in advance of the issuance of any formal complaint and 
for use in preparing for the prompt administration of the Act and in compiling 
the report called for in the next succeeding paragraph; and any or all informa- 
tion so furnished may be used as evidence in proceedings under this Act when- 
ever admissible under the rules of procedure without requiring the production 
of like information by the respondent in every case. 

(1) Three years after the effective date of this Act the Agency shall submit 
to Congress a report on the state of the motion picture industry and its experience 
and observations concerning the administration of this Act, together with its 
recommendations as to whether the Act should be strengthened or modified in 
any particular or whether conditions in the industry have so improved that 
the Act can safely be repealed. 
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Sec. 6. ENFoRceEMENT.—The provisions of section 10 of the Federal Trade 
Commission Act providing for the punishment of those who refuse to testify or 
answer lawful inquiries or produce documentary evidence, and those who make 
false entries in reports to the Commission or in corporate records or who remove 
records out of the United States, shall apply to the Agency’s administration 
of this Act. 

Sec. 7. Errective Date.—This Act shall be effective six months after its 
enactment. 


APPENDIX III 


AFFIDAVITS SUBMITTED BY ABRAM F.. Myers, TO THE SENATE SELECT COMMITTEE 
ON SMALL BUSINESS, SUBCOMMITTEE ON RETAILING, DISTRIBUTION AND Farm 
TRADE PRACTICES, AT HEARING ON PROBLEMS OF MOoTION-PiIcTURE EXHIBITORS, 
MARCH 21, 1956. 


1. Adams, W. B., Eldorado, Kans.: Picture shortage, loss of bargaining power ; 
500 seat theater in 12,000 population town required to pay 50 percent of the 
gross receipts for top attractions (naming them). Unless film companies grant 
voluntary relief, favors Government regulation of film rentals. 

2. Adler, J. P., Marshfield, Wis., operating a small circuit of theaters, some of 
which he has been forced to close, one of which has been converted into a 
store, and two more of which are scheduled for conversion. Greatest menace 
not television but inability to get steady flow of attractions at livable prices; 
unless film companies moderate their demands, “regulation of film rentals is 
our only hope.” 

3. Anderson, Jerry, Richwood, Ohio: Distress due to lack of product and pre- 
releasing of hit pictures resulting in excessive rentals. Pictures nominated for 
Academy awards withheld from subsequent runs. If voluntary relief is not 
granted, regulation is only alternative. 

4. Baracea, Virgil, Beacon, N. Y.: Difficulty in securing fair division of prod- 
uct in Beacon due to massed buying power of Harry Brandt's circuit and dis- 
crimination practiced by film companies in favor of that circuit. Must have a 
fair division of product in order to survive. 

5. Clark, Art, Bloomington and four other small cities in Indiana: Importance 
of theater to the community; can successfully compete with television with 
steady flow of pictures; forced to pass up pictures that should be shown due 
to price—cannot afford to play them when they are fresh; percentage of film 
rentals to gross receipts increased from 29 percent to 34 percent following tax 
relief. 


6. Dempsey, James, Toledo, Ohio: Declining attendance and increasing film 
rentals. 

7. Dickson, Don, Fort Worth, Tex.: Absorption of tax benefits by the film 
companies by means of more percentage pictures and higher percentages. “With 
small reduction in terms and some flat rental pictures, many theaters would 
have an incentive to remain in business.” 

8. Dodge, Elstun, Cincinnati and New Richmond, Ohio: Declining receipts 
and increased film rentals. 

9. Duncan, William, Killbuck, Ohio: Handicapped in competition with tele- 
vision by film shortage and high prices. Unless relief is forthcoming by volun- 
tary action of film companies, Government must regulate. 

10. Finneran, Joseph P., Batesville, Columbus, Elwood, Franklin, Oakland 
City and Wabash, Ind. : Effect of film shortage on theaters’ business; must play 
pictures regardless of quality or terms; declining attendance and increasing 
film rentals. 

11. Fisher, Hallie, Corinth, Ky.: Value of theater to the community ; could 
cope with television with adequate supply of pictures; forcing old pictures with 
new Ones. “Government regulation of film rentals * * * only alternative to 
preserve independent theaters—otherwise, oblivion.” 

12. Forbes, David C., Crocker, Mo.: Small town drive-in operator cannot buy 
any flat pictures from ‘Warner Bros. : on 17 pictures had to pay 40 percent for 
15 and 50 percent for 2, with minimum guaranties. “It is disheartening to have 
to lose all the money I have put into the investment.” 

13. Glassman, Norman C., Lowell, Mass.: Decline in real estate value of 
theaters ; delayed availabilities ; cites as examples six top pictures played many 
months after release ; pattern of declining grosses against a pattern of sustained 
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or increased film rentals. “Road to extinction being traveled by thousands of 
subrun theaters.” 

14. Goldberg, Sigmund J., Wausau, Wis.: Picture shortage, print shortage and 
resulting delayed availabilities; used to play 28 or 30 days after first run, now 
90 to 120 days; aggravated by prereleasing. His theater is only subsequent-run 
low price theater in the area, its closing would be a loss to low income residents. 

15. Greene, Murray, Newark, N. J.: Showing how the film companies ab- 
sorbed 47.6 percent of the benefits of the tax relief measure. 

16. Hendershott, Lee, Orwell, Ohio.: Hampered in competing with television 
by lack of acceptable product; shortage aggravated by prereleasing; high cost 
of film the big factor ; operating at a loss. 

17. Herman, Howard, Hawthorne, N. J.: Following tax relief percentage of 
film rentals to grosses increased from 29.3 percent to 36 percent. 

18. Hogdon, David, Wakefield and Middleboro, Mass.: Could combat televi- 
sion if pictures were not held beyond his reach by film shortage and excessive 
film rentals; delayed availabilities; cannot pay same percentage of gross for 
film rental as big city first-runs ; now operating at a loss. 

19. Holisky, William, Two Harbors, Minn.: Power of film companies to raise 
prices as shown by action of Warner Bros. in forcing him to pay more in order 
to protect an advertised play date. 

20. Holisky, William, Two Harbors, Minn.: Forcing pictures in violation of 
the antiblock booking provision of the decrees. 

21. Horsefield, W. E., Morganfield, Ky.: Graphic statement by an experienced 
exhibitor of the difficulties of small town operations, especially the effects on 
their business of high film rentals and delayed availabilities. 

22. Horstman, W. G., Odebolt, Iowa: Declining attendance and increasing film 
rentals. 

23. Hurner, Ben, Bird Island, Minn.: Difficulties of an exhibitor with a small 
town low grossing theater; striking example, 50 percent for Maine Mutiny, 
which grossed $32.05. 

24. Jarrett, C. D., Nevada, Mo.: Has been operating drive-in for 4 years at a 
loss, staying in business on screen advertising and profits of snack bar; adverse 
effects of percentage playing on small operation. 

25. Jones, Charles L., Northwood, Iowa: Value of theater to the community; 
theaters have not shared in expanding economy ; effects of television and reduced 
farm income; small towns must play top pictures; cannot afford them when 
new, of small value when stale; declining receipts and increasing film rentals. 

26. Kane, Stanley D., Minneapolis, Minn.: Hardships imposed upon inde- 
pendent exhibitors by film companies’ practice of “pushing back” their availa- 
bilities, resulting in unreasonable clearances. Lists pictures by companies show- 
ing extent of this “push back.” 

27. Kotowicz, Walter J., Rossford, Ohio: Operating in the red due to high 
film rentals. “Some method must be devised for arbitration of film rentals, by 
Government regulation or otherwise * * * so theaters can remain in business 
and continue to serve the people dependent upon them * * *.” 

28. Kruse, M. M., Pierce, Nebr.: Declining attendance and sustained film 
rentals; excessive demands for top pictures; delayed availabilities—had to 
play “White Christmas” in March; small towns need help at once. 

29. Landers, W. L., Jr., Batesville, Ark. (This affidavit was transmitted to 
the committee by Congressman Mills.) Effects of the picture shortage—high 
film rentals and delayed availabilities; 50 percent of independent exhibitors 
doomed unless film companies grant relief or-Government imposes regulation. 

30. Lauter, Vincent H., Barberton, Ohio: “While admissions rose less than 
$1,000 in 1955, film rentals rose almost $4,000.” 

31. Leise, Leonard J., Randolph, Nebr.: Decreasing attendance and increased 
film rentals; forcing pictures; desperate plight of the small exhibitors. 

32. Leise, Otto A., Bloomfield, Nebr.: Decreased attendance due to drought and 
poor livestock prices; percentage of film rental to gross in 1954, 31 percent, in 
1955, 35 percent; small exhibitors must have top pictures on livable terms; 
“lump” sales or forcing. 

33. Lider, Edward W., Fall River, Mass.: Cites number of prereleases and 70 
percent-30 percent—10 percent and 50 percent pictures in Boston exchange area; 
problems of an independent first-run house as regards high film rentals; also 
deals with sub-runs in same city; product shortage and high film rentals. 

34. Lindgren, Emily R., Manasquan and six other towns in New Jersey: Con- 
fiscation of tax benefits by film companies by means of increased film rentals; 
revealing figures taken from company’s books by the office manager. 
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35. Manos, Alexander A. M., Greensburg, Pa.: Why the film companies have 
no regard for the small town and neighborhood theaters—prefer to divert pa- 
tronage to large city high admission price first-run theaters; importance of the 
theater to the community. 

36. Mlinar, Joseph, Spring Valley, Minn.: Exorbitant terms for pictures and 
a clear-cut instance of picture forcing by Warner Bros. 

37. Murphy, Daniel J., Hingham, Mass.: Typical small town operation. He 
and his wife charge no salary to overhead. Between 1954 and 1955 receipts 
declined by $4,194.60. They squeezed $988.48 out of overhead and film rentals 
declined only $772.96. Must have more pictures and lower film rentals. 

38. Myrick, A. C., Lake Park, Iowa. Experienced trade association man tells 
of conditions generally in Iowa and Nebraska and the southeast corner of South 
Dakota. Film companies are holding film rentals to last year’s level notwith- 
standing 25 percent to 50 percent drop in grosses; film rentals must be fashioned 
according to gross receipts. “Exhibitors would rather see film rentals regulated 
than to be regulated out of business by the film companies.” 

39. Petersen, James J., Littleton, Colo. (suburb of Denver): Sustained film 
rentals as against declining grosses; experience with Warner Bros. and Walt 
Disney (Buena Vista) ; Federal control of rentals the only way out. 

40. Rembusch, Trueman T., Franklin, Ind.: Deals specifically with efforts to 
license Guys and Dolls for Columbus, Ind.; delaying tactics until picture could 
be bled white in nearby Indianapolis ; discrimination against small towns; admis- 
sion price-fixing ; inertness of Department of Justice. 

40-a. Rembusch, Trueman T.: Supplemental affidavit attaching correspondence 
with Judge Stanley N. Barnes, of the Antitrust Division, since the date of his 
original aflidavit; showing unyielding attitude of Department of Justice toward 
complaints of independent exhibitors. 

41. Risch, Donald, Appleton, Minn.; Cannot afford to play on percentage in 
small town and refuses to do so; therefore, film companies will not serve him 
pictures until 5 or 6 months after release; lists 5 pictures he could not play in 
his town because of percentage demands. 

42. Rostvold, J. M., Caledonia, Minn.: His elimination is only a matter of time 
unless cheaper film is made available; now operating in the red; must have 
help now. 

43. Schaefer, Vernon J., Adams, Minn.: Built theater on RFC loan because 
of GI rights; successful attendancewise but losing money because of exorbitant 
film rentals. “The evil of percentage is that it makes the film companies my 
silent partner without any investment in my theater.” Cannot much longer 
remain in business without relief. 

44. Smith, Marcella, McArthur, Ohio: Declining receipts and increased film 
rentals. 

45. Stewart, L. Frank, Urbana, Iil.: Blind selling of picture The Harder They 
Fall by Columbia. 

46. Stocker, R. M., Bellows Falls, Vt.: Declining grosses and increased film 
costs. 

47. Tidball, L. C., Fort Worth, Tex.: Difficulty in holding his own with tele- 
vision due to the film shortage; figures for Parkaire Drive-In show almost total 
confiscation of the tax benefit by the film companies; if film companies afford no 
relief, Government regulation will be necessary. 

48. Watts, J. H. and M. H., Osage, Iowa: Interesting affidavit showing how 
man and wife have striven to give their community a fine theater and to show 
the best pictures, only to be thrown for a loss by excessive film rentals. Because 
of the intelligence and earnestness of the affiants, this one deserves special con- 
sideration. 


49. McWilliams, F. J., Portage, Wis. : Showing how film companies absorbed the 
benefits of tax relief. 


(1) 
AFFIDAVIT OF W. B. ADAMS 


STATE OF KANSAS, 
County of Butler. 
W. B. Adams, being duly sworn, deposes and says: 
1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 


2. I own and operate the Roxy Theater in Eldorado, Kans., containing 500 
seats. 
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3. | am an experienced motion picture exhibitor, having been in the business 
20 years, and I operate my theaters as efficiently and economically as circum- 
stances will permit. The decline in the net earnings of my theaters is not due to 
any neglect or lack of effort on my part 

4. Eldorado is a town of 12,000 population. Traffic to and from the theater 
creates interest in the window displays of and makes business for the other 
merchants. The closing of the theater would be a serious loss to the communit 
in many ways. 

5. Television, like radio when it first came in, is a serious competitor and 
undoubtedly is largely responsible for the decline in attendance at my theate 
Kut, as in the case of radio, I could have coped with this competition and greatly 
reduced my losses had I had a continuous flow of pictures acceptable to my 
patrons at film rentals I could afford to pay 

6. The major film companies have so reduced the number of feature motion 
pictures released by them that I must play virtually every picture released that 
[ can possibly afford, and in consequence my bargaining power in the matter 
of film rentals has been virtually destroyed. 

7. This desperate film shortage has been further aggravated by the prereleas 
ing of the pictures which the film companies regard as their best attractions 
This results in increasing the amount of time after the first exhibitions that 
my theater must wait before those pictures are made available to it. The longer 
pictures are withheld from my theater after their initial runs in the big cities 
the less attractive they hecome to my customers. 

&. Moreover, for these top attractions, whether prereleased or not, the film 
companies often demand of the small town subsequent run theaters the same 
percentage of the gross receipts that they demand of the big city first-runs that 
have the advantage of the film companies’ national advertising. Thus the 
distributors demanded of me 50 percent of my gross receipts for such pictures 
as Mr. Roberts, Guys and Dolls, Knights of the Round Table, Picnic: 
of Troy. 

9. Relief from the exorbitant film rentals demanded by the film companies 
for their pictures is the greatest need of the independent motion picture ex 
hibitors, including myself. Other trade practices which have been prominent 
in exhibitor complaints in the past pale into insignificance compared with the 
high cost of film. Unless such relief is provided by voluntary action of the 
distributors, then Government regulation of film rentals is the only alternative, 
if the independent theaters are to be preserved for the use and enjoyment of 
the American people. 

10. Attached to this affidavit and made a part of it are yearly statements 
taken from my books which show for 1953, 1954, and 1955 the gross receipts, 
the overhead and operating expense, and film rentals. These statements show 
a steady decline in box-office receipts and an increase in film rentals during the 
periods covered. 


. and Helen 


W. B. ApamMs 
Subscribed and sworn to me this 27th day of January 1956. 


[SEAL] ELAINE FULton, Notary Public 
My commission expires July 5, 1959. 


Rory Theatre, El Dorado, Kans. 





Admission 
tax paid 


Profit and 


Gross Film rental ames 





1953_. $53, 959. 62 $10, 971. 09 $19, 470. 10 $12. 724.04 


1056. eee ke 43, 979. 71 5, 365. 73 15, 783. 63 7, 984.08 
1955.._. a a elas ce 35, 879. 02 3, 463. 99 13, 385. 97 6, 872. 07 


NOTE.—Average weekly expense—excluding film rental—$729. Average weekly gross, Aug. 7 to Dec. 28, 
1955, 21 weeks, $658.99. 


The film companies with these figures in their files, as 90 percent of the pic 
tures come to me on a percentage basis, still insist on the .ma jority of their 
product, played on a percentage from 35 to 50. 

After the picture plays and is proven by the box office gross that it should be 
placed between 15 to 25 percent of the gross, the producer will at times reduce the 
picture 5 or 10 percent which still leaves it in a bracket that makes the film 
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rental out of line with the gross that it does at the box office, and is still a loss for 
the exhibitor. 
With the shortage of product, we are forced to submit to these terms, in order 
to keep our theater open. 
W. B. ADAMs. 


(2) 
AFFIDAVIT oF J. P. ADLER, PRESIDENT, ADLER THEATRE Co., INC. 


J.P. Adler, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. We own and operate a small circuit of theaters—three in Marshfield, Wis., 
population 12,394, Relda Theater, 541 seats, New Adler Theater, 800 seats, and 
a 400-car Drive-In Theater; own 2 and operate 1 at Waupaca, Wis., population 
$3,921, Palace Theater 750 seats and Rosa Theater 550 seats; 1 at Neillsville, 
Wis., population 2,663, Adler Theater 400 seats; and at Merrill, Wis., population 
8,951, the Badger Theater, 550 seats. We have been forced to close the Relda 
Theater 3 days each week for the past 2 months, and after April 1, we are con- 
verting it into a store. At Waupaca, the Rosa Theater has been closed since 
last September and we hope to convert it into a store also. At Merrill, we also 
have been forced to close the theater for 3 days since February 17 of this year. 

3. We have owned and operated theaters in and around Marshfield for more 
than 45 years, and I state positively that the decline in our gross business is 
not due to lack of management or to the physical condition of the theaters. Tele- 
vision has proven to be a very serious competitor in the past 18 months, but what 
has harmed our grosses more than anything is the fact that a supply of good 
box-office pictures have been scarce. This, in our estimation, has been the 
greatest damage to the box office because one must have a steady flow of good 
Pictures in order to maintain a good average business, and that is something 
we have not had for a number of years. The producers have seen fit to make 
up a number of second- and third-rate pictures and also release many reissues. 
For these, they have been extracting top percentage terms on most of them and 
very few had a flat rental that the small theater can afford to pay. In many 
instances, the flat rental price sometimes equaled far above 50 percent of the 
gross. 

4. The desperate film shortage has been further aggravated by prereleasing 
pictures which film companies regard as their best attractions and are not 
available to the small town for many months. Having to wait months for these 
prereleased pictures, their box-office value diminishes a great deal but the price 
remains the same to the smalltown exhibitor regardless of the age of the 
picture. 

5. Relief from the exorbitant film rentals demanded by the film companies for 
their pictures is the greatest need of the independent motion-picture exhibitors, 
including ourselves. The distributors are not voluntarily reducing the film price 
to meet the terrific drop in box-office grosses. Unless such relief is provided by 
voluntary action of the distributors, we believe that Government regulation of 
film rentals is our only hope. 

6. Attached to this affidavit and made a part of it are comparative statements 
for the fiscal year ending July 31, 1954, and July 31, 1955. Also comparative 
statements for 6 months from August 1954 through January 1955, and August 
1955 through January 1956. ; 

ADLER THEATRE Co., INc. 
J. P. ADLER, President. 


Subscribed and sworn to before me this 23d day of February 1956. 


R. J. Apter, Notary Public. 
My commission expires December 1, 1957. 
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(3) 


AFFIDAVIT OF JERRY ANDERSON 
STATE OF OHIO, 
County of Union, 88: 

Jerry Anderson, being duly sworn, deposes and says: 

1. This affidavit if made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own and operate the Union Theatre in Richwood and the Rialto Theatre 
in Plain City. The Union Theatre has 310 seats, and the Rialto 460 seats. 

3. Iam an experienced motion-picture exhibitor, having been in the business 
15 years, and I operate my theaters as efficiently and economically as circum- 
stances will permit. The decline in the net earnings of my theaters is not 
due to any neglect or lack of effort on my part. 

4. Richwood is a town with a population of 1,866, and the population of Plain 
City is 1,715. The closing of the theaters would be a serious loss to the commnu- 
nities in many ways. 

5. Television, like radio when it first came in, is a serious competitor and 
undoubtedly is largely responsible for the decline in attendance at my theaters. 
But, as in the case of radio, I could have coped with this competition and greatly 
reduced my losses had I had a continuous flow of pictures acceptable to my 
patrons at film rentals I could afford to pay. 

6. The major film companies have so reduced the number of feature motion 
pictures released by them that I must play virtually every motion picture 
released by them that I can possibly afford, and in consequence my bargaining 
power in the matter of film rentals has been virtually destroyed. 

7. This desperate film shortage has been further aggravated by the prereleas- 
ing of the pictures which the film companies regard as their best attractions. 
This results in increasing the amount of time after the first exhibitions that my 
theater must wait before those pictures are made available to me. The longer 
pictures are withheld from my theater after their initial runs in the big cities, 
the less attractive they become to my customers. 

8. Relief from the exorbitant film rentals demanded by the film companies 
for their pictures is the greatest need of the independent motion-picture exhibi- 
tors, including myself. Other trade practices which have been prominent in 
exhibitor complaints in the past pale into insignificance compared with the high 
cost of film. Unless such relief is provided by voluntary action of the distribu- 
tors, then Government regulation of film rentals is the only alternative, if the 
independent theaters are to be preserved for the use and enjoyment of the 
American people. 

9. On February 6, 1956, I bought Rebel Without a Cause from Warner Bros., 
but they refused a booking “until such time as it is made available to me.” The 
picture should be available right now, as everyone else had played it, but their 
salesman explained to me they are awaiting the result of the academy awards. 
If the picture wins an academy award, they will want to play it in the larger 
cities before they give it to me. 

JERRY ANDERSON. 


Subscribed and sworn to before me this 15th day of March 1956. 


JOHN W. Cueney, Notary Public. 
My commission expires January 8, 1957. 


(4) 
AFFIDAVIT OF VirGIL BARACCA 


STATE OF NEw York, 
County of Dutchess, 8s: 

Virgil Baracca, being duly sworn, deposes and says: 

1. My sister and I own and operate the Roosevelt Theatre in Beacon, Dutchess 
County, N. Y., a city of about 15,000 population. The Roosevelt has 575 seats 
as against about 1,100 seats in the rival Beacon Theatre, which is operated 
by Brandt Theatres. My sister and I have only this one house while Harry 
Brandt, according to the Film Daily Year Book for 1955 operates, or buys and 
books for, approximately 100 theaters, most in New York City and surrounding 
areas. 
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2. It is customary for a city of the size and importance of Beacon to have two 
or more first-run theaters, We opened the Roosevelt in 1954 in the sincere belief 
that there was room for it and that it would be successful. However, we were 
soon forced to close because we could not get enough desirable pictures lo operate 
it successfully. This was in the days when pictures were more plentiful than 
they are today. 

3. The Roosevelt then was leased to the Cocalis Enterprises who had given 
financial aid to the Beacon and used their buying power to prevent the Roosevelt 
from getting pictures. When their lease ran out in 1960 we decided to resume 
operation of the theater. When we tried to get product for the Roosevelt we 
were unable to get anything except second-run pictures and old pictures that 
the former operator had passed up long ago. Some of the film company branch 
managers refused flatly to sell me any first-run films. Some said they would 
refer the question to their legal department. We employed a buying and booking 
agency but it was unable to do any more for us than we could do for ourselves 
We did not realize then that it was Harry Brandt's power and the influence he 
has with film companies that kept us from getting pictures. 

4. Finally we were forced into competitive bidding, not merely to get an occa 
sional top picture, but in order to get any pictures at all. We with our one 
theater were pitted against Harry Brandt and his big circuit. We talked to the 
management of the Beacon several times, but they made no bones about their 
purpose to force us out of business. The Beacon management told me that Harry 
Brandt, if he wished to do so, could step out and win more pictures from us than 
he was already taking and that Brandt would let them have money for that 
purpose if they needed it. Brandt's office manager told us that Brandt had said 
we should lease or sell our theater to our competitor. 

5. Brandt’s influence with the film companies is keeping us from getting fair 
treatment. Many times they have rejected our bids and asked for more money 
A few times we lost pictures because our bids were not in on time. But on other 
occasions when after the deadline we asked if a particular picture had been 
awarded we were told “No,” because Mr. Brandt’s bid had not yet been received 
One branch manager told me that we would never get any pictures if our bids 
were not a lot higher. I feel that a lot of our bids were higher than the Beacon’s, 
but, of course, have no way of proving this. 

6. We even have trouble trying to bring back pictures after they have been 
played in the Beacon Theatre. A branch manager told me the reason was that 
I had not given the salesman a play date and there was no print available. Pic 
tures flow through the Beacon without interruption but with the Roosevelt there 
is always a snag. 

7. I appeal to the Small Business Committee to find out why it is that I cannot 
get a fair division of the product here in Beacon, N. Y. Certainly it is not wholly 
due to the product shortage. Smaller towns than Beacon support two first-run 
theaters. If there are not enough pictures to go around, then why does our oppo- 
sition want me to sell or lease our theater to them? Does that mean that as 
soon as it becomes a Brandt theater there will be pictures enough for both? 

8. Anything the Small Business Committee may do to enable us to get a fair 
deal in the matter of pictures for the Roosevelt Theatre will be deeply appre- 
ciated. 


PARMAR TAPP AO 5 5 


yy 


Sis 
oe 


VIRGIL BARACCA. 
Subscribed and sworn to before me this 16th day of February 1956. 
| SEAL] GRACE M. PUGSLEY, 


Notary Public, State of New York. 
My commission expires March 30, 1957. 


(5) 
AFFIDAVIT OF ART CLARK 


STATE OF INDIANA, 
County of Monroe, ss: 

Art Clark, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2.1 manage and operate the Indiana Theatre, in Bloomington; Von Lee 
Theatre, in Bloomington; Voncastle Theatre, in Greencastle; Strand Theatre, 
in Crawfordsville: Diana Theatre, in Noblesville; and Von Ritz Theatre, in Bed 
ford. The Bloomington population of 25,000 is served by the 2 theaters seating 
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1,057 at Indiana and 593 at Von Lee. In Noblesville the Diana serves a popu- 
lation of 5,600 and has a seating capacity of 810 seats. The Voncastle in 
Greencastle serving a population of 5,000 has a seating capacity of 732 people. 
The Strand at Crawfordsville, having a seating capacity of 1,113, serves a com- 
munity of 12,000 people. The Von Ritz in Bedford, having a seating capacity of 
824, serves a population of 13,000. This information does not indicate the fact 
that we have 1 theater in each Crawfordsville, Greencastle, and Noblesville 
which are closed. 

38. We have been in the motion-picture business over 30 years and operate 
theaters efficiently and economically as circumstances will permit. Any check 
on our operation will indicate that we spend more than average effort, time, 
and money in trying to sell our pictures in theaters. The decline in the net 
earning of the theaters is not due to any neglect or lack of effort on our part. 

4. In some of these towns we have the only theater in operation. Traffic to 
and from the theater creates interest in window displays of merchants in town 
and helps them in their business. The closing of additional theaters would 
lead to serious merchant loss in addition to our own. In towns where we have 
competition the lack of product has forced us into playing pictures that nor- 
mally would not be shown on our screens and are of inferior caliber. Our 
grosses would be increased if we were having a continuous flow of good product. 

5. Television like radio when it first came was a more serious competitor and 
undoubtedly is largely responsible for the decline in attendance at several 
theaters. But as in case of radio this is a matter of time and something with 
which we could cope very successfully were we assured of a continuous and 
regular flow of pictures which would be appealing to our patrons and at film 
rentals which were reasonable. 

6. The major film companies have reduced the number of feature motion 
pictures released to such a point that we have to play everything they release 
and many times played pictures that are unacceptable to our communities and 
most of these are sold at prices that are not commensurate to their drawing 
power. Because of this we have no bargaining power any more and film rentals 
are what we can buy them for, these are mostly terms distributors set out. 

7. This film shortage has been further aggravated by the prereleasing of the 
pictures which the film companies regard as their best attractions. If we do 
not play the pictures early their drawing power is dissipated. If we play them 
early we must play them at terms which leave us little or no profit. 

8. If we hold out for better rental terms we find that the drawing power 
has been dissipated by the time the pictures get down to prices we can pay. 
In either matter we cannot hope to make reasonable profit. 

9. Distributors demanded 50 percent of our gross receipts for such pictures 
as Greatest Show on Earth, To Hell and Back, White Christmas, The Robe, 
Benny Goodman Story. On Guys and Dolls they have asked 70 percent of the 
gross for film rental. Because of the terms some of these pictures we had to 
pass and not give to the people of our community. Others that we played were 
not uniformly successful in reasonable profits. 

10. Relief from the exorbitant film rentals demanded by the film companies 
for their picture is the greatest need of the independent motion-picture exhibi- 
tors, including myself. Other trade practices which have been prominent in 
exhibitors complaints in the past pale into insignificance compared with the 
high cost of film. Unless we get such relief from voluntary action of the 
distributors, which seems unlikely, Government regulation of film rentals is 
the only alternative. If the independent theaters are to be preserved for the 
use and enjoyment of the American people, this becomes necessary. 

11. These figures are taken from our records and indicate the small degree 
what has been happening. In the year preceeding the tax reduction of April 
1, 1953 through March 31, 1954 our film rental was $117,785.82. Our gross sales 
were $401,171.36. This was for the entire circuit and our percentage of film 
rental was 29 percent. In the year immediately following the tax relief from 
April 1, 1954 through March 31, 1955 our film rental was $137,842.96. Our 
gross sales were $397,132.30. You can see that this has raised our film rental 
a fraction over 34 percent as compared to the 1953 rental of 29 percent. This 
statement shows a steady decline in box-office receipts and an increase in film 
rentals during this period. 

ArT CLARK. 
Subscribed and sworn to before me this 26th day of January 1956. 


[SEAL] Ruts V. Harris, 


Notary Public. 
My commission expires February 25, 1958. 
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AFFIDAVIT OF JAMES DeMPpsEY IN ReGarp TO DecLINING RECEIPTS AND INCREASING 
Fitm RENTALS 


STATE oF OHIO, 
Lucas County, 38: 


James Dempsey, being duly sworn, deposes and says: 

This affidavit is made voluntarily for use at the above described hearing. 

I am an independent motion pitcure exhibitor and I operate the Telegraph 
and Parkside Drive-In Theatres in Toledo, Ohio. 

Attached hereto are operating statements for the years 1958, 1954, and 1055, 
indicating that grosses are down in both theaters, while the relative percentage 
of film rental is up. At the Parkside, the gross went down $7,000 while the 
tilm rental went up $2,400. At the Telegraph, the gross went down $55,000 
while the film rental went down only $10,000. 

JAMES DEMPSEY. 

Subscribed and sworn to before me this 25th day of January 1956. 

D. M. JoHNson, 


Notary Public. 
My commission expires March 19, 1958. 


TELEGRAPH AND PaRKsIpEe Drive-In THEATRES, 
Toledo, Ohio, January 16, 1956. 
Mr. A. F. MYERs, 
Allied States Association, 
1131 Dupont Circle Building, Washington, D. C. 
Dear Mr. Myers: At the request of Mr. Bob Wile I am pleased to forward to 
you information concerning receipts and film costs at the Telegraph and Park- 
side Drive-In Theatres for the years 1953, 1954, and 1955. 


Telegraph Drive-In Theatre, 5855 Telegraph Road, Toledo, Ohio 
(Capacity 900 cars. Run, 28 days after downtown] 


| 
| Boxoffice 
receipts 


++ weaueey 


Receipts after 


> | 
Year | film rental 


Film rental Percent 


' 
$102, 877. 50 | $28, 227.95 | 27.4 $74, 649. 55 

128, 219. 50 | 32, 740. 95 25. 5 95, 478. 55 
22, 794. 78 50, 561. 90 


Parkside Drive-In Theatre, Navarre Avenue, Toledo, Ohio 
(Capacity 825 cars. Run, 28 days after downtown] 





a cpeeieaiieie Seen 
| Receipts after 
film rental] 


Boxoffice 


Vs : . 
receipts Film rental Percent 


$78, 561. 90 $22, 140. 27 28. 2 | $56, 421. 63 
101, 519. 50 | 26, 116. 48 ‘ 75, 403. 02 
04, 578. 90 | 28, 516.77 66, 062. 13 


| 
i 


I hope that the above information will be of real help to you. 
Best regards, 
Very truly yours, 
J. D. DEMPSEY. 
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AFFIDAVIT OF Don DICKSON, OWNER AND PROPRIETOR, VARSITY THEATRE, 
Fort WortTH, TEx. 


GENTLEMEN: The theater I wish brought to your attention is the Varsity 
Theatre, a 700-seat neighborhood house (not key neighborhood) located in Fort 
Worth Tex. This was formerly a chain operated house of which I became a 
partner during the first part of 1952 with the former partner of the chain. 

During the first year the operation resulted in a small profit at the box office. 
A good many pictures were bought at a flat price; those at percentage were 
seldom over 25 percent except a very few at 30 percent. 

In 1953 business declined at the box office to the extent of $6,500; yet, because 
of a tougher policy by the film companies, film rental remained almost exactly 
the same as in 1952. More and more pictures became percentage buys and the 
percentage gradually began to go up. Outside of 3 or 4 pictures the percentage 
seldom was above 30 percent but there were more and more 30 percent features. 
In 1953, the Varsity operation resulted in a net loss at the box office. Had it 
not been for concessions profits we would have been closed. One high film com- 
pany executive stated that he thought distributors were entitled to a part of the 
concession profits and that year they indirectly received some in our case. 

Then came 1954 and the chance for removal of the admission tax (amounting 
to $7,634 in 1953). This finally was accomplished and on April 1, 1954 the 
Varsity was freed from a tax on admissions. Gross prices were maintained and 
it was hoped that again we could operate with a box office profit with the admis- 
sion tax money we could keep. But the film companies were after more than 
their usual share of increased business. More 35 percent and 40 percent pictures 
hit the market. Warner Bros., who had seldom asked over 25 percent for a 
weekend picture, asked 40 percent for Dragnet and extra playing time. Para- 
mount upped their top pictures to 35 percent and 40 percent. Universal and 
United Artists had some, too. Altogether there were at least a dozen in this 
classification. While the box office income recouped all it had lost the previous 
year, yet film rental increased to a new high and the Varsity barely broke even 
on admissions. 

In January 1955 Warners started a sliding scale of their own making. In 
June they informed me that the scale would have to be upped, as they had 
only 2 pictures earn above 25 percent on preferred playing time (namely 2 at 
2714 percent). The Varsity then stopped buying Warners since it was impos- 
sible to make any money at the original scale. Only 1 picture in 10 was served 
flat rental; no consideration at all was given to theaters’ overhead; no adjust- 
ments were made. Finally, in the fall of 1955, a letter was written asking for 
some consideration. A New York executive came to town, read the letter and 
accompanying figures and informed me through the branch manager that I 
could buy their pictures at the original scale with the exception of two I 
would have to play preferred time at 35 percent, even though the pictures were 
months past availability. These 2 pictures were recently played as asked to be 
played: 1 at a profit of $52, the other at a loss of $132 with a net loss of $80 
on the 2 features. I hesitate to play the remainder of the product, mostly at 25 
percent, and behind availability. Two or three companies think that because 
they offer you 25 percent terms you should be satisfied. A former official at 
Warners, whom I have known for years, says “selling terms are going to worsen, 
better get out of the business.” Still, I have a business that grossed $50,000 in 
1955 and can’t believe they mean it when with small reductions in terms and 
some flat rental pictures, many theaters would have an incentive to remain in 
business and bolster the boxoffice in a business which really needs a shot in the 
arm, so to speak. Had we really been allowed to keep the admission tax money 
when the Government removed it, as I believe they intended, there would be no 
need for this letter or thousands like it. 
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Paramount has adjusted several 35 percent and 40 percent grosses and sold 
several pictures flat but the Varsity has lost money on Paramount rhe same 
goes for Universal and United Artists 

LON Dir KSON 
Owner and Proprietor, Varsity Theater 


4 Before me Jane N. Mitchell, notary public in and for Dallas County, Dallas, 
= Tex., on this day and date February 17, 1956, personally appear Don Dickson 
: who certifies that the above information is true and correct according to his 


best knowledge and belief. 
JANE N. MITCHELL! 
Notary Public in and for Dallas County, Tez. 


My commission expires June 1, 1957. 


(3S) 





AFFIDAVIT OF ELSTUN DOopGE IN REGARD TO DECLINING KecEIPTS AND INCREASING 
FiimM RENTALS 


STATE OF OHIO, 

Hamilton County, 8s: 

Elstun Dodge, being duly sworn, deposes and says: 

This affidavit is made voluntarily for use at the above described hearings 

I am an independent motion picture exhibitor and I operate the Bistun 
Theatre in Cincinnati, Ohio, and the Dodge Theatre in New Richmond, Ohio 

Attached hereto are operating statements for the two theaters for September, 
O-tober, and November 1954, and for the same months in 1955. These state 
ments show a steady decline in boxoffice receipts and increase in film rentals for 
the periods covered. 

The statements for the 3 months in 1955 show that the Elstun’s gross is down 
$617.60 while the film rental is up $366.98; and that the Dodge’s gross is down 
$227.25 while the film rental is up $349.40. 

The statements also show a loss in both houses beginning with September 
1955. 

ELSTUN Dopar 


Subscribed and sworn to before me this 24th day of January 1956. 
Morris H. Russak, Notary Public 
My commission expires May 25, 1956. 
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SEPTEMBER 1954 


Income: Ticket... ....- ‘ 


Cost: 

NN SS, cacackweks k 
Film delivery. : 
Buying and booking serv- 

ice_. 

Expenses, controllable: 
Salaries. : 
Advertising - - a 
Light, heat, w ater__. 
Repairs and service - 
Telephone -.- 

Supplies 
Miscellaneous - - 

Fixed expenses: 

Payroll tax_ -.--.-- 
Insurance -- - ------ 
Depreciation - - - -- 
II SS 5 \ciitis seiniateeiee-aths hee 
a 


Total expenses-_-_---- 
Theater profit ___.......--.-- 
Theater loss - - - - 


OCTOBER 1954 
Income: Ticket_....-.-.---..-- 
Cost: 


Pim eet... ....- Labia 
Film delivery --------.-- 


meres and eects serv- 


eee controllable: 
0 es ee 
Advertising - -- -- 


Light, heat, water ....._| 
Re ani service__...--| 


Telephone.. ete 
RR. 5 Sid case adits bs 


Miscellaneous - --- ------- 


Fixed expenses: 


an oven nce lSegieipent 


eee 
Depreciation. - ----- -- 


telnet, il aman aetai 
Rene tap Beatie 


Total expenses.-----.-- 


Theater loss ----..-....---| 


NOVEMRER 1954 
Income: Ticket............--.- 


Cost: 


OE as wi asnsakios 


Film delivery. -_- -- 


Buying and booking serv- | 


ice. ee 
Expenses, controllable: 


EE 


Advertising ---_..-..-.-.-- : 
Light, heat, water ____-- 
Repairs and service. _- 
Telephone-__-__-_---- 
Supplies_. 
Miscellaneous 

Fixed Expenses: 
Payroll tax 
Insurance 
Depreciation 
Taxes 
Interest 


Total expenses___- 
Theater profit 


Dodge 


$1, 











Oeprating statement 


433. 68 
2. 00 


50. 00 


594. 92 
102. 00 
235. 09 
159. 98 


9. 87 | 


"17.27 


12. 00 | 


45. 00 
250. 00 
80. 00 


75. 00 | 


2, 206. 81 | 


336. 81 


2, 087.75 | 


74. 06 
42. 00 


657. 05 
104. 50 
155. 51 
66. 53 
7.18 
142. 31 
82. 89 


13.15 | 


45. 00 
250. 00 
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SEPTEMRER 1955 





Income: Ticket___. 





Cost: 
wan Get aio 
Film delivery 

Buying and booking serv- 


ice____ 

Expenses, controllable: 
Salaries__. . 
Advertising 
Light, heat, water 
Repairs and service 
Miscellaneous 

Fixed expenses: 
Payroll tax__. 
Insurance 
Depreciation 
Taxes 
Interest 


Total expenses_____- 
Theater loss___-__- 


OCTORER 1955 


| Benge: "TR. oct me enn 


| Cost: 


I 5 
Film delivery - ; 
Buying and» “booking | 
Service___- 
Expenses controllable: 
Salaries_.._..._- 
Advertising__ 
Light-heat-water 
Repairs and service-__-__- | 
OI scdeccneuccsce | 
I Lelia cnikinntieninee | 
Miscellaneous 


| Fixed expenses: 


UO. axis. Saecess 
Insurance —— 
Depreciation _ 

PE. 20.5: $0. aaa 
Interest _ - 


Total expenses___- 
Theater loss. -_- 








NOVEMRER 1955 


Income: Ticket_......__- 
Cost: 
Film rent__ 
Film delivery _ 
Buying and booking 
service 


| Expenses, controllable: os 


ee no cecscndeukot 

NN oo wn ods 

Licenses laa tec iteeernn ci tall inlai 

Light, heat and water. __ 

Repairs and service. 

Supplies__- 

Miscellaneous. ___- 
Fixed expenses: 

Payroll tax 

Insurance 

Depreciation 

Taxes 

Interest 


Total expenses 
Theatre loss 
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AFFIDAVIT OF WILLIAM DuNCAN 
STATE OF OHIO, 
County of Holmes, ss: 


William Duncan, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own and operate the Duncan Theatre in Killbuck, Ohio, containing 512 
seats. 

3. I am an experienced motion picture exhibitor, having been in the business 
10 years, and I operate my theater as efficiently and economically as circum- 
stances will permit. The decline in the net earnings of my theater is not due to 
any neglect or lack of effort on my part. 

4. Killbuck is a town with a population of 767. Holmes County has only 
one other theater in the county seat of Millersburg. The population of Holmes 
County is 18,760. The closing of the theater would be a serious loss to the 
community in many ways. 

5. Television like radio when it first came in is a serious competitor and 
undoubtedly is largely responsible for the decline in attendance at my theater. 
But as in the case of radio, I could have coped with this competition and greatly 
reduced my losses had I had a continuous flow of pictures acceptable to my 
patrons at film rentals I could afford to pay. 

6. The major film companies have so reduced the number of feature motion 
pictures released by them that I must play virtually every picture released 
that I can possibly afford, and in consequence my bargaining power in the matter 
of film rentals has been virtually destroyed. 

7. This despite film shortage has been further aggravated by the prere- 
leasing of the pictures which the film companies regard as their best attractions. 
This results in increasing the amount of time after the first exhibitions that 
my theaters must wait before those pictures are made available to them. The 
longer pictures are withheld from my theaters after their initial runs in the 
big cities, the less attractive they become to my customers. 

8S. Relief from the exorbitant film rentals demanded by the film companies for 
their pictures is the greatest need of the independent motion picture exhibitors, 
including myself. Other trade practices which have been prominent in ex 
hibitor complaints in the past pale into insignificance compared with the high 
cost of film. Unless such relief is provided by voluntary action of the dis 
tributors, then Government regulation of film rentals is the only alternative, 
if the independent theaters are to be preserved for the use and enjoyment of 
the American people. 

9. I have a daily operating overhead of $50. I recently played Strategie Air 
Command for three days. The picture grossed $147.75. If I paid no film rental 
at all, I would have lost $2.25 on this engagement, but I was forced to pay the 
film company half of this gross which was $73.88. If I had done $300, I couid 
have afforded to pay them 50 percent. I also recently played White Christmas 
and grossed $147.71 and paid the film company 40 percent. In 1954, my total 
gross was $13,458.15 and I paid film rental of $3,416.01. In 1955, I grossed 
$12,353.93 and paid $3,286.94. My film rental was 25.5 percent of gross in 1954 
and 26.7 percent in 1955, 

WILLIAM DUNCAN, 

Subscribed and sworn to before me this 31st day of January, 1956. 


[SEAL] HELEM Younes, Notary Public. 
My commission expires April 23, 1958. 


(10) 


AFFIDAVIT OF JOSEPH P. FINNERAN, PRESIDENT OF SYNDICATE THEATRES, INC., 
FRANKIN, JOHNSON Country, IND. 
STATE OF INDIANA, 
County of Johnson, 

Joseph P. Finneran, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with his complaints against motion- 
picture producers and distributors. 


75964—56 33 
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2. I am president of Syndicate Theatres, Inc.,.an Indiana corporation having 
its principal office at Franklan, Ind., and operating motion picture theaters 
as follows: 

Wabash, Ind.—Eagles, Crest and 13-24 Drive-In Theatres; Columbus, Ind.— 
Crump, Mode, Rio and Columbus Drive-In Theatres; Franklin, Ind.—Artcraft 
and Franklin Theatres; Elwood, Ind.—Elwood, Vogue and Elwood Drive-In 
Theaters ; Batesville, Ind.—Gibson Theatre ; Oakland City, Ind.—Storm Theatre. 

3. I have had experience in all phases of motion picture exhibition over a 
period of 23 years. I can attest that the theaters are operated as efficiently 
and economically as possible and that the adverse conditions as to the corpora- 
tion’s economic condition are not due to neglect or inefficiency in operation. 

4. It is my considered opinion that the decline in the corporation’s business 
is due to the artificial shortages created by distribution and production, which 
shortages require that we use all pictures produced in Hollywood without regard 
to quality or terms demanded. 

5. The motion-picture distributors in taking advantage of the market short- 
age have forced excessive prices both as to flat rental pictures and as to 
percentage pictures thereby confiscating the entire benefits we had hoped to 
obtain as a result of Congress’ action in either elimination or reduction in the 
excise tax on theater admissions. 

6. Herewith is the consolidated gross for the years 1953-55 and the consoli- 
dated film rental for those years: 


Consolidated gross and film rental for years 1953-55 


Gross Film rental | Percent 


$151, 891. 92 
167, 874. 78 
148, 185. 67 


It will be noted that although the gross is off in 1955 over 1953, $86,263.24, 


film rentals for the same period are down (1955 over 1953) only $3,706.25, in 
spite of every measure that the officers of the corporation could take to reduce 
film overhead. In the present short picture market one cannot bargain; the film 
buyer is at the complete mercy of the film companies. 

7. These theaters give a good cross sample of business in Indiana for they 
cover the northern and southern extremities of the State as well as east and 
west extremities. 

JOSEPH P. FINNERAN. 
Subscribed and sworn to before me this 26th day of January, 1956. 


Dora Wotrer, Notary Public. 
My commission expires January 22, 1957. 


(11) 


AFFIDAVIT OF Mrs. HALuIe FISHER 
STATE OF KENTUCKY, 
County of Grant, 8s: 


Hallie Fisher, being duly sworn according to law, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own, and operate the Corinth Theater, in Corinth, Kentucky, with a seating 
eapacity of 312. 

3. I have been a motion-picture exhibitor since July 1948. I have operated my 
theater daily since then, with a never-tiring, conscientious effort. Striving to 
operate economically, yet as efficiently as was within the limits of my power and 
ability. I have spared no expense on installations that will afford my customers 
the finest in motion picture entertainment. The lack of patronage, and the 
decline of net earnings of my theater has not been due to any neglect on my part, 
nor lack of effort, or modern equipment. 

4. Corinth is a very small town with a population of 300. With the exception 
of one other theater, my theater is the only one operating within a 25-mile radius. 
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It stands to bring many people into our town to do their buying, and bidding, 
thus swelling the income of other business places in Corinth. 

The closing of the Corinth Theater would be a grave loss to the community. 
It would not only take away business from our town, but it would also take 
away from the town, and surrounding community, something very fine and bene- 
ficial. The motion picture of today is not only educational, but is also the finest 
form of recreation and entertainment a small town could hope for. To close 
my theater would take away from every growing child the opportunity to gain 
vast knowledge of the universe through his or her travel by way of the wide 
screen. To close my theater would take away amusement that is the most 
restful mentally, physically, and spiritually of all entertainment. 

5. Television came in as a serious competitor to the motion-picture industry, 
and may be largely responsible for the decline in attendance at my theater. 
However, I feel that I could have coped with this competitive situation had I 
been allowed a continuous flow of current pictures for my patrons. Since I 
could not afford the price being demanded for the newer releases, I often found 
my theater playing many of the same pictures that were being shown on televi- 
sion. To bring patrons from a free fireside evening of entertainment out to pay 
for the very same entertainment was impossible. The beautifully maneuvered 
film shortage brought about this factual, yet natural reaction of the moviegoer. 
The film companies have left the small-town exhibitor nothing with which to 
fight this competition. The waiting time to obtain some of the best attraction 
was much too long. By the time I could afford to buy them, interest and enthu- 
siasm had died, and many had long ago treked to the larger towns to see them. 
Consequently I showed them at a loss. To the film companies I was much too 
small to share any of the cream, I had to wait, and be satisfied with the sediment 
of the skimmed milk, and try to survive on such deals as in October 1955 I was 
allowed to show A Man Called Peter by taking the long-forgotten Three Coins 
in the Fountain. In November 1955 I was able to show Pete Kellys Blues by also 
taking A Star is Born. 

6. In July, August, and September of 1955 another trick of the trade was sub- 
mitted. At $12.50 to $50 I could show the following, The Robe, Beneath the 
12 Mile Reef, INo Business Like Show Business, Broken Lance, Garden of Evil, 
and Untamed. Running time on The Robe was 3 days, and I grossed $67.61, 
nothing off. I was later billed for $2.50 due on this picture. On Untamed, I 
ran the same number of days, and grossed $99.14, nothing off, and was later 
billed for $5 due on this one. The other four did not pay for themselves, and 
rode through. Government regulation of film rentals seems to be the only alterna- 
tive to preserve the independent small-town theaters, otherwise they will fad 
into oblivion, and will become bedtime stories of the good old days for our 
grandchildren. 

7. Attached to this affidavit, and made a part of it, is a summary of gross 
receipts, and film rental for the years of 1949 through 1955. 

8. This summary shows that gross receipts for 1955 were $6,147.80 less than 
receipts of 1949. The apparent film reduction for 1953-54 was brought about by 
eliminating all short subjects and many added attractions. The apparent film 
reduction. for 1955 was brought about by changing our policy from 4 changes 
weekly to 3 changes; this policy saving us $522. With admission taxes, fixed 
overhead, and operating expenses, and film rental remaining at a high peak, my 
theater has operated at a loss since 1951. 

Mrs. Hallie Fisher, 
HALLE FISHER. 


Subscribed and sworn to before me this 138th day of March 1956. 
[SEAL] ©. L. Vincent, Notary Public. 


Summary, Corinth Theater, Corinth, Ky. 


| (nothing off) | Film rental Year 


Gross receipts 


| Gross receipts 
(nothing off) | 


Film rental 


/ 
} 


' Short subjects, and added attractions eliminated. 
23 to 4 changes weekly. 
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AFFIDAVIT oF Davin C. FORBES 
STATE OF MISSOURI, 
County of Pulaski, ss: 


Davi C. Fores, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with above-mentioned hearing. 

2. 1 own and operate the Ozark Drive-In Theater, in Crocker, Mo., which 
has a capacity of about one hundred cars. 

3. 1 am an experienced motion-picture exhibitor, having entered the exhibition 
field in 1948, and prior to that time, was a motion-picture projectionist, and asso- 
ciated with theater work. I operate my drive-in theater as efficiently and eco- 
nomically as possible. 

4. Television has been a serious competitor, and no doubt is largely responsible 
for the poor business we have been doing, but I am positive that I could make a 
decided success in my drive-in theater if I could have a continuous flow of pic- 
tures at a price that I could afford to pay. 

5. The major film companies have so reduced the number of features released 
by them, that I must play every picture that 1 can afford, and my bargaining 
power has thus been destroyed. Some of the major film companies have used 
such unfair tactics, that I desire to place before the committee the complete 
story, so you will be able to clearly see what the small town independent motion 
picture exhibitor, such as myself, is faced with. 

6. Two years ago I built a drive-in theater at Crocker, Mo. At that time 
there was an indoor theater located in the town called the Crocker Theater, 
which is operated by Miss Mildred Rauth of Rolla, Mo. Miss Rauth greatly 
resented my building the drive-in theater, and to the best of my knowledge 
has exerted every effort to prevent me from buying pictures for my drive-in. In 
this great country of free enterprise, I feel that I am entitled to operate a drive-in 
theater if I conduct my business on a fair and honest plane. I fully realize 
that Miss Rauth has been an established account of the major companies for 
many years, and also admit that perhaps, with her investment in her indoor 
theater and her years of business, she may be entitled to a clearance in pictures 
over me, however this is not my complaint. Her theater has now been closed 
since December 3, 1955. She has not installed equipment for showing Cinema- 
scope pictures, and has not made any improvements in her theater for a long 
time. 

In spite of Miss Rauth’s theater being closed, the major film companies men- 
tioned in this affidavit refuse to sell me their product at terms I can afford to pay, 
and are holding back pictures from me that she was to show, even though her 
theater is not now operating. 

1 have just signed a contract for pictures from Warner Bros. local exchange 
as follows: “McConnell Story”, “Blood Alley’, “Rebel Without Courage”, “I 
Died a Thousand Times”, “Court Martial of Billy Mitchell’, “East of Eden’, 
“Strange Lady in Town”, “The Sea Chase”, “Mr. Roberts”, “Pete Kelly Blues” 
and other pictures of this type, a total of 17 feature pictures, and of the 17 pic- 
tures, 15 are at 40 percent of my gross, and the other two at 50 percent of my 
gross. In addition, a guaranty is demanded ranging from $17.50 to $20.00 per 
feature. I full realize that | cannot pay 40 and 50 percent of my gross, and make 
a profit. In fact, I cannot break even, but I must have pictures, and hope that 
relief will be in sight. I also know that many theaters grossing much more than 
mine are buying most of these same pictures at flat rental terms. 

Universal Pictures has refused to sell The Second Greatest Sex and To 
Hell and Back. This was last fall. Universal has sold The Second Greatest 
Sex to Miss Rauth, and she is not even equipped with Cinemascope to show 
the picture, and her theater is closed. 

I was informed by Mr. Pierce, of the United Artists Corp. (he has since left 
that company, and is now with Buena Vista) that Miss Rauth refused to buy 
pictures from him if he sold my drive-in theater, for her theater at Cabool, Mo. 
Her theater at Cabool is a hundred miles or more from Crocker, and I fail to 


see why I should be denied pictures because a theater 100 miles away enters into 
the deal. 


Relief from exhorbitant film rentals is the greatest need of the independent 
exhibitor. My drive-in theater is small, and my grosses are correspondingly 
small, but I have a legitimate business, and am entitled to make a living. My 
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drive-in theater is equipped with speakers for each car. and for Cinemascope 
My gross on a Sunday and Monday change will average about $60. The best 
gross I ever had on Sunday-Monday was Greatest Show on Earth, and I took in 
$80 at the box office. I had to pay 50 percent of this gross to the film distributor. 
With an average gross of $60 Sunday and Monday. I will have to nay $30 for 
my feature, which allows me only $30 to meet other expenses, such as short 
subjects, light and power, and kindred expenses, and to furnish me with a 
living. 

A fair film rental for me would be on a flat basis of $17.50 for the special 
productions, and ranging down to $12.50. This business was built on the theory 
of the ability to pay, and I cannot pay 40 percent and 50 percent and earn a 
living for myself and family. 

It is disheartening to have to lose all the money I have put into this invest- 
ment. I am told by some of the film salesmen that my account is not desirable, 
but I must first craw! before I am able to walk, and I am investing continually, 
trying to make my theater a real asset to Crocker. 

I trust that this affidavit will show to you some extent as the distributors 
are trying to gouge the small independent exhibitor. 


Davip C. Forses. 


Subscribed and sworn before me this 28th day of February 1956. 
[ SEAL | Roy W. McGues, 
Notary Public, 


My commission expires August 15, 1958. 


(13) 
AFFIDAVIT OF NORMAN C. GLASSMAN 


STATE OF MASSACHUSETTS 
County of Middlesex, ss: 


Norman C. Glassman, being duly sworn, deposes and says: 

This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above mentioned hearing. 

I own and operate the Rialto Theatre, Lowell, Mass., second run, 1,100 seats, 
a downtown theater, air conditioned and modern in every respect, with 3 changes 
a week. 

I am no stranger to the motion-picture business, having been an exhibitor for 
29 years. I have always operated my theater efficiently, economically, and suc- 
cessfully ever the years. The present decline in the net earnings of my theater 
is not cue to neglect or lack of effort on my part. On the contrary, many thou- 
sands of dollars have been expended to condition my theater with the times. 

In 1932 I took a long-term lease on the Rialto Theatre at what was considered 
a low depression level rental. In 1988, I purchased the real estate comprising 
the theater and a number of stores and offices. As a real-estate investment 
today, I find stores in my immediate vicinity only as large as my theater lobby 
(approximately 750 feet) return as much rental as I am now charging to the 
Fialto Theatre, which occupies 10,000 feet of floor space. As the owner of the 
real estate I have now reduced the rent of the theater $3,000 from the depres- 
sion low of 1932. while adioining property and rentals have skyrocketed. 

Lately my 21-day availability has meant very little. I am now only able to 
buy salvage deals from film companies, but still I have to pay at least and often 
more than I have ever paid for top features. In other words because of high film 
costs, I am denied the opportunity of giving to my patrons pictures when they 
are reasonably new. For instance, note the following releases and my playoff: 

Caine Mutiny—released September 1954; played January 1955. 
Seven Brides and Brothers—released June 1954: played March 1955. 
Seven Year Itch—released June 1955; played October 1955. 

Mister Roberts—releasel August 1955; played November 1955. 

Lady and the Tramp—released July 1955; played December 29, 1955. 
Not as a Stranger—released July 1955; played January 1956. 

And that is the general pattern. These pictures and many more were pegged 
at 50 percent and because my second-run theater cannot afford to pay 50 pereent 
I was denied the opportunity of showing my patrons these pictures in my theater 
until they were very old, and had lost much of their value. 
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The purpose of this affidavit is to show a pattern of declining grosses against 
a pattern of sustained or increased film costs. I have cut every other expense 
item except film rental, and the anticlimax is the impossibility to cut this major 
eost. I find it impossible to reason with film company salesmen or branch 
managers to lower my film terms to compensate for my drop in gross. 

The road to extinction is being traveled by thousands of subrun theaters who 
are fighting a declining attendance, with film companies adamant in their de- 
mands for unconscionable film rentals. 

My Rialto is not one of the very small situations you hear so much about. 
I have a large downtown theater grossing in the neighborhood of $100,000 a year; 
yet the gross is surely and consistantly dropping to the point where soon I must 
convert my theater building to some other type of business enterprise to protect 
my investment in brick and mortar. 

I attach to this affidavit figures for 1953-55, to prove my contention. For the 
last 6 months of 1955, I have operated at a loss. 

1953 : 
Admission prices 


1954: Children, 12-2; adults, 21-4 and 33-7: 
I ee ok 432, 633 
Children 106, 856 


re $ 
Film rental 


1954: After Apr. 1, after elimination of United States tax, children 
15 cents; adults 24 and 40 cents: 
Paid admissions 
Children 


Film rental 


1955: Children 15 cents; adults 25 and 40 cents: 
Paid admissions 


NorRMAN C. GLASSMAN. 
Subscribed and sworn to before me this 26th day of January 1956. 


ALLEN GERSON, Notary Public. 
My commission expires March 24, 1962. 


(14) 


AFFIDAVIT OF SIGMUND J. GOLDBERG 
STATE OF WISCONSIN, 
County of Marathon, ss: 


Sigmund J. Goldberg, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own and operate the Hollywood Theatre, Wausau, Wis., containing 640 
seats, and the Highway 29 Drive-In Theatre, Wassau, Wis., which holds 600 cars. 

3. I am an experienced motion-picture exhibitor, having been in the business 
20 years, and I operate my theaters as efficiently and economically as circum- 
stances will permit. I feel that the decline in net earnings in my theaters is not 
due to any neglect on my part. 

4. Wausau is a town of 32,000 population, and the Hollywood Theatre is the 
only subsequent-run theater in the area; also, it is the only low-priced theater. 
I feel that the closing of this theater would be a serious loss to the average 
workingman in the community. 
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5. Television is a serious competitor and is responsible for a great decline in 
attendance in my theaters, but I feel I could have coped with this competition 
bad I had a continuous flow of pictures in the same manner as I did before. 

6. The major film companies have not only reduced the number of feature 
pictures, but they have also through a self-created print shortage lengthened my 
clearance. By this I mean they have made it impossible for me to play pictures 
28 and 30 days after the first run, as I used to do. They have pushed me back 
as much as 90 and 120 days without substantially reducing my film rental, and 
have thereby given me the pictures after the prospective patrons have lost 
interest in them. 

7. This condition has been further aggravated by the prereleasing of pictures, 
which the film companies sometimes do with their big attractions. These pic- 
tures are not even offered to me in my subsequent-run theater for many months. 
This was the case with such pictures as Quo Vadis, The Robe, A Star Is Born, 
and many others. On these prereleases the big city first runs get full advantage 
of the national advertising ; and by the time I am able to get it in my subsequent- 
run theater, it has very little value. 

8. Relief from these exorbitant film rentals that the film companies are charg- 
ing and relief from them changing our clearance by creating a false print short- 
age are two of the greatest needs of the small independent exhibitor today. 
Unless we can get relief from them by voluntary action, I feel that Government 
will have to step in with some kind of regulation. 

9. In the past fiscal year, which ended in my theaters January 31, 1956, I show 
a loss in the Hollywood Theatre of $2,114.58 and the Highway 29 Drive-In 
Theatre of $916.28. 

SiemUunp J. GOLDBERG. 


Subscribed and sworn to before me this 9th day of March 1956. 


A. P. HAMMERLE, 
Notary Public. 
My commission expires November 30, 1956. 


(15) 


AFFIDAVIT OF MuRRAY GREENE 


STATE OF NEW JERSEY, 
County of Essex, 8s: 


Murray Greene being duly sworn, deposes and says: 

1. That this affidavit is made voluntarily. 

2. I manage and operate the Mayfair Theatre, 1011 South Orange Avenue, 
Newark, N. J., with a seating capacity of 997. 

3. I have managed theaters for the past 20 years. 

4. In answer to a desperate appeal made by the exhibitors of the country to 
the Congress of the United States, the latter reduced the tax from 20 percent 
to 10 percent on the admissions charged by this theater for adults and eliminated 
the tax on children’s admissions. 

5. This help obviously was not given to further increase the swollen profits 
of the film companies, but to help cover the loss of the theater owner. 

6. However, what did happen was that the film companies took 47.6 percent 
of this money away from the Mayfair Theatre in the following manner: 


Gross, April 1, 1953, to March 30, 1954 $95 . 698 
Film rental, April 1, 1953, to March 30, 1954 ; , 698. 41 
Gross, March 31, 1954, to March 29, 1955 . 08 
Film rental, March 31, 1954, to March 29, 1955___ j 276. 00 
Amount saved because of tax removal__.___________--__-___ . 8, . 84 
Increase in gross 1955 against 1954 936. 34 
Increase in film rental 1955 against 1954 578. 00 


Sincerely yours, 
MURRAY GREENE. 
Subscribed and sworn to before me this 30th day of January 1956. 


PETER HoLiaNp, Notary Public. 
My commission expires November 16, 1960. 
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(16) 
AFFIDAVIT OF LEE HENDERSHOTT 





STATE or OHIO, 
County of Ashtabula, ss: 


Lee Hendershott, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own and operate the Temple Theatre in Orwell, Ohio, containing 280 seats. 

3. I am an experienced motion-picture exhibitor, having been in the business 
22 years, and I operate my theater as efficiently and economically as circum- 
stances will permit. The decline in the net earnings of my theater is not due to 
any neglect or lack of effort on my part. 

4. Orwell is a town with a population of 759. The closing of the theater would 
be a serious loss to the community in many ways. 

5. Television like radio when it first came in is a serious competitor and un- 
doubtedly is largely responsible for the decline in attendance at my theater. 
But as in the case of radio, I could have coped with this competition and greatly 
reduced my losses had I had a continuous flow of pictures acceptable to my 
patrons at film rentals I could afford to pay. 

6. The major film companies have so reduced the number of feature motion- 
pictures released by them that I must play virtually every picture released that 
I can possibly afford, and in consequence my bargaining power in the matter of 
film rentals has been virtually destroyed. 

7. This desperate film shortage has been further aggravated by the prereleas- 
ing of the pictures which the film companies regard as their best attractions. 
This results in increasing the amount of time after the first exhibitions that 
my theaters must wait before those pictures are made available to them. The 
longer pictures are withheld from my theaters after their initial rums in the 
big cities the less attractive they become to my customers. 

8. Relief from the exorbitant film rentals demanded by the film companies 
for their pictures is the greatest need of the independent motion-picture ex- 
hibitors, including myself. Other trade practices which have been prominent 
in exhibitor complaints in the past pale into insignificance compared with the 
high cost of film. Unless such relief is provided by voluntary action of the 
distributors, then Government regulation of film rentals is the only alternative, 
if the independent theaters are to be preserved for the use and enjoyment of the 
American people. 

9. In 1954, I grossed $16,989.30 and my film rental was $6,470.95. 

My loss for 1954 was a little over $1,000. 

LEE HENDERSHORR. 

Subscribed and sworn to before me this 3lst day of January 1956. 


[SEAL] Carvin L. HENDERSHOTT, Notary Fublic. 
My commission expires October 6, 1956. 




















(17) 
HAWTHORNE THEATRE, 
Hawthorne, N.J., January 25, 1956. 
Mr. ABRAM F.. MYERS, 
Allied States Association of Motion Picture Exhibitors, ka 
Washington, D. C. 
Dear Mr. Myers: I would like to bring the following figures to your attention: 
From April 1, 1954, to April 1, 1955, my gross box-office receipts increased 
$13,374 (cents omitted) from the previous 12-month period, from $70,756 to 
$84,130. This was mainly due to the tax relief experienced after April 1, 1954. 
However, in that period my film rentals increased $4,773, from $20,750 to 
25,523. In other words, the film companies took 36 percent of the increase in 
gross. This compares with a normal film rental (1953-54) of 29.3 percent. 
Sincerely yours, 
HowarpD HERMAN, Partner. 
AFFIDAVIT 


I do hereby swear that the figures quoted in this letter are true and correct. 
Howarkp HERMAN. 


Signed and sworn to before me at Hawthorne, N. J., this 27th day of January 
1956. Roy G. MacKnicuHt, Notary Public. 
My commission expires July 26, 1959. 


ing Bok | acl 


MS 
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(18) 
AFFIDAVIT OF Davip HopGpon 


STATE OF MASSACHUSETTS, 
County of Middleser. 


David Hodgdon, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the mentioned hearing. 

2. The Princess Amusement Co., of which I am treasurer and chief executive 
officer owns and operates the Wakefield Theater, Wakefield, Mass., containing 
900 seats and the Middleboro Theater, Middleboro, Mass., containing 808 seats. 

3. 1 am experienced in motion picture exhibition having operated these thea- 
ters for over 6 years and my father before me having operated them for nearly 
40 years. They are run as efficiently and economically as circumstances permit 
and the decline in earning power is not due to any neglect on my part. 

4. Wakefield is a town of 22,000 people, and the Wakefield Theater is the only 
theater here. It is in the very center of the best retail district adjacent to 
available parking. The closing of this theater would be a serious blow to retail 
trade by eliminating a proved traffic builder and would seriously threaten the 
surrounding assessable valuations. 

Middleboro is a town of 12,000 people and the Middleboro Theater is the only 
theater in town. It is adjacent to the large municipal parking lot and on the 
main stem of pedestrian traffic to and from the town hall and Main Street. The 
closing of this theater would virtually eliminate traffic coming into Middleboro 
center on evenings and weekends. 

5. Television is undoubtedly a serious competitor, principally at its inception. 
I feel, however, that my business in both the above-mentioned situations would 
not be in such grave danger provided the films of interest were not in many 
cases witheld from me because of artificial film shortages, and outrageous rental 
policies. 

6. In the carefully controlled current seller’s market, the film distributing 
agencies have reduced the number of features available and all but eliminated 
my bargaining power. Films have been withheld from me for as long as 8 or 10 
weeks beyond my established clearance dates due to distributor controlled print 
shortages, prerelease policies and exorbitant selling policies. 

7. Many top film attractions have been withheld from me due to high rental 
terms until with the passage of time the particular attraction is no longer so 
desirable to my customers and my theater patronage suffers in general due to 
public dissatisfaction in not being able to see films promptly. On the other hand, 
I cannot bankrupt myself by constantly paying 40 percent, 50 percent and more 
(levied without regard to my overhead) like prior runs in first-run city theaters 
grossing from 10 to 50 times my take. Pictures recently in this category have 
been: Battle Cry, Star Is Born, Mister Roberts, To Hell and Back. 

8. Somehow relief must be given my theaters from exorbitant and _ short- 
sighted film-rental policies of the film distributing agencies if I am to survive. 
Following are figures for both the Wakefield and Middleboro Theaters showing 
how film rentals have increased particularly in percentage relation to gross 
income from 1954 to 1955 and also the large increase in losses from 1 year to 
the other. 





Wakefield Middleboro 


i 
1955: 
a at aa : SAN, 228 $41. 340 
Film cost_- “ee cians al $21, 084 | $15, 023 
Percent (film) of gross- ‘ ; 34.9 36.3 
Re Stes oh benched decease tka kab tabknied neduie can, ; $8, 535 $7. 917 
1954: 
asta tn 
a eS ee 
ree Ce) G0 GION. oo. nik cde ns ccdsiss.. 
M2. dcenaenes 


beh coals Rice : aecionat _— $51, 822 $43, 165 
$15, 304 $14, 793 

29. 6 34.3 
hachbibas PEt gigi ene one . capes $641 $2, 747 





Davin Hopepon. 
cape and sworn to before me this 4th day of February 1956, at Wakefield, 
ass. 
[SEAL] M. GARDNER CLEMONS, 


Notary Public. 
My commission expires February 10, 1962. 




















512 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


(19) 


5 AFFIDAVIT OF WILLIAM J. HOLIsKy 
STATE OF MINNESOTA, i 
County of Hennepin, 88.: Z 
William Holisky, first being duly sworn on oath deposes and states as follows: 
1. That he is the owner of the Harbor Theater of Two Harbors, Minn., that 
the Harbor Theater of Two Harbors, Minn., has 500 seats and Two Harbors 
has a population of approximately 4,425. 
2. That the Harbor Theater does little or no business during the winter 
months because of its location and is a distressed theater as a result of ever 
lower grosses and ever increasing demands by the film companies as far as rental 
terms are concerned and various other unfair trade practices used by the film 
companies. 
3. That last summer he successfully negotiated a contract with the Warner 
Bros. salesman for Mr. Roberts on a flat-rental basis. However, this contract 
was rejected and he was blackjacked into signing a 50-percent deal in order 
to protect the play date, since the rejection of the contract was held off until 7 
he had advertised the picture. The gross income on the picture was $208.65. 4 
Your affiant asked for an adjustment, but was refused, and the next deal was 
rejected until he paid up on the extortionate rental terms into which he was 
forced by Warner Bros. Attached hereto, marked “Exhibit A,” and by this 
reference made a part hereof, is a true and correct copy of a letter from Warner 
Bros. which substantiates what is set forth immediately above. 
4. That to your affiant this is only one example of the abuse of economic power 
by the film companies who are increasingly taking the attitude “‘the exhibitor and 
the smalltown movie patrons be damned.” His personal experience includes 
hundreds upon hundreds of examples as bad as and worse than that shown above 
and in exhibit A. 









































WILLIAM J. HOLIsKY. 
STATE OF MINNESOTA, 


County of Hennepin, ss: 
William Holisky, being duly sworn, on oath deposes and says that he has 
read the foregoing affidavit and knows the contents thereof, and that the same is 
true of his own knowledge, except as to those matters stated therein on informa- 
tion and belief, and that as to such matters he believes it to be true. 
WiLtiam J. Ho.Lisxy. 
Subscribed and sworn to before me this 25th day of January 1956. 
[SEAL] Henry S. Dwan, 
Notary Public. 
My commission expires August 25, 1960. 


ExnHisit A 





WARNER Bros. PICTURES DISTRIBUTING CorP., 
Minneapolis 3, Minn., December 8, 1955. 
Mr. WILLIAM HOLIsky, 
Harbor Theatre, Two Harbors, Minn. 


Dear BIL: This to advise you that we cannot accept the application for con- 
tracts taken by our sales representative D. J. Urquhart on December 1, covering 
Blood Alley, Illegal, and Target Zero. 

We wish to advise that you have an outstanding of $104.33 for film rental on 
Mister Roberts, which you used on September 25-27, and until this film rental 
is paid, we cannot sell you any more film. 

Yours very truly, 
WARNER Bros. PictuReEsS DISTRIBUTING CORP., 
M. B. Apcock, Branch Manager. 


(20) 


AFFIDAVIT OF WILLIAM HOoLisky 
STATE OF MINNESOTA, 
County of Hennepin, 8s: 


William Holisky, first being duly sworn, on oath deposes and states as follows: 
1. That he is the owner of the Harbor Theatre of Two Harbors, Minn.; that 
the Harbor Theatre of Two Harbors, Minn., has 650 seats and Two Harbors has 
a population of approximately 4,425. 
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2.-That the Harbor Theatre does little or no business during the winter 
months because of its location and is a distressed theater as a result of ever 
lower grosses and ever-increasing demands by the film companies as far as 
rental terms are concerned and various other unfair trade practices used by the 
film companies. 

3. That the forcing of pictures is continuing unabated, and salesmen and 
branch managers laugh at me when I call their attention to the fact that forcing 
is illegal. As an example of this contempt of the law of the land, Warner Bros. 
recently forced me to pay for three pictures that I deemed it unwise to play in 
my town. They softened the blow by letting me have these pictures at half 
rental, which was $82.50. I considered this nothing less than paying tribute in 
violation of the law. The pictures I was forced to pay for that I did not want 
to play were Silver Chalice, A Star Is Born, and Land of the Pharoahs. 


WitiiaM HOo.isky. 


STATE OF MINNESOTA, 
County of Hennepin, ss: 

William Holisky, being duly sworn, on oath deposes and says that he has 
read the foregoing affidavit and knows the contents thereof, and that the same 
is true of his own knowledge, except as to those matters stated therein on in- 
formation and belief, and that as to such matters, he believes it to be true. 


Witiiam HOLIskKY. 


Subscribed and sworn to before me this 30th day of January 1956. 


Henry 8S. Dwan, 
Notary Public, Lake County, Minn. 


My commission expires August 23, 1960. 


(21) 


AFFIDAVIT OF W. E. HoORsEFIELD 
STATE OF KENTUCKY, 
County of Union, ss: 

W. E. Horsefield, being duly sworn, deposes and says: 

1. I have been a small town motion-picture exhibitor for 30 years and for the 
past 23 years have operated the Morgan Theatre in Morganfield, Ky. (which is 
my mailing address), the Kentucky Theatre in Marion, Ky., and the Victory 
Theatre in Sturgis, Ky. When I took over these situations they were all store 
shows, heated by pot-bellied stoves and outfitted with so-called bootleg (i. e., 
substandard) sound equipment. Since then they have all been rebuilt into mod- 
ern small-town theaters with air-conditioning, wide screens and the best obtaina- 
ble sound equipment, which has been replaced at least once in each situation. 

2. At one time through assiduous efforts on my part, and by reason of having 
established a reputation for meeting my contractual obligations and for fair deal- 
ing, I enjoyed a positive print availability of 28 days after the national release 
of a picture and my operational and contractual setup was such that I was able 
to book the pictures within that period and with very little difficulty in consum- 
mating the contracts. 

3. Now the advent of A television reception in two of my situations has affected 
my business greatly, and I am confronted with the further impossible condition 
that I cannot contract for the better class of pictures, which are essential to 
the successful operation of my theaters, on terms which will enable me to make 
a profit. Neither am I given a print availability that will enable me to present 
pictures in my theaters while they are fresh and the public still retains an inter 
est in them. I am striving to compete with the challenging television but the 
film companies are not furnishing me the weapons with which to fight back. 

4. Coming to specific cases Loew's, (M-G-M) required 50 percent of the gross 
receipts for such pictures as Deep In My Heart and the fourth rerun of Gone 
With the Wind (the latter with double week-end playing time) in situations gross- 
ing only $500 to $600 a week, where such terms involved a substantial loss to 
the exhibitor. Blackboard Jungle at 50 percent of the gross on preferred playing 
time gave a 6 percent of the gross profit in one situation at the peak of its 
season (while Camp Breckinridge temporarily housed a National Guard unit), 
while the other towns suffered a loss with no adjustment offered. On such 
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pictures as Green Fire, Many Rivers to Cross, and Jupiter’s Darling they insisted 
on a guarantee (called in the parlance of the business a floor) which transcended 
the grossing possibilities of my theaters. 

5. Twentieth-Century-Fox demanded 50 percent on There’s No Business Like 
Show Business, and while this feature ran in Evansville in early January, they 
asked me in late February to bid for the picture against a drive-in theater which 
regularly does not open until April. The drive-in was awarded the picture 
and played it in May. This comnany at the same time asked me to bid against 
the drive-in for its January and February releases, which pictures were awarded 
to and played by the drive-in in June and July. In fairness I must say that 
this company has supplied some pictures since the drive-in closed for the winter 
on my regular scale, which pricewise is about as good as I could expect. 

6. Columbia demanded 50 percent and extended playing time on Long Gray 
Line which played this territory’s key center of Evansville in March and which 
was not available to us until late July. They also required 50 percent and ex- 
tended playing time on Caine Mutiny which played Evansville in September 
but was not available to me until the following February. They also required 
40 percent and extended time on Man From Laramie which we played nearly 
2 months after Evansville. Columbia now demands 50 percent of the gross for 
Picnic, with double weekend playing time. 

7. United Artists demanded 50 percent for Not as a Stranger and are still de- 
manding those terms, although the picture played Evansville in July. They 
required 50 percent and extended playing time on Vera Cruz months after the 
Evansville run. 

8. Buena Vista (Disney) required 50 percent and preferred playing time 
(Thursday, Friday, and Saturday) for 20,000 Leagues Under the Sea for run in 
May, although the picture was played in Evansville in January. 

9. On some of the above pictures the film companies made adjustments after 
they were played, but such adjustments were merely in mitigation of the losses 
sustained. Grosses on pictures booked long after public interest had waned 
were too low to be offset by comparatively minor adjustments. 

10. Warner Bros. has taken the most uncompromising stand of any of the 
film companies. During the season that the drive-in is open, this company re- 
quires bidding. But near the close of the drive-in season, when selling on negoti- 
ation, Warner Bros. asked 50 percent on Mr. Roberts with extended playing time 
and print availability 4 months after the key run in Evansville. Prior to that 
they required 50 percent and extended plaving time on A Star Is Born, which pic- 
ture ran in Evansville in October 1953. and in my houses in May 1954, and I suf- 
fered a severe loss. Since the close of the drive-in I have been unable to secure 
from Warner Bros. any deal I could live with. In the town of Marion, popula- 
tion 2,260, the new western sales manager has even withdrawn the double rever- 
sion setup (40 percent, 35 percent, 30 percent) we had on Warner Bros. pictures, 
other than their superspecials, and we have had no contract with them since 
June 1955. 

11. With drive-in opposition in Morganfield and Marion, Universal has failed 
to call on me, even at my request, and even though these drive-ins are closed, 
from 4 to 5 months of the year, and still further. even though one of my situa- 
tions outgrosses the drive-in when it is open. Only by eliminating the above two 
situations were we able recently to secure their product at Sturgis (with no 
drive-in opposition) and then there seemed to be a secret clearance in oneration. 

12. Allied Artists, the smallest of the national distributors, has helped con- 
siderably in filling play dates left open by the failure of the major companies to 
release a regular flow of pictures. Taking advantage of the product shortage, 
this company has demanded preferred time and sliding scale (i. e., percent 
depending on box-office receipts) on pictures most of which do not rate such 
terms on the basis of star value, production cost or audience appeal. 

13. Paramount, in my situation, at least, has given me consideration to the 
extent of allowing adjustments on high film rental contracts that yielded me 
a nominal profit. 

14. In Morganfield and Sturgis where A television is in effect I have lost 
money during the past 2 years, although I have reduced my operating costs 
severely. In Marion, which has not yet been nenetrated by TV. my gross is 
off 25 percent from 5 years ago. This shows the depressing effect of factors 
ether than TV, such as increased film rentals and delayed availabilities. 

15. These situations have delivered to the film distributors substantial rentals 
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for many years. The writer’s record for honesty, fairness and courteous treat 
ment to all is one of the best in the exchange territory. Yet now when we 
need the consideration and cooperation of the suppliers of motion pictures, 
the sales or district managers of these companies have set up policies which 
make our continued business existence difficult, if not impossible. At the same 
time the movie-going public is denied the privilege of seeing pictures while the 
national publicity and word-of-mouth advertising make them of interest. 

16. I make this affidavit voluntarily for the information of the Senate Select 
Committee on Small Business in hopes that it will aid the committee to realize 
and understand the plight of the smalltown theater owners and that it will 
persuade the committee to do everything in its power to relieve the small 
independent exhibitors. 

W. E. Horserrerp. 


Subscribed and sworn to before me this 27th day of February 1956. 
FRANCES MARKHAM. 





My commission expires March 4, 1959. 





AFFIDAVIT OF W. G. HORSTMAN 
STATE Or IowA, 
County of Sac, 8s: 

W. G. Horstman, being duly sworn, deposes and says: 

1. That this affidavit is made voluntarily for the information of Senate Select 
Committee on Small Business in connection with the above-mentioned hearings. 

2. I own and operate the Princess Theater in Odebolt, Lowa, containing 280 
seats. 

3. I have had 12 years of experience as a motion-picture exhibitor, and try te 
operate my theater as efficiently and economically as possible. 

4. Odebolt is a town of 1,400 population and has supported a movie theater on 
a reasonably profitable basis for more than 30 years. Closing of the theater 
would be a serious loss to the community. 

5. Since April 1, 1954, when the admission tax bill went into effect, film rentals 
have been relatively increased. Probably not in dollars on the average picture. 
But with lower grosses during the time since then they have automatically become 
higher percentagewise. And on the so-called top grossing that have been released 
since thut date the rentals have been substantially increased by unreasonable 
percentage demands. And on top of this this class of pictures has been held back 
from the small exhibitors for as much as 90 days or more large city first-runa 
At which time the picture has lost much of its grossing potential. 

6. So, briefiy, it adds up to this, particularly for the smaller exhibitors, like 
myself. With grosses down where they are it is impossible to make a profit om 
the average picture, due largely to the fact that we have been unable to get the 
film rentals reduced to the distress situation that exists in nearly all movie 
theaters, particularly the smaller ones. And with the percentage demands on 
the top grossing pictures it is impossible to make a profit on them. 

7. As a result I have operated my little theater for the past 3 years without 
a profit, hoping that somehow or other conditions might improve. I firmly 
believe that a reasonable ceiling on film rentals should not only give exhibitors 
the relief they need so badly, but would be a strong incentive to the producers 
to improve the quality of their product. We all know there is much room is 
that field for improvement. 










W. G. Horstman. 

Subscribed and sworn to before me this 26th day of January 1956. 
WaALtTer Durry, 

Notary Public 





My commission expires July 4, 1957. 
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(23) 


AFFIDAVIT OF BEN HURNER 


STATE OF MINNESOTA, 
County of Renville, ss: 


Ben Hurner, fist being duty sworn on oath deposes and states as follows: 

1. That I am the owner and operator of the Roxy Theatre in Bird Island, 
Minn. The Roxy Theatre has 200 seats, and Bird Island has a population of 
1,404. 

2. That it is almost impossible for me to even get in touch with Buena Vista, 
let alone do any business with them. On writing to Minneapolis, they finally 
replied that their charges for any of their pictures would be $50 against 50 per- 
cent. It can be readily understood that this is impossible in a town like mine. 
Following this, we got in contact with their Chicago office with a more detailed 
letter, and they merely referred us back to Minneapolis. We received a letter 
from salesman Avron Rosen, dated December 27, 1955, saying he would call on 
us shortly. We have not heard from him and, obviously, they are simply keeping 
us from playing these fine pictures. 

3. Set forth below are figures showing pictures, terms demanded and agreed 
to under pressure, and grosses. 


Title Terms 


$17.50 against 40 percent 
anna 50 percent 
High and Mighty 
The Far Country- 
Man Without a Star 


bizcneos 4 percent 

$20 against 40 percent __ 

$20 against 35 percent_- aeeaaeeeas 
$35 against 40 or 35 percent _ 

— 50 percent 


Sessesenss: 
SRSSSRRSaS 


4. een of our worst experiences hare been with Universal which demands a 
guaranty on percentage pictures of $25, which is too much for us. They permit 
us to play before nearby Olivia, but when we try to lower the top price, they 
threaten that they will sell Olivia first. 

5. Warner Bros. say that they will not have any business to do with us at 
all unless we play all of their B pictures (Legion of Decency rating). This town 
is about 75 percent catholic in population, and we cannot do this. It can be 
seen that they are forcing pictures on us because we cannot buy the good pictures 
which we can play without taking their other pictures. 

6. I can sum up only by saying that if the film companies are not brought into 
line by some method or other in a very short time, this town will be without a 
theater. 

Ben HuRNER. 

Ben Hurner, being duly sworn, on oath deposes and says that he has read the 
foregoing affidavit and knows the contents thereof, and that the same is true of 


his own knowledge, except as to those matters stated therein on information and 
belief, and that as to such matters, he believes it to be true. 


Ben HuRNER. 
Subscribed and sworn before me this 18th day of February 1956. 


My commission expires October 2, 1960. 
Henry W. Scott, Notary Public. 
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AFFIpAvitr or C. D. JARRETT 


STATE OF MISSOURI, 
County of Vernon, 8s: 


Cc. D. Jarrett, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I am the lease owner of the Trail Drive-In Theatre, Nevada, Mo. Theater 
capacity is 309 cars. 

3. The curtailed release of pictures by the major film companies, which have 
practically nullified my bargaining power, and the film prices demanded by the 
film companies, although on some pictures appear to be fair and reasonable, the 
annual gross, rental, and theater loss shown on the attachments hereto show 
that a reallocation of film rental for this situation should be made. 

4. Attached to this affidavit and made a part of it are annual statements 
taken from my books for the years 1952, 1953, 1954, and 1955. 

5. I feel that I am an experienced motion picture exhibitor, having been in 
exhibition for over 26 years with 23 years of this as a theater manager. Man- 
aging experience both as manager of a large circuit in several theaters and as 
an independent manager. My previous record in theater management, both with 
a circuit and independent, will reflect that the decline in business and profit 
of my theater is not due to neglect or lack of effort on my part. 

[SEAL] C. D. JARRETT. 

Subscribed and sworn to before me this 28th day of January 1956. 

My commission expires September 26, 1058. 

F. Maota, Notary Public. 


JANUARY 24, 1956. 











ALLIED INDEPENDENT THEATRE OWNERS OF KANSAS-MISSOURI, 
1719 Wyandotte, Kansas City, Mo. 

GENTLEMEN : The following are figures I would like to have you submit to the 
Senate.Small Business Committee at their hearing next month. These figures 
I compiled from the books of the Trail Drive-In Theatre, Nevada, Mo., ©. D. 
Jarrett, lease owner. 





Admission Profit or | Weeks 























Year Gross | “tax paid Film rental | “joss operation 
RE er arse pads rene nee eN tank cue a wena $27, 070 | $5, 434 | $6, 694 —$943 | 34 
Ws Stk Saks a Ge dciocecdccnnch | Oa ee 6, 615 10, 282 — HO | 36 
RR acrtpacnancash > cbtibiln cttaas dash ed eidcabaes ok | 30, 283 | 520 | 8, 903 —160 38 
SOU at chidgiikdese tinemeatgs een waiameenediamioaet. aT ied 6, 877 —2, 496 32 


These losses were reduced by miscellaneous revenue in the form of screen 
advertising by the following amounts: 1952 $1,151, 1953, $1,420, 1954 $900, 1955 
$800. The only reason the threater has been able to continue operation under 
these circumstances is through the revenue from the snack bar. 

In 1952 the theater played 10 programs involving 1 or more percentage 
pictures. The percentage paid for film for the year was 24.7 percent. 

1953 the theater played 51 programs with 1 or more percentage pictures. The 
percentage paid for film for the year was 31 percent. Percentage programs pro- 
duced $17,504, cost $7,233 for a percentage of 41.3 percent while 56 programs at 
flat rental grossed $15,575 and cost $3,008 for a percentage of 19.3 percent. One 
reason for so many percentage programs in 1953 was due to 3—D which was prob- 
ably as popular here as any place in the United States. 

In 1954 the theater played 30 programs with 1 or more percentage pictures. 
The percentage paid for film for the year was 29.4 percent. Percentage pro- 
grams produced $8,438 gross and cost $3,850 for a percentage of 43.25 percent; 
0 programs at flat rental produced $20,594 gross and cost $4,420 for a percentage 
of 21.4 percent. (Nore.—These figures do not include two roadshow perform- 
ances that were bought from independent distributors. They were: Personal 
appearance of Hilton Sisters at 50 percent after advertising was deducted. 
Gross $731 paid $309, actual percentage 42.2 percent ; Street Corner at 35 percent 
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after advertising was deducted. Gross $519, paid $135.89. Actual percentage 
26.2 percent. Needless to say at those grosses the theater showed a good protit 
as no preferred time was given them. Hilton Sisters played on a Thursday- 
Friday and Street Corner played Tuesday-Wednesday-Thursday, November 9, 
10, 11. The regular film companies demand a 5 percent higher rental on per- e 
centage pictures if I do not give them a Saturday or Sunday and they will never 
deduct advertising from the gross before figuring percentage. ) 
1955: The theater played 26 programs with 1 or more percentage pictures. a 
The percentage paid for film for the year was 28.9 percent. Percentage programs ‘ 
grossed $6,588, cost $2,812 for a percentage of 42.7 percent. Flat rentals played 
70 programs grossed $17,226, cost $3,726, percentage 21.6 percent. 
This past year (1955) as these figures show there has been a slight decrease 
in percentage picture rentals while the average for flat rentals has increased, 
due principally to the drop in gross. However, inasmuch as the theater did 
not have Cinemascope all of the really top grossing pictures were not available 
and yet the pictures played show nearly as high a percentage as previous years 
with a decided drop in quality of the picture played. 
This theater plays Warners, Columbia, and one-half of Metro first run in the 
town. This is set up on product released after April 1 and before October 1. 
All other product is subsequent run. Demands are increasing for more and more 
second run on percentage. This past season one company insisted on percentage 
for a second run and 2 weeks before I was to play the picture they booked it into 
the downtown B house, and the records will probably show this was sold to them 
flat. 
Local theater competition: A house—Fox Theater, owned by Fox Midwest 
Amusement, Kansas City, Mo. B house—Rex Theater, independently owned by 
Guy Bloom, Nevada, Mo. Seating capacity: Fox, 620, Rex, 300. The Trail is 
the only drive-in at Nevada; however, there is a drive-in at Fort Scott, Kans., 
20 miles; Lamar, Mo., 25 miles (both in operation when this theater was opened 
in 1951) ; Butler, Mo., 32 miles, opened in 1952; and Eldorado Springs, Mo., 19 
miles, opened late fall of 1954. 
In closing I would like to call attention to the fact that after a 6.3 percent in- 
erease in rental in 19538 over 1952, 1954 dropped 0.6 percent from the high of 
1953 and 1955 dropped 0.5 percent from 1954. However the breakdown of per- q 
centage programs and flat rental programs in 1954 and 1955 have increased over ‘ 
1953. This old situation is evident by the fact that pictures played on percentage 
in 1953 produced better than 50 percent of the year’s gross while in 1954 and 
1955 they produced approximately one-third of the gross. A big portion of the 
difference in the difference in price paid for flat rentals in 1954 and 1955 over 
1953 is due to less pictures on percentage for both years and the shorter operating 
season in 1955. 
In closing I would like to state that some of these figures are in favor of the 
film companies; however, I believe the overall picture shows that I am in need 
of relief and that only a fair evaluation of this situation and not just those things t 
in the theater favor should be presented. fe 
Sincerely yours, i. 
C. D. JARRETT. 


(25) 


AFFIDAVIT OF CHARLES L. JONES 
















STATE OF IOWA, 
County of Worth: 


Charles L. Jones, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 
2. I own and operate the Northwood Theatre, Northwood, Iowa, which has 
a seating capacity of 400 seats. 

3. Iam an experienced motion-picture exhibitor, having worked in the theater 
since 1931 and having owned my own theater since 1945. I operate as efficiently 
and prudently as possible, paying myself no salary and working longer and 
harder than any period in my experience in the theater. The decline in the net 
earnings of my theater is not due to neglect or lack of effort on my part. % 

4. Northwood is a town of approximately 1,800 population. This is the only f 
theater in the town. It is also the only theater in the county and a considerable 
portion of neighboring counties. Its value to the community in contributing to 


Re 


i 


pac NERY oe 
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the economic welfare, the educational improvement and entertainment of its 
patrons is best shown by the concern of beth the public and the neighboring 
merchants as to its present welfare. This concern has recently accelerated due 
to a number of neighboring town’s theaters having been forced to close. 

5. Despite the growth and improvement of our country’s overall economy in 
the past several years, this growth has not been experienced by the small 
theaters. Contrary to growing and sharing of the improved economy, the small 
theater has deteriorated and fallen away so drastically that scarcely a small 
town theater exists today which, not only cannot show economic gain, but 
borders on business failure. Some of the causes, both natural and unnatural, 
I believe to be at the root of this particular theater's distress are as follows: 

(a) Television: While this new and important medium has had a most 
drastic effect on the box offices of the theaters, it is believed that with a 
better opportunity to compete with it by better relations within the motion- 
picture industry most theaters will survive its original impact and remain 
available to the generation which is growing up accustomed to the glamour 
of television, as the preceding generation was accustomed to radio, and 
who will once again return to the traditional American movie theater. 

(b) Farm income: Any territory’s economic welfare stems from the 
welfare of its basic industry. Lower farm income most decidedly 
adversely affected this theater. 

6. Reduction of the number of feature pictures produced by the major film 
companies means that I must play nearly every important picture produced if 
I am to serve my community and have a chance to keep up patronage. This is 
a sellers’ market, and my need for every major production virtually eliminated 
my bargaining power. My only alternative to these tactics by film distributing 
tactics is to let the picture get so old that the price falls within. my capacity to 
pay. Needless to say that by this time the value of the film is so drastically 
reduced that it is frequently valueless to the theater. 

7. Further aggravation along, these lines is brought about by the policy of 
film companies who frequently prerelease pictures. This lets the picture play 
in two nearby cities and holds back my chance to play the picture sometimes asx 
much as several months. Thus, the national advertising value is destroyed. 
The further back from city theaters that I play a picture the less its value. 

8. Furthermore, for these top attractions, whether prereleased or not, the 
film companies often demand the same percentage terms from a small town 
with limited grossing possibilities as they ask from cities whose possibilities, in 
some cases are almost limitless. For example, film companies demanded 50 
percent of the gross on such pictures as White Christmas, The Robe, The Tall 
Men, To Hell and Back, A Star Is Born, Not As a Stranger, Battle Cry, A Man 
Called Peter, The Seven Year Itch, The High and the Mighty et al. Some of 
these pictures I passed and deprived my community the opportunity of seeing 
them in their home theater. The ones that I played at the terms asked all, 
save one, showed financial losses to my theater. 

9. Having pared every operating expense, cut as much insurance and laid off 
as much help as I can to keep the theater going, it appears to me that the only 
other way I can cut costs is for a relief from the exorbitant film rentals, which 
the enclosed figures will show that despite a falling of the gross income from 
ticket sales, film rental continues to rise. If this theater is to remain open for 
the benefit and enjoyment of the people in this community it is my conviction 
that Government regulation of film rentals will become necessary, unless there 
is an immediate change in the attitude of film companies towards the small 
theater. 

10. Attached to this affidavit and made a part of it are statements on my gross 
income from tickets and total feature rentals for the years 1954 and 1955. Since 
I was in operation for only two-thirds of the year 1954, having purchased this 
theater on May 1, 1954, the comparisons are on a two-thirds of the year basis 
unless otherwise specified. 

Gross: 1954 (8 months), $22,164.87; 1955 (S months), $17,189.25 or a drop of 
22 percent. (Total 1955 gross for 12 months was $25,733.88. ) 

Rentals: 1954 (8 months), $3,932.56, 17.7 percent of gross: 1955 (12 months), 
$5,315.63, 20.7 percent of gross (increase in rentals, 3 percent). 

As above stated the total drop in gross income under the year 1953 is now 
approximately 42 percent. 


75964—56——_34 


has 
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11. Comparative feature rental costs for the year 1955, as compared to 1954, 
by companies, with percentage of increase or decrease is given below: 


Percent increase (+-) or decrease (—) 


ee A cod 5 ai en AL Bee ie +6 
Cee ee eis cneb thinset es cotsdaiiensehbhiceidoestttet tenadabichaeastoteneion a +9 
aR nicer craic bsiih cece ith ce ndash cers geiam ennai catenseencnied +7 
OO kth kt eas eee Ro eS eee - +6 
SAE altel k hiegeshcneadleedecnugs be lahinimateste do cnaedieguti ete cna indnuaipalaseentiingbeesabap dene sate +1 
PINNED icl Sk Ab a chaos cheat emp rapcneh doee capaho os ees -—?2 
penne I Dhak Le ea ee —2 
Hee ee estates tceesinss Net oeaiaina estate enseeiecaee ten +12 


Despite what appears to be a greater percentage increase than the above 
quoted 3 percent, these company increases vary with number of pictures played, 
amount of gross, ete. The 3-percent increase shown in paragraph 10 is correct. 


CHARLES L. JONEs. 
Susbcribed to and sworn to before me this 25th day of January 1956. 


FRANK H. KREAMER, 
Notary Public, Worth County, Iowa. 
My commissions expires July 4, 1957. 


(26) 


AFFIDAVIT OF STANLEY D. KANE 
STATE OF MINNESOTA, 
County of Hennepin, 8s: 


Stanley D. Kane, first being duly sworn on oath deposes and states as follows: 

1. That he is executive counsel of North Central Allied Independent Theatre 
Owners, Inc., a trade association of independent motion-picture exhibitors own- 
ing and operating theaters in Minnesota, North and South Dakota, and west- 
ern Wisconsin. 

2. That in such capacity he is thoroughly familiar with the distribution and 
exhibition of motion pictures here and throughout the country, and that he has 
served in that capacity for some 15 years. 

3. That in the city of Minneapolis, the established availability for first sub- 
sequent run after first run downtown, in 20 days after the close of any picture 
in its first downtown run. 

4. That the distributors within the past year have universally ignored this 
long-established custom with reference to availability of product and have arbi- 
trarily and capriciously, and without explanation, delayed the availability thus 
establishing a clearance which is both unreasonable and unpredictable. 

5. That by this practice of “push back” the availability of pictures has caused 
great loss to the independent exhibitors; they cannot properly buy and book pic- 
tures ; they are forced to pay higher terms in order to obtain the general release 
of a picture; that this practice has resulted in a chaotic condition as far as 
subsequent-run exhibition in Minneapolis. 

6. That he has carefully compiled, for the past 12-month period, a list of pic- 
tures which had their first runs in downtown Minneapolis for which there was 
actually made available, and that said list is self-explanatory, is attached hereto 
and marked “Exhibit A,” and is by this reference made a part hereof. 

Further affiant sayeth not, except that he makes this affidavit in support of 
the claims of the Allied States Association of Motion Pictures Exhibitors before 
the Senate Subcommittee on Small Business. 

STANLEY D. KANE. 
STATE OF MINNESOTA, 
County of Hennepin, ss: 


Stanley D. Kane, being duly sworn, on oath deposes and says that he has read 
the foregoing affidavit and knows the contents thereof, and that the same 
is true of his own knowledge, except as to those matters stated therein on infor- 
mation and belief, and that as to such matters, he believes it to be true. 


; STANLEY D. KANE. 
Subscribed and sworn to before me this 14th day of February 1956. 


FRANCIS X. HeteGeson, Notary Public. 
My commission expires April 11, 1961. 
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Exurisir A 





Regular | Actually 


availability - a 


Company and picture 



















Allied Artists: Wichita.._....__- ; sat Nov. 21045 | Nov. 30, 1055 
Buena Vista: 

20,000 Leagues Under the Sea : Feb. 9.1955 | Mar. 16, 1055 

po 4 eee ; Jan 1,1956 | Jan. 18, 1956 
si rox: 
Y Carmen Jones. : ‘ ; Feb. 23,1955 | Mar. 23, 1955 
Fo Prince of emgeen.. 2 Mar. 9,1955 | Mar. 30, 1055 
P Untamed .. ad Apr. 27,1955 | May 11, 1955 
is White Feather - . May 18,1955 | June 8&8, 1055 
a How To Be Very Popular Aug. 24,1955 | Sept. 21, 1955 
: House of Bamboo... -.._-- ; ‘ Sept. 14, 1055 | Du 

Left Hand of God___._-_..- ; Oct. 26,1955 | Nov. 2, 1955 

Seven Cities of Gold.... __-. ‘ Nov. 9, 1955 | Dec. 21, 1955 
s Girl in Red Velvet Swing... -- Nov. 30, 1955 Do 
4 View From Pompey’s Head_.- | Dec. 21,1955 | Dec. 28, 1055 
bs Gvod Morning, Miss Dove_-_-. hina Dec. 28,1955 | Feb. 1, 1056 
A Ruins of Ranchipur - - ..-- ‘ = Feb. 2,1056 | Feb. 22, 1056 
hrs *sramount: 
ae White Christmas.---__- Mar. 23,1955 | Mar. 39, 1955 
he To Catch a Thief_...__.__.._- Snags __| Oct. 12,1955 | Oct. 26, 1955 
Ze We're No Angels. ______.-.-__-. ; Y Nov. 2.1955 | Nov. 9, 1955 
A United Artists: 
4 Purple Plain-----..--- phecuilelaattd oindigntnntade dae June 9%,1955 | July 13, 1955 
Et Not as a Stranger........-...-..--... ae ; Oct. 5,1955 | Oct. 12,1955 
Bs RR ea ta Rae Oct. 12,1955 | Nov. 9, 1955 
a ed a econ ny egubnene anes ; Oct. 26, 1955 Do 
a Marty-- sca dieiansiahneseieninweiachiibesssinsia aa . ‘ceed do Jan. 18,1956 
F Bilgies O0 Oho MietOr 5 55 ones nanos sob - ness ‘ Nov, 9,1955 | Jan. 11, 1956 
; Universal: | 
# MEIN... <. a. etensadheuchnagriaséccepme ecsiwnccencossepcocescen| SUNN Uh TEE) BEG: Gian 
be i ine onccet tig cdichditde dd bbialedakhnrandiuvdeuk Sia Nov. 2,1955 | Nov. 16, 1055 
Ss Warners: 

SS ELIE EA saa allio accel ae | Mar. 23,1955 | June 22, 1955 

Battle Ory. ..........- nehee pagan ieee : | Mar. 30,1955 | Mar. 30, 1955 

I a os ae Aug. 10,1955 | Aug. 24, 1955 
# | EE TS an. | a a a 
x Pete Kelly’s Blues...................--...-- _.| Oct. 5,1955 | Oct. 19, 1955 
a McConnell Story....-.-..-..---- Ss eaedanicn .-| Oct. 12,1955 | Nov. 2, 1955 
+ | 














Es AFFIDAVIT OF WALTER J. KoTowicz 


q STATE OF OHIO, 
s County of Wood, 8s: 


Walter J. Kotowicz, being duly sworn, deposes and says: 
1. I lease operate the Ross Theater, a 342-seat house, in Rossford, Ohio. Ross- 


: ford adjoints the city of Toledo. This theater has been closed during the 3 sum- 
f mer months during the past 3 years. It is now operating on Sunday and Monday; 
3 is closed Tuesday and Wednesday; and again operates Thursday, Friday, and 
:: Saturday. 


2. The Ross Theater changes its program twice and operates on a double- 
feature policy. 

3. The following is a statement of my gross receipts and cost of film for the 
past 3 years: 





| Gross receipts Film cost 












Nia Pere ri fii ree ene be gre) bel $9, 485. 4 «3 $2, 454. 59 
Ni 10, 157 | 2, 748. 80 
2S yeaa ma ne eer ial 10, 499. 5¢ 2, 617. 96 





4. My tax returns show a loss in 1953 of $2,222.74 and in 1954 a loss of $881.20. 
My return for 1955 has not been completed but it will show a loss. 
» I respectfully urge upon the Senate Small Business Committee that some 
method must be devised by arbitration of film rentals, by Government regulation. 
or otherwise, to enable small operators like myself to get films at prices they can 
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afford to pay, so that they can remain in business and continue to serve the people 
who are dependent upon them for motion-picture entertainment. 


WaLter J. Korowicz. 


Subscribed and sworn to before me this 10th day of February 1956. 


[SEAL] B. Pau. Korowicz, 


Notary Public. 
My commission expires August 9, 1957. 


(28) 
AFFIDAVIT OF M. M. Kruse 
STATE OF NEBRASKA, 
County of Pierce, 88: 

M. M. Kruse, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. 1 own and operate the Pierce Theatre in Pierce, Nebr., containing 300 seats. 

3. I am an experienced motion-picture exhibitor, been in this business for 20 
years, I operate with a low overhead as efficiently and economically as possible, 
the drop in my net earnings is not due to any neglect on my part. 

4. Pierce, Nebr., is a town of 1,160 and is the only theater in town. My theater 
draws people to Pierce and makes business for other merchants; it would be a 
serious loss to the community in many ways if my theater closed. 

5. TV is a serious competitor and is largely responsible for the decline in my 
business, but if I had more big pictures at film rentals I could pay I could cope 
with TV and my losses would not be so great. 

6. When I do buy a good grossing picture, I have to wait so long before I can 

play it that the big circuit houses have milked it dry, and it doesn’t do what it 
should. There are too many prereleases that hold me back too. 
7. The distributors have demanded 50 percent of the gross for pictures like 
Greatest Show on Earth, White Christmas, and then I had to play White Christ- 
mas in the month of March, 3 months after it should have been played. I have 
had to pass up many a 50 percent picture and my people didn’t get to see it. 

8. Relief from high film rentals demanded by the film companies is the greatest 
need of the independent exhibitors, including myself, if the film companies do 
not lower film rentals voluntarily, then Government regulation is the only 
alternative. 

9. Here are figures taken from my books that show a decline in my business: 


Grosses for November 1954 $896. 00 
Gross for December 1954 


55 


2 months 766. 5: 


Feature film rentals, November 1954 274. 


62 


Feature film rentals, December 1954 250. 00 


2 months 524. 62 
Gross for November 1955 623. 50 
Gross for December 1955 75 


race ee Tee Se Es el) Ie, 2s 987. 


Feature film rentals November 1955 279. 00 
Feature film rentals December 1955 240. 00 
2 months 519. 02 

You can see my film rentals have stayed about the same, but the gross was cut 
in almost half, that’s why I need lower film rentals, my overhead runs close to 
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Oe 


$200 a week excluding feature rentals, in November and December of 1955 I paid 
over 50 percent of my gross for film rentals. 
We small towns need help and at once. 


M. M. Krver 
Subscribed and sworn to before me this 26th day of January 1954. 


Mary J. Learny, Notary Public 
My commission expires February 28, 1960. 


(20) 


AFFIDAVIT OF W. L. LANDERS, Jr. 


STATE OF ARKANSAS, 
County of Independence, 8s: 


W. L. Landers, Jr., being duly sworn, deposes and says: 


1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 


2. Iam the son and manager of Mrs. W. L. Landers, Sr., owner of the Landers 
Theatre in Batesville, Ark., containing 800 seats. 

3. Iam an experienced motion-picture exhibitor, having been in full manage- 
ment since my father died, September 1, 1939, and the theater has been in the 
family since 1908. I have worked under my father (W. L. Landers, Sr.) in 
the show since I was 12 years of age. I operate my theater as efficiently and 
economically as circumstances will permit. The decline in the net earnings of my 
theater is not due to any neglect or lack of effort on my part. 

4. Batesville, Ark., is a town of approximately 6.500 population, or more, with 
another theater and a drive-in theater both belonging to the Commonwealth 
Circuit. My theater is the oldest of the group and is equipped with the best 
screen, sound, and projection equipment money can buy. The Landers Theatre 
causes a lot of trade to come into Batesville from the smaller towns in the 
trade area. I would say 40 percent of my business is from the smaller towns. 
This being the case, it is bound to help the other merchants in Batesville and 
the closing of the theater would be a great loss to the community. 

5. Television has hurt the theater business some and undoubtedly is like the 
radio when it first came out but if I had sufficient and better pictures that I 
could buy at a reasonable price, my patrons would come to the theater. 

6. The major film companies have so reduced the number of feature motion 
pictures that I must play everything they release and a lot of them the second 
time. If I didn’t play second runs, I would have to be closed part of the time. 
Under these circumstances, I have no alternative except to buy what they 
have to offer at their price. Bargaining power in the matter of film rentals has 
been virtually destroyed. 

7. The major companies have reduced the number of feature motion pictures 
and demand such outrageous prices or percentage that it is impossible for me 
to play same on an early date when they would benefit most. The big towns 
have the “right-of-way” over the smaller towns and where you could play a 
picture that has been bought they say this is “city breaks’ and we can’t book 
same there. The result, we have to wait until they get ready for us to play the 
pictures. 

8. If and when you do buy their product, they demand percentage over a split 
figure and demand running time (certain days of the week, or preferred playing 
time). This is on pictures they know will gross fairly good. If you hold off 
on a picture, it plays all around you and then the film companies come around 
and offer you a big bargain at 40 percent or a big flat price. Pictures such as 
Quo Vadis, Nights of the Round Table, Glenn Miller Story, Thunder Day, Ma-Pa 
Kettle Pictures, River of No Return, Broken Lance, Three Coins in the Fountain, 
Woman’s World, Blackboard Jungle, To Hell and Back and about 85 percent of 
all the feature motion pictures they want percentage on. 

9. If the independence exhibitors don’t get some relief from the motion- 
pictures companies soon, there will be about 50 percent of us have to close our 
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houses. Unless the distributors voluntarily give us some relief at once, then 
the Government regulations of film rentals is the only way. 

10. Attached to this affidavit, and taken from my books, is 1954 and 1955 
protit and loss statements of one film company with all other companies similar 
to the attached. 

11. Attached statement shows that during the last 3 months of 1955, the 
Landers box-office receipt declined $4,642.10 under the like period of 1954. The 
attached statement is made a part of my affidavit. 

W. L. LANDERS, Jr. 


Subscribed and sworn to before me this 30th day of January 1956. 


Joan IRnez Notary Public. 
My commission expires March 1, 1959. 


Deposits made weekly to Landers Theater account in the First National Bank, 
Batesville, Ark. 
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AFFIDAVIT OF VINCENT H. LAUTER IN REGARD TO DECLINING RECEIPTS AND IN- 
CREASING FILM RENTALS 





STATE OF OHIO, 
Summit County, 88: 

Vincent H. Lauter, being duly sworn, deposes and says: I am the manager 
of the West Theater in Barberton, Ohio, which is owned by the American 
Slovene Society, consisting of 300 families in the city. It was built in 1947 
and has 710 seats. 

Attached hereto is an operating statement for 1953 through 1955 showing 
relative admissions and film costs. While admissions rose in 1955 less than 
$1,000, film rentals rose almost $4,000. 











VincENT H. LAvuTER. 





Subscribed and sworn to before me this 7th day of February 1956. 
JosePH L. Epwarpbs, Notary Public. 






My commission expires July 1, 1956. 





West THEATER, 
Barberton, Ohio, January 20, 1956. 


Herewith grosses for last 3 years of West Theater, Barberton, Ohio. Seven 
hundred and ten-seat house built in 1947 by 300 families living in neighborhood. 
Second-run Barberton, Ohio, at present 37 days after first-run Akron, Ohic. 
Served by Cleveland, Ohio, area. First-run Barberton our opposition plays 
21 days after first-run Akron. 











Admission Film cost 


















EEE Si iti naticacngian Ditiniebndh weit phbr se nkberseheeeosehs $38, 316. 60 $9, 991. 52 
Scahatisccighwcdsn sms tanknews<naseneiesmsdmussa eptaoaien ieoanadince elena alee 45, 989. 99 9, 895. 83 
ickiickcneae Pp ndini aan tenance inde sii cnsinaesnbinn 46, 828.75 13, 578. 10 











VINCENT H. LAvuTER, Manager. 
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AFFIDAVIT OF LEONARD J. LEISE 


STATE OF NEBRASKA, 
County of Cedar, 88: 


Leonard J. Leise, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business at the above-described hearing. 

2. I own and operate the Roxy Theater in Randolph, Nebr. Randolph is a 
town of 1,130 population and the Roxy is its only theater. The Roxy represents 
an investment of from $30,000 to $40,000 and is modern in every respect. It is 
operated on a policy of two changes a week and charges 10 cents and 45 cents for 
admission. 

3. I am an experienced exhibitor and operate my theater efficiently and eco- 
nomically. But try as hard as I can I cannot come close to breaking even. 
When I have tried to interest the film company branch managers in my plight 
they express disbelief, even to the extent of questioning my word. During the 
past 13 weeks my gross averaged only $112.50 a week. This is due to the severe 
drought. 

4. The crying need of myself and other small exhibitors in this area is to 
run only the top grossing pictures on livable terms. However, the salesmen 
insist upon lumping in other lesser pictures. When they offer a group of pic- 
tures and I attempt to buy less than the total number offered, they raise the unit 
price on the pictures I buy. 
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5. My film rental in 1952 was very close to 27 percent of my gross receipts 
Since then my books show the following: 


Film rental | Gross Percentage 


$4, 788 $12, 672 x 

3,150 0, 005 4344 
3, 180 &, 585 Bho 
' 


6. We small exhibitors in this area are at the crossroads of a, very uncertain 
future. I hope that this affidavit will help inform the Small Business Committee 
what we are up against. And I most ardently hope that that committee will take 
action and make recommendations that will speedily rescue us from our plight. 


Leonarp J, Lerse. 
Subscribed and sworn to before me this 26th day of January, 1956. 


[SEAL] JosernH H. Roeers, 


Notary Public. 
My commission expires October 1, 1961. 
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AFFIDAVIT OF Orto A. LEISE 
STATE OF NEBRASKA, 
County of Knog, 8s: 

Otto A. Leise, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on small business at the above described hearing. 

2. I own and operate the Star Theatre in Bloomfield, Nebr. Bloomfield is a 
town of 1,460 and the Star is its only theater. The Star represents an invest 
ment of from $50,000 to $60,000 and is modern in every respect. It is operated 
on a policy of 2 changes a week and charges 15 and 50 cents for admission. 

3. I am an experienced exhibitor and operate my theater efficiently and eco- 
nomically. But try as hard as I can I cannot come close to breaking even. 
When I have tried to interest the film company branch managers of my plight 
they express disbelief. During the past 10 weeks my gross averaged only $118.25 
per week, this is due to the severe drought and poor livestock prices. 

4. The crying need of myself and other small exhibitors in this area is to run 
only the top grossing pictures on livable terms. However, the salesmen insist 
upon lumping in other lesser pictures. When they offer a group of pictures and 
I attempt to buy less than the total number offered, they raise the unit price 
on the pictures I buy. 

5. My film rental in 1953 was 25% percent of my gross receipts; since then 
my books show the following: 


Film rental Gross Percentage 


| 5 
--| $4, 582. 20 $14, 820. 60 31 
4, 096. 54 11, 561. 55 35 


6. We small exhibitors in this area are at the crossroads of a very uncertain 
future. I hope that this affidavit will inform the Small Business Committee 
what we are up against, and I hope that the committee will take action and make 
recommendations that will rescue us from our plight. 

Otto LE&IsE. 


Subscribed in my presence and sworn to before me this 10th day of February 


, Dave St. Rusier, Notary Public. 
My commission expires October 22, 1958. 
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(33) 
AFFIDAVIT OF Epwarp W. LIDER 


COMMONWEALTH OF MASSACHUSETTS, 
County of Suffolk, ss: 

Edward W. Lider, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I am president of Rialto Amusement Co. which operates the Durfee Theatre, 
Fall River, Mass., with 2,229 seats. 

3. Fall River is a city of approximately 115,000 population and the Durfee 
Theatre is the deluxe first-run theater in the city located on the main street of 
Fall River. 

4. The film companies have so drastically reduced the number of feature 
motion pictures released by them that with the presence of two other first-run 
theaters in Fall River, there has been such a shortage of product for the Durfee 
Theatre that our bargaining power in the matter of film rentals has been virtually 
destroyed. 

5. Since August 1953 and up to the present time the following pictures have 
been prereleased in the Boston exchange territory at 70-30-10 terms: 

A Star Is Born (Warner Bros.) 
Strategic Air Command (Paramount) 
White Christmas (Paramount) 
Desperate Hours (Paramount) 

To Catch a Thief (Paramount) 

Guys and Dolls (MGM) 

I'll Cry Tomorrow (MGM) 

6. The following pictures, when first offered in this territory, were offered at 

70-30-10 terms only: 
How To Marry a Millionaire (Fox) 
Knights of the Round Table (MGM) 
Caine Mutiny (Columbia) 
Battle Cry (Warner Bros.) 
20,000 Leagues Beneath the Sea (Buena Vista) 
Long Gray Line (Columbia) 
Country Girl (Paramount) 
The Robe (Fox) 
Man With the Golden Arm (United Artists) 

7. The following picture when first offered to exhibitors in this territory were 
offered at 50 percent terms only: Mr. Roberts (Warner Bros.) ; High and the 
Mighty (Warner Bros.) ; From Here to Eternity (Columbia) ; On the Waterfront 
(Columbia) ; Not As a Stranger (United Artists). 

8. The Durfee Theatre is a national release house and has always played the 
best attractions as close to the national release date as possible. Due to the 
exorbitant terms asked for the pictures in the above paragraphs, very often 
the Durfee Theatre was forced to pass these top pictures by for several weeks 
or months or it was forced to pay the exorbitant terms, or they have never played 
the Durfee. 

9. Over a period of years the Durfee Theatre bought all pictures played on a 
scale down to 25 percent based on gross receipts. On January 2, 1956, I talked 
with Gasper Urban, Boston branch manager for Paramount Pictures, and Mr. 
Urban told me on the telephone that his instructions from the home office on the 
three current releases of Paramount, which are The Rose Tattoo, The Court 
Jester, and Anything Goes, were to get 50 percent and that we were to pay 
Paramount 50 percent of the gross receipts at the termination of the run and that 
subsequently Paramount might adjust the terms to 40 percent and refund the 
money, and possibly to 35 percent if the exhibitor is able to prove that the 
gross was so bad that he lost money. He no longer could adjust down to 25 
percent as Paramount has done to the Durfee Theatre for the years the theater 
has been in business (approximately 25 years). 

10. United Artists also informed me on Jaunary 29, 1956, by telephone that 
the terms on Man With the Golden Arm would be 70-30-10 with a floor of 40 
percent where in the past there has been no floor of 40 percent. 

11. On Guys and Dolls MGM in demanding 70 precent for the first week with 
no 10 percent profit guaranteed to the exhibitor. 


PNAS EE 


~ EERIE, “A a el ee 


























































CReee era i sal al 











MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 53] 






12. In other words, almost every top feature attraction which would nor- 
mally play the Durfee Theatre on a scale down to the 25 percent and up to 50 
percent depending on gross receipts is now either 70 percent or 50 percent and 
no less than 35 or 40 percent. 

13. If the Durfee Theatre does not play these pictures because of exhorbitant 
film prices, it will lose its prestige as a national release house and will be rele- 
vated to a class B theater playing mediocre pictures and will thus lose its 
patrons to nearby cities of Providence and New Bedford which may pay these 
terms for the top features. This will eventually force the Durfee Theatre out of 
business with a tremendous loss to the public of Fall River and to real estate 
values on Main Street. Merchants will also lose in that patrons of the Durfee 
Theatre will diminish with a resultant drop in the number of person passing by 
the windows and store fronts of the downtown properties. 

14. Should the Durfee Theatre give in to the exorbitant terms of the film com- 
panies it is plain to see that the result will be that every bit of the tax saving 
which Congress intended for theater owners would be confiscated by the film 
companies and in some cases the confiscation would result in the film companies 
grabbing even more.than 4he amount saved when the admission tax was reduced. 

15. 1 am also president of the Atlantic Amusement Co. which operates the 
Empire Theatre in Fall River, Mass., a first run theater with 1,849 seats. This 
theater is on the main street and is the next best theater to the Durfee; and 
because of shortage of product and because the Durfee Theatre is often unable 
to play the top features and must, therefore, play mediocre pictures, the Empire 
Theatre is relegated to play less than mediocre pictures. The result has been 
that the number of admissions in 1954 were 336,002 and in 1955 they had dropped 
to 254,955. This is a drop of 82,037 in the number of patrons purchasing tickets 
to the Empire Theatre, which can be attributed largely to the shortage of product 
and the fact that the poorest quality pictures had to play the Empire Theatre 
because the Durfee Theatre could not buy the top features and had to use pictures 
which would normally play the Empire Theatre. 

16. The Durfee Theatre in 1954 played to 435,413 patrons and in 1955 played 
to 409,491, a drop of approximately 26,000 tickets sold in the same period as 
above. This is to show that the decrease at the Empire Theatre did not go to 
the Durfee. 

17. I also am president of Independent Amusement Co. and Flint Theatre 
Co., which operate the Capitol and Park Theatres, respectively, in the city 
of Fall River. The Capitol Theatre sets 1,640 and the Park Theatre seats 
1,378. They are subsequent run houses in Fall River with an availability at the 
Capitol of either move-over from the Durfee or 21 days after the Durfee or 
Empire. The number of admissions at the Capitol Theatre in 1953 was 145,637, 
and in 1955, 125,763 tickets sold, or a drop of approximately 18,000 tickets sold. 
At the Park Theatre in 1953 there were 119,515 tickets sold and in 1955 there 
were 66,845 tickets sold or a drop of approximately 53,000. The net earnings 
of these two theaters have been wiped out completely due to the shortage of 
product and the inability to pay the exorbitant terms asked for by the film 
companies for top pictures, and are operating at a loss. 

18. The Atlantic Amusement Co., also operates the Center Theatre, Fall River, 
located on Main Street. This theater was forced to close except for a very few 
weeks in the year due to the shortage of product. 

19. I respectfully submit that the prereleasing of top features at advanced 
admission prices interrupts the flow of product to subsequent run theaters for 
they must wait 3 to 6 months before they can play them and, therefore, causes 
a severe depression at the box office of these subsequent run theaters. Add 
this to the fact that other top features do not play the national release date 
houses because of the exorbitant terms for several months and it is easily seen 
that the box office value when they finally do play the first run and subsequent 
run theaters is also clearly diminished. 

Epwarp W. Liner. 


Subscribed and sworn to before me this 10th day of March 1956. 


[SEAL] JAMES H. FRANCIS, 


Notary Public. 
My commission expires November 10, 1962. 
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AFFIDAVIT OF EmIty R. LINDGREN 


STATE OF NEW JERSEY, 
County of Monmouth, 8s: 


Bmily R. Lindgren being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in the above entitled proceeding. 

2. I am the office manager of the Arcadia Theatre Co. and as such have charge 
of the company’s books and records and have taken the figures used in this 
affidavit therefrom. 

3. The Arcadia Theatre Co. has its office at 171 Main Street, Manasquan, 
N. J., and it operates eight theaters, including 1 summer and 1 drive-in theater, 
in New Jersey, as follows: 
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4. A comparison of the gross receipts and film costs for the fiscal years (April 1 
to March 31) 1953-54 and 1954-55 shows that the company did not receive the 
anticipated benefits from the admissions tax relief bill that became effective 
April 1, 1954. To the contrary, it shows that the film companies by increased 
tilm rentals are draining off most of the benefits of the tax reduction. 

5. For the fiscal year 1954-55 there was an increase in gross box office 
receipts which reflected, roughly the effects of the tax relief bill. During the 
year, however, film costs climbed steadily and the percentage of film rental 
mounted t6 46.7 percent as against a normal 32.09 percent for these theaters. 

6. Herewith is a breakdown by theaters of receipts and film costs for 1953-54 
and 1954-55: 
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7. During 1955-56 the condition of our company grew steadily worse. Of the 
foregoing 8 theaters, 6 are closed until the summer season starts, hence the figures 
are complete as to them. In two, the Ritz and Brielle Motor-Vu Drive-In, there 
were moderate increases in the gross receipts, with heavy increases in film rental 
in proportion thereto. 


Ritz Brielle 
Increase gross... .. ‘ : ae $117 $6, 402 
Increase in film cost ____- peceaiaad $377 $3, 809 
Percent increase film to include ee. 323 | 5s 


8. The other four theaters suffered decreases in gross receipts which almost 
took them back to the grosses of 1953-54, but the average film cost was higher. 
(These are percentages of film rental to gross, not percentages of increased film 
rental to increase in gross, as in preceding paragraphs. ) 





Rialto Lorraine | Lavallette Colonial 
Percentage of film to gross: | 1 
1953-54 __ é iMjedcae ‘ atne aa 32.3 33.8 HM. 6 6 
1955-56 _ - Secdelistiscpcinadh adic inaeiembiak 34.7 37.6 37.4 17.9 


EMILY R. LINDGREN. 
Subscribed and sworn to before me this 8th day of February 1956. 


J. Iva T1ERNAN, Notary Public. 
My commission expires January 28, 1957 


(35) 
AFFIDAVIT OF ALEXANDER A. M. MANOS 


STATE OF PENNSYLVANIA, 
County of Westmoreland, 8s: 


Alexander A, M. Manos, being duly sworn, deposes and says: 

1. I am representing the Monessen Amusement Co., 40 North Pennsylvania 
Avenue, Greensburg, Pa., which company operates independent motion picture 
theaters in Ellwood City, Monessen, Indiana, and Uniontown, all in Pennsy}!- 
vania. 

2. When in 1954 the Federal Government granted relief from the admissions 
tax the declared purpose was to help the distressed motion picture exhibitors. 
There was no intimation of any purpose on the part of Congress that a large 
part of the benefit, or indeed any part thereof, should go to the film companies 
who were largely responsible for the exhibitors’ distress. 

3. I need not remind the Senate Small Business Committee that the film com 
panies’ earnings in recent years have increased enormously. That is shown by 
their published statements which doubtless will be presented to the committee. 
Also I am sure the committee is aware, or will be as soon as the hearings get 
under way, that the earnings of independent exhibitors in all parts of the country 
have steadily declined until, in many cases, they have reached the vanishing 
point. 

4. Speaking for my company, I go so far as to say that nowadays we are 
happy to make expenses and break even. I doubt if such a statement was ever 
made by any other American business enterprise. 

5. We are on the verge of closing more theaters but the film companies 
are indifferent to our desperate plight and continue their arbitrary and un- 
reasonable demands for higher rentals than we can afford to pay. Some of them 
have bluntly told us they do not care whether we close more theaters or not. 

6. The film companies seem to have no regard for smalltown and community 
theaters because they think that when such a theater closes, a substantial 
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part of its patrons will drive to the larger cities and pay high admission prices 
to see their pictures and that this added revenue, plus the reduction in dis- 
tribution cost, will more than offset the loss of patronage by the old folks, 
very young folks and folks of moderate means who cannot reach or cannot 
afford the big city de luxe presentations. 

7. We employ quite a few people who will lose their jobs if we have to close 
additional theaters. In this connection, I respectfully remind the honorable 
committee that when a town’s theater closes the whole community suffers. 
Theater closings hurt the restaurants, the stores, the parking lots—everybody. 
The value of surrounding real estate is lowered when a theater closes and 
the bright marquee lights are extinguished. Closing the theater tends to keep 
the young people out in the streets, in automobiles, and in trouble. 

8. Helping the theaters means more than just keeping the theaters in business, 
important as that is. It means helping to keep America in business. 

9. This affidavit is submitted in hopes that it will help persuade the honor- 
able committee to exert its full authority and use its utmost endeavors to aid 
the independent exhibitors in their struggle to survive. We need help now. 


ALEXANDER A. M. MANOs. 
Subscribed and sworn to before me this 24th day of February 1956. 


MADELINE DeBaut, Notary Public. 
My commission expires March 9, 1957. 


(36) 


AFFIDAVIT OF JOSEPH MLINAR 
STATE OF MINNESOTA, 
County of Hennepin, ss: 


Joseph Mlinar, first being duly sworn on oath deposes and states as follows: 

1. That I am the owner and operator of the State Theater in Spring Valley, 
Minn. The State Theater has 400 seats, and Spring Valley has a population. 
of 2,600. 

2. That the major film distributors in spite of the court’s order in the Para- 
mount case, continue to condition the sale of one picture upon the sale of others. 
A specific example of this may be seen in the attachments to this aftidavit. 

3. That it is impossible for me to get and secure the top pictures under pres- 
ent selling methods because of the exorbitant terms demanded, and that it is im- 
possible for me to operate my theater, except at a loss, where I must pay 50 
percent of the gross receipts for film rental. 

4. As an example of the combination of exorbitant terms and the forcing 
of pictures, I attach hereto and make a part hereof by this reference, “exhibit 
A,” which is a worksheet covering certain releases of Warner Bros. It is dated 
September 8, 1955. It is in the handwriting of Don Urquhart, salesman for 
Warner Bros., and covers negotiations had on the day of its date. As appears 
on it, 50 percent was demanded for Mr. Roberts at that time. I refused to buy it at 
those terms. 

5. I also attach a letter from Warner Bros.’ district manager, Arthur Anderson, 
dated December 12, 1955. I believe the committee will see that the last two 
sentences of the third paragraph of that letter are a clear expression of forcing 
and conditioning pictures. That letter is marked exhibit B and is by this ref- 
erence made a part hereof. 

6. I also attach a Warner Bros.’ worksheet in the handwriting of the same 
salesman, Don Urquhart, and signed by him. It is marked “exhibit C” and is by 
this reference made a part hereof. It is dated February 2, 1955, but this is 
an error, and, acutally, the sheet was written and the negotiations held on Feb- 
ruary 2, 1956. At this time Mr. Roberts was reduced to 40 percent, but only on 
condition that I take all of the pictures in the left hand column above the line 
on which Mr. Urquhart’s signature appears. I did not want to take illegal or 
Target Zero, but Mr. Urquhart insisted that I do so, telling me that instead 
of them, I would be permitted to book Tall Men Riding and Pete Kelley at the 
figures shown. I have thus been delayed almost 6 months in playing Mr. Roberts 
because of the demand for 50 percent and the forcing of other pictures. Only 
after this long delay was I permitted to get it at 40 percent, and then had to take 
these other unwanted pictures to get it. 
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Further affiant sayeth not, except that he makes this affidavit in support of 
the claims of the Allied States Association of Motion Picture Exhibitors before 
the Senate Subcommittee on Small Business. 

JoserH MLINAR. 
SraTe OF MINNESOTA, 
County of Hennepin, 8s: 

Joseph Mlinar, being duly sworn, on oath deposes and says that he has read 
the foregoing affidavit and knows the contents thereof, and that the same is true 
of his own knowledge, except as to those matters stated therein on information 
and belief, and that as to such matters, he believes it to be true. 


JOSEPH MLINAR. 
Subscribed and sworn to before me this 13th day of February 1956. 


STANLEY D. Kay, 
Notary Public, Hennepin County, Minn, 


My commission expires August 26, 1956. 


Exutisit A 
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WARNER BROS.-FIRST NATIONAL PRODUCTIONS 
WORK SHEET 
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WARNER BROS.-FIRST NATIONAL PRODUCTIONS 
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THIG 18 A WORK SHEET ONLY. 4NO NOT A CONTRACT. NOTHING CONTAINED HEREIN SHALL SE DEEMED 4 REPRESENTATION MAGE 
SY THE OISTRIBUTOR TO INDUCE ANY EAMIGITOR TO ENTER INTO 4 CONTRACT. 


ExuHrir B 


WARNER Bros. PIcTURES DISTRIRUTING CorP., 
Minneapolis 3, Minn., December 12, 1955. 
Mr. JoSEPH MLINAR, 
State and Drive-In Theatres, 
Spring Valley, Minn. 


Dear JoE: This will acknowledge receipt of your letter of November 10 and 
the first thing I want to do is apologize because we did not receive your check 
in the amount of $78.75, which represents theater collections in the Drive-In and 
State Theatres for the Variety Club Heart Hospital Fund. 

I was pleased to receive your letter until I came to the second paragraph, 
wherein you gave me quite a going over because you did not get the adjustments 
you wanted and claim that you were doublecrossed because it was your under- 
standing that you would receive these credits after you paid your bills and no 
mention was made at the time we discussed your situation regarding the buying 
of additional pictures. 
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I don’t know whether you were asleep or not, Joe, because IT remember very 
distinctly, or was I dreaming, that I told you Mr. Urquhart would be tn to see 
you and work out a deal for our available pictures and that adjustments would 
be discussed at that time and be made a part of the deal. To try and refresh 
your memory and to bring you up to date on our conversation, when you were 
in the office I did tell you that I was not interested in adjusting any flat rental! 
pictures because I could not permit you to second-guess on buying a flat deal 
If you will recall, we had quite a discussion at the time you bought your last 
contract and I certainly did not hold a gun up to you and force you to buy the 
pictures. I believe it was a matter of mutual agreement and when I did se! 
vou Roberts it was with the understanding that no adjustments would be made 
on that picture and it was sold at a firm 50 percent price. I did say, however, 
that if we were successful in working out a deal on your available pictures, | 
would give some consideration to your request for an adjustment on Roberts 
and if I thought you were entitled to any consideration would submit it to the 
home office with my recommendation for approval. 

I know that business is very bad, Joe, but I hope you do not permit this bad 
business to get the better of your good judgment and that you will step in and 
see me on your next visit to Minneapolis because I will be more than happy to 
discuss any problems yeu may have, but do want to reiterate that I do not believe 
you are entitled to any adjustments on pictures you buy on a flat-rental basis 

Best wishes for the holiday season. 

Sincerely yours, 
A. W. ANDERSON, 
District Manager 


(37) 


AFFIDAVIT OF DANIEL J. MurRPHY 





STATE OF MASSACHUSETTS, 
County of Plymouth, 8s: 

Daniel J. Murphy, being duly sworn, deposes and says: 

1. I am and for many years have been the owner and operator of the Loring 
Hall Theater, a 390-seat, subrun, motion-picture theater, located at 65 Main 
Street, Hingham, Mass. The Loring Hall operates every evening, with matinees 
on Saturdays, Sundays, and holidays. 

2. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-described hearing 
in order to show how disproportionate film rentals have become to gross receipts 
in view of the declining theater attendance in recent years. 

3. The following is a statement covering the past 2 years which shows my 
gross receipts from admissions, my yearly house overhead, my total film rentals. 
and my net profits: 








‘ 
Admissions Overhead Film rental Profits 
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4. The foregoing overhead is naked overhead and does not include any salary 
for my wife who sells tickets and takes care of the theater's records: neither 
does it include any salary for myself and I do everything except operate the 
projectors. 

5. It will thus be seen that while our gross receipts declined by $4,194.60, and 
we were able to squeeze $988.48 out of our overhead, film rentals declined only 
$772.96. 

6. Television is, of course, the main cause for our declining attendance but 
we are handicapped in meeting this competition because we no longer have a 
Steady flow of attractive suitable pictures to offer to our class of patrons at 
rentals we can afford to pay. 

7. The shortage in the number of pictures produced is aggravated by the fact 
that the producers have their eye on the foreign market, as well as the domestie 
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market, and we do not get as many of the American family-type pictures as 
we formerly did. Moreover, although there is keen interest in football several 
months every year, we have not had a football picture for several years. 

8. Unless some way can be found to stimulate the production of more pictures 
and curb the current exorbitant film rentals, a great many more small theaters 
will turn up their toes. 


DaNnIeL J. MurpHy. 
Subscribed and sworn to before me this 23d day of February 1956. 
[SEAL] MuRIEL J. PAULSON, 
Notary Public, State of Florida at Large. 


My commission expires January 26, 1960. 


(38) 


AFFIDAVIT oF A. C. Myrick 
STATE oF Iow4, 
County of Dickinson, 88: 


A. C. Myrick, of Lake Park, Iowa, being duly sworn, deposes and says: 

1. I operate the State Theater, a small motion-picture theater with 264 seats 
in Lake Park, a small town of about 1,000 population in northern Iowa. 

2. It is the only theater in the town and the residents thereof and of the 
surrounding country are dependent upon the State for their motion-picture 
entertainment. 

3. Iam now and for several years have been president of Allied Independent 
Theater Owners of Iowa-Nebraska, Inc., a trade association composed of and 
functioning in the interest of independent exhibitors in Iowa and Nebraska and 
the southeast corner of South Dakota. 

3. For many years I have been active in the work of that organization, having 
held various offices therein, and having served on numerous committees, before 
becoming president. In connection with these organization activities I have 
traveled extensively in the areas mentioned in the preceding paragraph conduct- 
ing regional gatherings of independent motion picture exhibitors and calling upon 
and talking to such exhibitors individually. In addition, the association holds 
an annual convention, alternately between Des Moines and Omaha, which is 
largely attended by exhibitors from the areas above described who discuss condi- 
tions in the trade as well as their immediate situations. 

4. As a result of my experience us aforesaid, I am well acquainted with condi- 
tions in the motion-picture business in the territory embraced in the organiza- 
tion and can and do assert that our members are complaining that the film com- 
panies are holding film rentals at the same level at last year, notwithstanding 
their box office grosses are off from 25 to 50 percent. Thus while film rentals in 
terms of dollars and cents have not increased to any great extent, the percentage 
of film rentals to gross receipts has increased sharply. 

5. Dealers in theater equipment and supplies who keep in close touch with the 
theaters share my unhappy view that unless relief is promptly forthcoming from 
some source there will soon be wholesale closings of theaters. 

6. The shortage of pictures starves our members into paying pretty much what- 
ever the film companies demand for their products, with the result that while 
theaters are being forced out of business the film companies, according to their 
published monthly statements, are steadily increasing their net profits. 

7. Many of the theaters now closing or threatened with imminent extinction 
could keep going, providing a living for their owners and entertainment for those 
dependent upon them, if film rentals could be cut according to the gross receipts. 
That is to say, if film rentals were fashioned according to the exhibitors’ ability 
to pay. 

8. Some of the film companies do make adjustments on some engagements 
and these probably will be urged upon the committee as proving that they have 
taken steps to relieve the exhibitors’ sorry condition. To the extent that any 
of the companies have been helpful in this regard, their efforts are appreciated. 
But I urge the committee to examine such claims carefully as such adjustments 
too often involve the licensing by the exhibitor of old pictures that he has passed 
up, which pictures have lost their drawing power and cannot pay off even on low 
film rentals. 
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9. To illustrate the dearth of pictures and how it drives exhibitors to distrac- 
tion, I play three feature pictures a week. I use a calendar, (that is, a list of 
forthcoming attractions with the dates) in order to reach my rural! trade. As 
of the time this affidavit is being written I have 2 open dates in February and 
6 in March, and I have no idea where I will get pictures for those dates at any 
price. It looks as though I will have to send out my calendars with blank dates, 
which is a ruinous thing to do. 

10. The Filmack Trailer Co., of Chicago, a concern supplying advertising ac 
cessories to theaters, circularizes the trade with a periodical called Inspiration 
Mr. Irving Mack, of that company, told me that following a recent mailing 51 
copies were returned marked “threater closed” and that those closings took place 
in a 30-day period. 

11. Relief from exorbitant film rentals and unreasonable clearances resulting 
from the film shortage and certain unfair practices such as the prereleasing of 
pictures is absolutely essential to the continuance in business of thousands of 
small independent theaters and it must be forthcoming promptly if it is to be 
of any avail. Many of us do not want Government regulation of our industry, 
or any branch of it, if it can be avoided. But the exhibitors are being regulated 
by the film companies today. I and many exhibitors I have talked to would 
rather see film rentals regulated and remain in business than to be regulated 
out of business by the film companies. 

A. C. Myrick. 
Subscribed and sworn to before me this 14th day of February 1956. 


[SEAL] Everett W. EMERSON, 


Notary Public 
My commission expires July 4, 1957. 


(39) 


AFFIDAVIT OF JAMES J, PETERSEN 
STATE OF COLORADO, 
County of Arapahoe, 8s: 

James J. Petersen, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own, manage, and operate the Vogue Theatre in the Denver suburb of 
Littleton, Colo.—a 257-seat theater, 10 miles from downtown Denver, 5 miles from 
the nearest indoor theater and 1 mile from each of 2 large drive-in theaters. 

3. I have gained over 6 year’s experience as a motion-picture exhibitor sinc: 
buying the Vogue in 1949. Being in a highly competitive suburban area, I 
have kept my theater in a high state of cleanliness and repair; have remodeled 
or redecorated it whenever necessary; and have equipped it with the finest of 
projection equipment for CinemaScope and other wide-screen presentations 

4. I attribute the steady decline in patronage, and the resultant drop in net 
earnings, suffered by my theater over the past 3 years primarily to the com 
petition of television, which had its beginning in the Denver area in 1953. 

5. Attached to this affidavit as exhibit I, and made a part hereof, is a tabula 
tion taken from the books of account for my theater showing gross receipts, net 
profit after all expenses, and film rentals for the years of 1953, 1954, and 1955 
These figures clearly show a decline of 13.2 percent in admissions over the period 
with an accompanying reduction of only 5 percent in film rentals. 

(a) The film rental drop is misleading, however, and requires a certain 
amount of explanation. In 1953, I played ten three-dimension (hereinafter 
called 3-D) pictures which, without exception, were sold to me on percentage 
terms (film rental being a certain specified percentage of the gross receipts). I 
was forced to deviate from a flat rental film buying policy in order to utilize the 
3-D equipment that I had purchased. Most, if not all, of the difference between 
the 1953 and 1954 film rentals can be accounted for in the increased rentals paid 
for those 10 3—-D pictures. The further reduction in film rentals in 1955 from 
those of 1954 is attributable to the severe product shortage and the resultant 
necessity of my showing in 1955 no less than 23 cheap repeat run and reissued 
pictures—over 10 percent of my normal yearly requirement of 208 pictures (double 
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feature programs with two changes weekly). 
policy not to play any such repeats or reissues. 

6. It can be seen that the reduction in my film rentals, as shown by the 
tabulation in exhibit I and accounted for in paragraph 5 (@), was not occasioned 
by the kindheartedness of the film companies, My flat film rental brackets are 
essentially the same now with all these distributors as they were in 1953, with 
the exception of Twentieth Century-Fox, where my $35 top bracket was reduced 
to. $30 as a result of a series of six test engagements played to determine the 
ability of my theater to pay. This company still requires an occasional per- 
centage engagement of me, however. 

7. Although the number of feature motion pictures released by all major film 
companies has been drastically reduced in the past few years, the resultant 
product shortage in my subsequent run situation is particularly acute, not only 
because I am forced to wait out the 3—-, 4—- and even 6—week runs in the down- 
town Denver theaters or because I must delay buying or completely pass up 
certain pictures which are priced so high or are offered to me at such percentage 
terms that I cannot afford to play them, but also because I am unable to equitably 
buy (and thus profitably play) neither Warner Bros. nor Walt Disney pictures. 


Prior to 1955 it was my strict 


WARNER BROS. 





PICTURES DISTRIBUTING CORP. 


8. I have yet to play a Warner Bros. CinemaScope production, even though 
18 months have elapsed since the advent of CinemaScope and 15 since I in- 
stalled CinemaScope equipment in my theater. With the indulgence of the com- 
mittee, I should like to set forth here, in chronological order, the reasons for 
and details of my attempts to consummate a “live and let live’ arrangement 
to play this company’s product. 

(a) My normal top bracket flat film rental for Warner Bros. pictures prior 
to mid-1954 was $30. With the exception of their 3—D pictures (which were 
on percentage terms of 40 percent), I never paid over $30, with one $35 devia- 
tion, and I played Warner Bros. product “right down the line,” occasionally 
skipping such pictures as I felt not suitable for my family type of patronage. 
However, with the coming CinemaScope, I soon learned that the price for all 
of this company’s CinemaScope productions was upped to 35, 40, and even 
5O percent. 

(bv) Refusing to submit to this gouge, I offered in December 1954 to buy the 
top Warner Bros. CinemaScope pictures at terms of $30 plus 50 percent of all 
receipts over $180—a 6 times split, in film business vernacular, which allowed 
ine to break even before paying additional film rental—with the lesser pictures 
falling in $25, $20 and $15 flat rental brackets. The salesman took up this offer 
with the branch manager in Denver, and I was subsequently notified that it 
was rejected. 

(c) In February 1955, I personally discussed the matter of my house expenses 
(overhead) and ability to pay with the Warner Bros. branch manager in Denver, 
whose only apparent reaction was to question 1 or 2 items of my list of ex- 
penses, which was taken directly from my books of account over a period of 
1 year ending June 30, 1954, and ignore the rest of it. No progress was made 
toward compromising our differences at this conference. 

(d@) In October 1955, following the survey promised a joint committee of 
representatives from Allied States Association and Theatre Owners of America 
by Mr. Benjamin Kalmenson of the Warner Bros. New York office, my Warner 
Bros. salesman offered me the then-accumulated backlog of pictures—many of 
which were over a year old and bled white by uncounted earlier runs in the 
Denver area—at flat rentals of $50, top bracket; $40, second bracket; and $30, 
third and bottom CinemaScope bracket. This “generous” offering, I was told, 
was devised and authorized by Mr. Roy Haines, the gentleman who conducted 
the Denver territory survey—and, I might add, conducted it unbeknownst to 
the great majority of independent exhibitors, including myself, without inquiry 
into the individual theater’s overhead or ability to pay. 

(e) I refused this offer on the grounds that to gross the $200 necessary to 
break even on 1 of the $50 pictures was a remote possibility. (My house 
expense figure was calculated at that time at $149.30 per normal play date.) 
To prove my point, I counteroffered to play any top bracket Warner Bros. picture 
they might select at terms of 100 percent of all receipts over the $149.30 break- 
even point. This, too, was rejected. 

(f) A change of branch managers having been effected at the Denver office 
of Warner Bros. last autumn, I repeated in November 1955 to the salesman of my 
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offer of December 1954 (see par. 8 (b)) and asked that he discuss it with the 
new branch manager in another effort to bring about a fair and equitable deal 
Two months elapsed, and just a few days ago (on January 25, 1956) I was 
finally advised by the salesman, presumably after he had talked to the new 
branch manager, that “we don’t do this.” 

(g) I have gone to considerable length to explain the “runaround” I have 
been subjected to by Warner Bros., because I feel that it is typical of many 
similar relationships between distributors and exhibitors all over the country 
By their action, the Warner Bros. people have proven to me beyond al! doubt 
that they neither want me to make a profit by playing their pictures nor to so 
much as break even. Meanwhile, I read announcements in the trade press that 
Warner Bros.’ net earnings have soared to unprecedented heights. I can only 
ussume that such are the result of extended runs in large theaters in big cities 
und the onerous terms exacted from the lesser exhibitors who, desperate for 
good pictures, will pay the rentals demanded of them. 


WALT DISNEY PRODUCTIONS 


%. (@) When Mr. Disney released throuch RKO Radio Pictures, Inc., my top 
film rental for all his feature product was $25. However, since the formation 
of his own distribution company (Buena Vista Film Distributing Co.), the terms 
for all his feature product for my theater have been quoted at 85 percent and 40 
percent. A further glance at the film rental tabulations in exhibit I will show 
that for me to make a practice of buying film at such percentage terms would 
he suicidal. Suffice it to say, the youngsters in my town are deprived of their 
rights to see any of Mr. Disney’s magic on my theater scr 
afford to meet his film rental demands. 

(b) To my knowledge, the Buena Vista method of solicitation and sales con 
tact has been one of printed circulars only. We lesser exhibitors do not even 
rate a phone call from whatever an indifferent sales staff the Denver branch office 
might have. 

10. It is quite obvious that without the concession stand in my theater lobby 
(the profits from which exceed those of the theater operation in 1955 and nearly 
equaled the theater profit in 1954) and without supplemental income to support 
my wife and daughter, the destruction of my theater would have been complete 
long ago, as surely as if by fire. 

11. The film distribution companies are guided by intelligent men who surely 
must know of the plight of thousands of small independent theaters, such as my 
own, but choose to ignore realities for one reason or another. Federal control 
of film rentals must be imposed to curb the arrogance and greed of distributors 
such as I have encountered and reported here—this, to my way of thinking, 
being the only alternative to the eventual elimination of the small independent 
theater from the American scene and of a way of life so long enjoyed by the 
American people. 


een because I cannot 


JAMES J. PETERSEN. 
Subseribed and sworn to before me this 27th day of January 1956. 


MAYBELLE S. WOOLBERT, 


Notary Public. 
My commission expires July 31, 1957. 


ExHIBIT I 


Vogue Theater, Littleton, Colo., tabulated figures for the theater operation only 
(concession figures excluded) 


Gross re- | Net earn- a : ' 
ceipts ! ings Film rentals 


2 $20, 151.22 | 2, 26% $5,825.96, 32.9 percent of gross less Federal 
administrative tax (4 quarters). 

3 18, 728. 45 | 2, 230.99 | $5,1 38.5 57, 28.7 7 percent of gross less Federal 

| administrative tax prior to April 1, 1954 

eT 17, 499. 40 , 582.80 | $4,897.94, 2 7 9 percent of gross 


_\— 
| 





1 Gross receipts figures are based on total ticket prices of 50 cents and 20 cents, which included 8 cents and 
3 cents admission tax, respectively, prior to April 1, 1954; no tax thereafter. 

2 Includes $2,462.78 Federal admission tax (4 quarters). 

3 Includes $300.32 Federal admission tax (Ist quarter only). 





542 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


(40) 


AFFIDAVIT OF TRUEMAN ‘I. REMBUSCH 


STATE OF INDIANA, 
County of Johnson, ss: 


Trueman T. Rembusch, being duly sworn, deposes and says: 

1. I am the secretary and treasurer of Syndicate Theatres, Inc., which oper- 
ates a small circuit of theaters in Indiana. My business address is 55% Hast 
Court Street, Franklin, Ind. I succeeded to most of these properties upon the 
death of my father and the operation of motion-picture theaters has been my 
principal occupation since attaining my majority. My long experience in various 
offices of Allied Theater Owners of Indiana, Inc., and Allied States Association 
of Motion Picture Exhibitors, will be described in my oral testimony dealing 
generally with the problems of the independent motion-picture exhibitors. 

2. This affidavit deals only with my efforts in behalf of Syndicate Theatres, 
Inc., to license from Loew’s, Inc. (alternately called by its trade name Metro- 
Goldwyn-Mayer or M-G-M), a picture entitled “Guys and Dolls” for exhibition 
in Columbus, Ind., a city of about 20,000, in which Syndicate has 2 theaters, 
the Crumps, with 900 seats and the Mode, with 715 seats. The Mode is currently 
closed for lack of available suitable product with which to keep it in operation. 

3. This complaint has special reference to violations of the following provi- 
sions in the final decree entered against Loew’s in the Paramount case: 

Section II, paragraph 1, which enjoins Loew’s— 

“From granting any license in which minimum prices for admission to a 
theater are fixed by the parties, either in writing or through a committee, or 
throuch arbitration, or upon the happening of any event or in any manner or by 
any means.” 

And section IT, paragraph 8, enjoining that defendant— 

“From licensing any feature for exhibition upon any run in any theater in 
any other manner than that each license shall be offered and taken theater by 
theater, solely upon the merits and without discrimination in favor of affiliated 
theaters, circuit theaters. or others.” 

4. On December 14, 1955, Foster B. Ganker, Indianapolis branch manager of 
M-G-M, paid a routine call to our office in Franklin. I asked him to quote us on 
Guys and Dolls for our Mode Theater, in Columbus, but he said he had received 
no selling instructions from the main office in New York. I told him I was pre- 
pared to accept a 90-10 overhead deal, to charge $1.25 for adults and 50 cents 
for children and to run the picture as long as I wanted. However, I added, I 
wanted to play the picture in January on our regular availability. I asked him 
to submit a deal. 

5. By a 90-10 overhead deal I meant that I was willing to play the picture on 
a division of the box-office receipts whereby, after first deducting my overhead 
expense, I would pay 90 percent to Metro and retain 10 percent. These per- 
centage deals based upon a division of the receipts after deducting the theater's 
overhead are well known in the theater business. 

6. On December 20, in compliance with his telephone request, I sent Mr. 
Gauker the theater’s overhead figures. On January 3, 1956, Gauker called me 
to say that our overhead was too high and was unacceptable to Mr. Robert 
Mochrie, who served a liaison man between Sam Goldwyn, the producer of 
Guys and Dolls, and M-G-M, the distributor. I asked Gauker what kind of a 
deal would be acceptable and he said, “A straight 70-30 deal (i. e., 70 percent 
to M-G-M and 30 percent for us) with no allowance for house overhead and no 
advertising allowance.” I asked him if it would be all right for me to call 
Mochrie and he replied, “Please do.” 

7. In the meantime, Guys and Dolls opened at Keith’s Theater in Indian- 
apolis on December 23. Columbus is 48 miles from Indianapolis. 

8. On the same January 3 I called Mr. Mochrie who confirmed what Gauker 
had told me, asserting that our overhead figures were too high; he claimed 
that, based on his forecast of the gross receipts, the most the film company 
could hope to get after deduction of our overhead was 40 percent and that this 
was unacceptable. I reminded him that he took a chance on every 90-10 deal 
based on overhead: that I knew M-G-M was selling other accounts on that 
basis including the Indianapolis run, and that I felt the company should not 
discriminate against me. 

9. In the course of this conversation I reminded Mochrie that even with his 
low estimate of a gross of $7,000 for the engagement, M-G-M still would realize 
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a film rental of $2,800 and I asked, “What would you rather have out of 
Columbus for Guys and Dolls, $2,800 or nothing?” Without hesitation he re 
plied, “Nothing.” I then asked what deal would be acceptable and he said a 
70-30 deal with no consideration for overhead. He then asked, “What about 
the other towns on Guys and Dolls,” and I said, “Let's get Columbus out of the 
way and we can discuss the others later, thereby avoiding a possible attempt 
on his part to condition the licensing of the picture in Columbus upon its being 
shown in the other towns in which Syndicate Theaters, Inc., has theaters. In 
concluding the conversation, Mochrie promised to think the matter over and to 
talk to the M-G-M main office and to get in touch with me later. 

10. Ten days elapsed without having heard from M-G-M, I called Mochrie on 
January 13 and he insisted that the deal must be 70-30. I remonstrated with 
him saying that I knew they were making 90-10 deals all over the country and 
that they were discriminating against us. He again promised to think it over 
and to call me in a few days. Meantime Guys and Dolls was still playing in 
Indianapolis and Columbus was falling further and further behind in its 
availability. 

11. By January 31 I still had not heard from Mochrie and I thereupon called 
Mr. Maurice Silverman, of the Department of Justice’s Antitrust Division, who 
is charged with looking after motion-picture complaints. I told Mr. Silverman 
that I was convinced M-G-M was using the difference between us on terms as 
a subterfuge to give Keith’s Theater in Indianapolis an unreasonable clearance 
over the town of Columbus. Columbus was never before subjected to clearance 
in favor of Indianapolis. I read to Mr. Silverman the following wire which I 
proposed to send (and did send) to Mochrie: 

“No word Guys and Dolls as promised our telephone conversation January 13. 
Accept your term demands 70-30 for Mode Theater, Columbus, Ind. Due to 
picture having passed our availability, have not made decision on admission 
prices.” 

12. On the afternoon of January 31 Mr. Silverman called me back and asked 
if I would mind if he interceded with M-G-M in my behalf. I thanked him and 
said, “Please do so.” 

13. On February 1 I received the following telegram dated January 31 reject- 
ing my offer and interposing another roadblock to the playing of the picture in 
Columbus : 

“Your telegram today Guys and Dolls, Columbus, Ind. Am not agreeable play 
picture Mode Theater. Am agreeab'e accept terms you offer for Crumps Treater. 
If this is agreeable to you suggest you contact Metro representative.” 

14. I at once called Mr. Silverman and read him Mochrie’s telegram. He said 
he had talked to M-G-M’s attorneys and tried to persuade them to let me have 
the picture, but without success. 

15. On this same February 1, I wired Mochrie pointing out, among other things, 
that the Crumps Theater, which he specified for the run, was not suitable for 
Guys and Dolls because it is not equipped with stereophonic sound. My wire 
read: 

“Retel 31, contents surprising in view telephone conversation January 13. 
You specifically demanded 70-30 deal for Guys and Dolls, Mode Theater, Colum- 
bus, Ind. Yesterday I acceded to your demands by telegram. Additionally, 
Crumps Theater not equipped stereophonic sound as is Mode Theater, only theater 
in Columbus so equipped. Therefore, unable to play Crumps as demanded your 
telegram. Are you withdrawing 70-30 demands offered Mode Theater January 
13? If so, why? Additionally, your procrastination this matter preventing 
exhibition on our usual availability which loss of availability seriously damages 
cur company.” . 

16. On February 7 the following telegram, dated February 6, was received 
from Mochrie: 

“Question of theater was not an issue on January 13 when we talked and 
hecame so only last week. We are prepared to service the Crumps Theater with 
an optical print (i. e., one which can be played on regular equipment without 
stereophonic) and we definitely prefer the Crumps Theater to exhibit Guys and 
Dolls. If you are insistent that this picture play the Mode Theater, which is now 
closed, we will comply with your request despite fact we think it unwise to do so.” 

17. On the following day, February 8, I wired Mochrie as follows: 

“Retel February 6, your point Mode Theater, Columbus, closed unusual since 
you accepted closed Keith Theater showing Indianapolis Guys and Dolls play- 
date opening Christmas week. Your refusal sell us same terms Indianapolis 
showing and slow acceptance our agreeing to your repeat confiscatory term de- 
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mands 70-30 with no advertising allowance or overhead consideration relegates 
Columbus showing minimum 9 weeks after legal and rightful playing position 
our Mode Theater. Consider this wire request you furnish print Guys and 
Dolls use Mode Theater, Columbus, Ind., open February 16 or not later than 22d, 
since time is of the essence. Audience potential Guys and Dolls dropping daily 
due unfair and late playing position you have maneuvered Columbus and onset 
Lenten season common sense dictates charging regular admissions, 60 cents 
adults, 25 children. Please confirm by return wire playdate requested so adver- 
tising campaign can be launched immediately.” 

18. Also on February 8 Joseph Finneran, president of Syndicate Theaters, Inc., 
received a telephone call from Mr. Gauker, of M-G-M, stating we would have to 
run trailers (i. e., strips of film advertising coming attractions) 2 weeks in ad- 
vance of the opening of Guys and Dollis. Mr. Finneran asked him how we could 
run the trailers since the theater was closed. He also asked Gauker when we 
could expect to receive a print of Guys and Dolls and Gauker said he thought 
it would be somewhere around the first or second week in March. Mr. Finneran 
reminded Gauker that the picture was first requested by us in December; that 
it opened in Indianapolis on December 23, and that with this additional delay 
Columbus, instead of its rightful playing position on territorial release, would 
be relegated to a position 10 weeks or 70 days after territorial release. Mr. 
Gauker replied that he was sorry but M-G-M insisted upon the running of the 
trailer 2 weeks in advance of the opening. 

19. Feeling that the circumstances of this case warranted a more vigorous 
display of interest and energy than merely pleading with M-G-M to let Syndi- 
cate Theatres have this picture, I wrote Maurice Silverman on February 3, 
in part, as follows: 

“If my complaint appears to be a matter between only Columbus, Ind. 
people, my theater and Metro-Goldwyn-Mayer, I want to assure you that is not 
so. Hundreds of other Indiana theaters and thousands of Indiana citizens are 
being discriminated against in the same manner by Mr. Mochrie and Metro- 
Goldwyn-Mayer. If you allow these convicted monopolists to get away with 
violating the Paramount decree on Guys and Dolls you may rest assured they 
will construe their discrimination in the case of Guys and Dolls as having the 
blessing of your Department and henceforth will incorporate it in their sales 
policies on most pictures, which result will ruin the majority of Indiana theaters. 

“T would like a frank answer to my letter, as to whether you agree with my 
Hoosier way of looking at the Guys and Dolls incident.” 

This letter to Mr. Silverman is too long to be copied into this affidavit but a 
copy is annexed hereto marked “Exhibit A.” 

20. Not until February 15 did my office in Franklin receive a wire, dated 
February 14, from Mr. Robert Mochrie in answer to my wire of February 8 
though I had in the wire of the 8th specifically requested an immediate reply. 
Mr. Mochrie’s wire is as follows: 

“My absence from the city prevented me from answering your wire of Feb- 
ruary 8 earlier. The charges you make are wholly unfounded. You recall that 
we always preferred Crumps for Guys and Dolls. We still do. You are hurting 
our revenues by showing Guys and Dolls at the Mode Theater on your method 
of exhibition. We think your experience at the Mode will prove us right. If 
you insist on the Mode rather than Crumps we will furnish print for the Mode 
on February 22 or thereafter on terms 70/30. You are wrong about adver- 
tising. We were and are agreeable to assume 70 percent of cost of advertising, 
amount to be mutually agreed upon. 

“‘Ropert MocuHrie.” 

Mr. Mochrie, in his wire of February 14, distorted two facts: One, Crump 
Theater did not become an issue until Mr. Mochrie’s wire of January 31, long 
after negotiations opened December 14 with Mr. Gauker of Metro. Two, in 
original 70-30 demands made January 3 by Mr. Gauker and Mr. Mochrie, no 
advertising allowance was offered. 

21. Mr. Finneran of our office wrote Mr. Mochrie, airmail special delivery, 
the following letter: 

“On February 8, 1956, Mr. Rembusch sent the last of his many proposals made 
to you on Guys and Dolls for use in Columbus, Ind. This proposal was sent 
by wire. He ended that wire with this sentence: ‘Please confirm by return 
wire play date requested so advertising campaign can be launched immediately.’ 

“In anticipation of your reply he held himself in readiness for action until 
Monday morning, February 13. Your wire accepting February 22 for our Guys 
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and Dells booking in Columbus, Ind. was received shortly before 10 a. m 
February 15. 

“In spite of my conviction that your delay in answering Mr. Rembusch's wire 
of February 8, changed all plans for reopening the Mode Theater at Columbus 
I did make every effort to reach Mr. Rembusch by telephone without success. 

“Should you desire to discuss further the issue at hand or any other, you 
may reach Mr. Rembusch at the following address: Trueman T. Rembusch, 
Mlorian Apartments, Nurmi Isles, For Lauderdale, Fla. Telephone: Jackson 
29663." 

As of February 24, 1 have not heard further from Mr. Mochrie. 

22. On February 24 I wrote to Mr. Charles Reagan, general sales manager of 
Iwew's, Inc. The following is the last paragraph of that letter: 

“This letter was written because of our long-time friendship and in an attempt 
to settle this matter amicably and bring to your attention the unbearable eco 
nomic hardship worked on our type of theaters by the prerelease system as 
practiced in the release of Guys and Dolls and, I am informed, contemplated 
for the release of your picture I'll Cry Tomorrow. Frankly, Charlie, if I can't 
secure relief from these illegal practices I have no other recourse but to file 
suit immediately.” 

The letter to Mr. Reagan is much too long to be copied into this affidavit ; how 
ever, a copy is annexed hereto, marked “Exhibit B.” 

I respectfully submit to the Committee that in the case of a violation of a law 
affecting my person or property, I can go to my local county or city prosecutor 
and swear out an affidavit setting out the facts as to the violation of the law 
I believe this to be a basic right. Furthermore, I can see no difference—except 
in scope—between the small county or city prosecutor and the United States 
Department of Justice. In my letter to Mr. Maurice Silverman, dated February 
3, I specifically requested that I be allowed to swear out an affidavit charging 
Mr. Goldwyn, Mr. Mochrie, and Loew’s, Inc., with violation of the provisions of 
the Paramount decree. As of this date I have not received a reply to that letter 
of February 3 from Mr. Silverman or any other member of the Department of 
Justice. I therefore charge the Department of Justice with depriving me of 
a basic right in law and forcing me to seek recourse through Federal courts 
which recourse, due to the interminable delay of such action, may bring relief 
far too late to save my theater investments. I therefore plead with this com 
mittee to take whatever steps necessary to assure that a citizen may request 
the right to file an affidavit with the Department of Justice against persons o1 
companies violating the decrees of the United States courts and the laws of ow 
country, and have that affidavit expeditiously put through channels by the 
Department of Justice so that the rights of small citizens mry be protected 


TRUEMAN T. RemMpBpuscn 
Subscribed and sworn to before me this 27th day of February 1956. 
[SEAL] Dora Wore, Notary Public. 
My commission expires January 22, 1957. 


Exutsir A 
FEBRUARY 3, 1956 
Mr. MAURICE SILVERMAN, 
Deputy Attorney General, Antitrust Division, 
Department of Justice, Washington, D. C. 


Dear Mr. Su.VERMAN: Since I have kept you fully advised with my attempts 
to secure the picture Guys and Dollis for the benefit of our good people in 
Columbus, Ind., it is unnecessary for me to go into the details of Mr. Mochrie’s 
and Metro-Goldwyn-Mayer’s discrimination in preventing our securing Guys and 
Dolls for the Columbus, Ind., area. 

I want you to know that I appreciate your intervention in our behalf, with 
Metro-Goldwyn-Mayer, attempting to persuade them to sell Guys and Dolls for 
our use in Columbus, Ind. Last night I lay awake for some hours weighing the 
whole matter. I thought about your statement that a distributor has the right 
to ask any price he chooses for his product. I then turned to the fact that the 
Indianapolis theater, The Keiths, which enjoys playing Guys and Dolls on a 
90-10 overhead deal, is operated by a corporation which corporation is controlled 
by the general sales manager of Metro-Goldwyn-Mayer, Mr. Charlies Reagan, 
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through his wife’s ownership of stock in the aforesaid corporation. Yet when 
we offer an even better deal we can’t get the picture for our Columbus, Ind., 
theater. I thought about the fact that the audience potential on the picture is 
beginning to decline and the peake of that potential can never be retrieved for 
Columbus, Ind., due to Mr. Mochrie’s and Mr. Reagan’s discrimination as to our 
theater. After kicking these facts around a bit, I got out of bed and went to my 
library and pulled out a copy of the Paramount decree of 1948. In that docu- 
ment I found the following passage: 

“From licensing any feature for exhibition upon any run in any theater in any 
other manner than that each license shall be offered and taken theater by 
theater, solely upon the merits, without discrimination in favor of affiliated 
theaters, circuit theaters, or others.” [Emphasis added. ] 

Now I would like to give you my frank views in the matter of the discrimina- 
tion being shown our Columbus people and Columbus theater by Metro-Goldwyn- 
Mayer and Mr. Goldwyn’s Mr. Mochrie, preventing our showing of the picture 
Guys and Dolls. If I am frank please charge it up to how we Hoosiers look upon 
the obligations citizens elected as officials of government and employed officials of 
government owe to our great democracy. Our good Indiana citizens take a 
great interest in government. Because they take an interest in government 
and how it is run, our State, Indiana, is one of the few in the Union that has no 
bonded indebtedness. We have no State income tax. Indiana has the finest 
roads of any State in the country and is very progressive in every way. It has 
always had excellent State government. Now we folks in Indiana look upon our 
elected and employed officials as servants of the people. We reason that, after 
all, we pay their salaries and if the boys get off base we as citizens have a right 
to not only protest but to protest loudly. We won’t let the veneer of the office 
dignity, whatever it may be, thwart us in securing our rights, action, and/or 
result that is the obligation of the responsible individual to perform. Because 
we Hoosiers have that interest in our Government our State is a very strong 
one. When we are called upon as individuals imbued with special skills, to 
give of those skills to certain State operations needing improvement, we give 
of our time freely and in most cases. without remuneration. If in the course of 
giving of our time we encounter constructive criticism of our efforts from other 
citizens we do not object to those criticisms for we feel they go with the chore 
accepted, and attempt to profit by those criticisms. 

For instance, Governor Craig some 2 years ago called this writer. He was 
dissatisfied with the operation of our State fair. He wanted someone out of 
show business to serve on the State fair board and he asked me to serve. I 
protested that I had too many irons in the fire and didn’t see how I could accept 
the appointment proffered. Governor George Craig swept away my excuses 
with, “Trueman, as a citizen of Indiana you owe the State and its people a part 
of your time in the interest of better government.” So I found myself serving a 
2-year term on the State fair board with but one mandate from the Governor: 
“Get for the people of Indiana every cent they have coming to them.” 

Although entitled to a slight per diem as a member of the fair board I have 
never accepted that per diem; though the burden imposed by my serving has 
been very great. 

One instance as a State Fair Board member is, I think, apropos of your posi- 
tion in the matter of Guys and Dolls and our Columbus, Ind., people. I have 
charge of the State Fair grandstand during the fair and for the running of the 
100-mile Hoosier Hundred big car auto race. In 1954, shortly after the race 
started, as is my custom, I was on duty at the main gate in order to handle any 
complaints as to seating, etc., that might arise. One of our good Indiana citi- 
zens, one of the maddest I have ever witnessed, came to me with a just com- 
plaint. He had paid $7.50 for two tickets high up in the grandstand. He stated 
that the seats had been soiled by the pigeons that he couldn’t sit in them without 
ruining his clothes. I asked him if the usher had wiped them off with the towels 
they are provided with. He said, “Wiping won’t take care of it, they have to be 
washed.” I didn’t argue, I got two towels—one I dampened, the other was dry. 
I climbed to the top of the grandstand with him and washed both seats he had 
purchased. 

Now the point is that I believe Mr. Mochrie and Metro-Goldwyn-Mayer, the 
twin-distributor pigeons soiled the seats of our Columbus theater by discrimi- 
nating against Columbus people in preventing the showing of the picture Guys 
and Dolls. In my Hoosier way of looking at things I think it behooves you to 
take the towels in hand provided under the Paramount decree for your use, and 
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do a job of washing on Mr. Mochrie and Metro-Goldwyn-Mayer. After all, the 
Department of Justice is supposed to serve the same purpose on a national level 
as a small town prosecutor serves on a local level. If I am wronged on the 
local level I can go to my prosecutor and swear out an affidavit to the facts and 
get action, as required by law. I am ready to give you any sworn affidavits 
needed for you to get the job done. If it is a personal appearance before your 
Department that is needed to prosecute the case I stand ready to appear and 
present my charges against Mr. Goldwyn, Mr. Mochrie, and Metro-oldwyn 
Mayer. After all, these men are convicted monopolists and as such are no 
different than any other person convicted of violating the law and only the big 
stick provided by your Department can do the job. Persuasion, as you attempted 
with Metro in my behalf, will never work. 

If my complaint appears to be a matter between only Columbus, Ind., people, 
my theater and Metro-Goldwyn-Mayer, | want to assure you that is not so 
Hundreds of other Indiana theaters and thousands of Indiana citizens are being 
discriminated against in the same manner by Mr. Mochrie and Metro-Goldwyn 
Mayer. If you allow these convicted monopolists to get away with violating 
the Paramount decree on Guys and Dolls you may rest assured they will con- 
strue their discrimination in the case of Guys and Dolls as having the blessing 
of your Department and henceforth will incorporate it in their sales policies 
on most pictures, which result will ruin the majority of Indiana theaters. 

I would like a frank answer to my letter, as to whether you agree with my 
Hoosier way of looking at the Guys and Dolls incident. 

Yours truly, 
SYNDICATE THEATERS, INC., 
TRUEMAN T. REMBUSBCH, 
Secretary-Treasurer. 


ExHIsit B 


Fesrevuary 24, 1956. 


Mr. CHARLES M. REAGAN, 
Loew’s Inc., Loew Building, 
New York, N. Y. 


DeaR CHARLIE: On December 14, 1955, I made my first request of Mr. Foster 
Gauker, your Indianapolis branch manager, to buy the picture Guys and Dolls 
for our Mode Theater, Columbus, Ind. I offered terms for the picture comparable 
to terms being accepted in other theaters, that is, overhead taken out first and 
then 90 percent to Metro as the distributors of Guys and Dollis and 10 percent 
to our company, and agreed to charge $1.25 for adults and 50 cents for children. 
On December 23, Guys and Dolls opened at the Keiths Theater in Indianapolis, a 
much smaller theater than either the Circle or Indiana Theaters in the same city 
Not until January 3, 1956, did I receive from Mr. Gauker word that the deal 
proffered for the picture Guys and Dolls was unacceptable; that if I were 
to get the picture I must pay a firm 70-30 with no overhead allowance of any 
kind, including advertising overhead. On that same day I called Robert Mochrie, 
Mr. Goldwyn’s sales representative and liaison with your company, who also 
rejected our 90-10 offer. 

Beginning on January 3, and continuing through February 15, I received from 
Mr. Mochrie a most classic ‘“Tinkers to Evers to Chance” runaround preventing 
my showing Guys and Dolls within our regular Columbus, Ind. availability which 
availability is based on territorial release. 

As you well know, a motion picture, particularly an important one such as 
Guys and Dolls is a most fragile piece of merchandise. Unless the picture plays 
within 6 weeks of territorial release the full box office potential of the picture 
is missed, for the box office on any hot picture drops off precipitously after 6 
weeks. This rapid spoilage of motion pictures has come about since television. 

Mr. Mochrie’s refusing to license the picture Guys and Dolls to our Columbus 
theater, at terms he is accepting in other theaters and then delaying acceptance 
of our desperate attempt to buy the picture hot at 70-30, until the box office 
potential of the picture had dropped, is part and parcel of a growing pattern to 
relegate all our type towns to a late and uneconomic playing position long after 
the apparently preferred city first runs. Unless we are able to buy films such as 
Guys and Dolls, at terms comparable to the big city first-run theaters and play 
these films on our regular availability when the pictures are at their peak box 
office potential, we might as well turn our theaters into garages. 
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Late in the correspondence and telephone conversations with Mr. Mochrie 
covering my attempt to buy Guys and Dolls, Mr. Mochrie as a further delaying 
tactic demanded the Crump Theater instead of the Mode Theater, however all 
over the country Mr. Mochrie has accepted 90-10 overhead deals from the large 
circuit theaters and accepted dates in the smaller theaters, such as the Keiths in 
Indianapolis but not from us. Obviously Mr. Mochrie’s tactics had but one 
motive, the same motive back of all pre-releases, that is—to give the Indianapolis 
theaters an unfair and illegal clearance over our Columbus theaters and other 
theaters in our circuit. 

The picture Guys and Dolls has now long finished playing Indianapolis. The 
peak box office potential of the picture in Columbus was passed in middle Janu- 
ary; the terms I offered for the picture were based on an early play date in 
January. Therefore, ] am withdrawing my offer of 70-30. 

The purpose of this letter, however, is to ask for assurances from you that 
we will be served such pictures as I'll Cry Tomorrow on our regular availability 
with or shortly after the Indianapolis break and at terms comparable to the 
terms being paid by other large circuit theaters. Unless I have such assurance 
I have but two alternatives: One, to close my theaters and convert them to real- 
estate rentals. Or, two, to file suit in Federal court seeking relief from this 
intolerable condition of late and illegal availabilities enforced through term 
gimmicks, withholding of prints or what have you. 

It is my attorney’s opinion that Mr. Mochrie, in the handling of the Guys and 
Dolls negotiations, violated two part of the consent decree: 

Section II, paragraph 1, which enjoins Loew’s from granting any license in 
which minimum prices for admission to a theater are fixed by the parties, either 
in writing or through a committee, or through arbitration, or upon the happening 
of any event or in any manner or by any means. 

Mr. Mochrie violated this portion of the decree when he wired me on February 
14, a copy of which wire I received today, February 24 while on vacation, when he 
wrote: 

“You are hurting our revenues by showing Guys and Dolls at the Mode on your 
method of exhibition.” (Mr. Mochrie was referring to our stated intention, 
wire of February 8, to charge regular admission prices. ) 

And also violated that portion of the decree: 

Section II, paragraph 8, enjoining the defendant Loews from licensing any 
feature for exhibition upon any run in any theater in any other manner than 
that each license shall be offered and taken theater by theater, solely upon the 
merits and without discrimination in favor of affiliated theaters, circuit theaters, 
or others. 

Mr. Mochrie violated this provision of the decree by the subterfuge of placing 
a myriad of obstacles in our way to prevent a completed negotiation of the pic- 
ture Guys and Dolls so that it could be played in our regular availability. 

This letter was written because of our long-time friendship and in an attempt 
to settle this matter amicably and bring to your attention the unbearable eco- 
nomic hardship worked on our type of theaters by the prerelease system as 
practiced in the release of Guys and Dolls and I am informed, contemplated for 
the release of your picture [ll Cry Tomorrow. Frankly, Charlie, if I can’t 


secure relief from these illegal practices I have no other resource but to file 
suit immediately. 


Kindest regards, 


SYNDICATE THEATRES, INC., 
TRUEMAN T. REMBUSCH, 
Secretary-Treasurer. 


(40-a) 


SUPPLEMENTAL AFFIDAVIT OF TRUEMAN T. REMBUSCH 


STATE oF INDIANA, 
County of Johnson, ss: 


Trueman T. Rembusch being duly sworn, deposes and says: 

1. That I am the Trueman T. Rembusch, secretary-treaturer of Syndicate 
Theatres, Inc., whose business address is 55% East Court Street, Franklin, Ind. 

2. That on February 27, 1956, I did execute an affidavit filed before the Senate 
Select Committee on Small Business Subcommittee on Retailing, Distribution 
and Fair Trade Practices. 
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3. That on March 3, 1956, I wrote Mr. Stanley N. Barnes, Assistant Attorney 
General, Antitrust Division of the United States Department of Justice, Wash 
ington, D. C. That a copy of this letter is annexed hereto and made a part 
hereof and marked “Exhibit A.” 

4. That on March 13, 1956, I received a reply to that letter, from Mr. Stanley 
N. Barnes, Assistant Attorney General, Antitrust Division of the United States 
Department of Justice, a copy of which letter is also annexed hereto and made a 
part hereof and marked “Exhibit B.” 

5. I respectfully ask that this supplemental affidavit be made a part of the 
original affidavit filed before said Senate Select Committee on Small Business 
Subcommittee on Retailing, Distribution and Fair Trade Practices, on February 
27, 1956. 

TrvueMaNn T. ReMeBuscu. 

Subscribed and sworn to before me this 19th day of March, 1956 


[SEAL] Dora Wore, Notary Public 


My commission expires January 22, 1957 


a 


Exuhisir A 
Marcn 3, 1956 
Mr. STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division, 
United States Department of Justice, Washington, D.C. 

DEAR Mr. BARNES: This letter will acknowledge receipt of your letter of 
February 27, 1956. 

In my letter to you of February 3, I set out a basic obligation of the Department 
of Justice to the citizens of this country. In answer to my letter you chose to 
ignore the principle as set out. I am referring to my statement that basically 
there is no difference between the Department of Justice and the small-town or 
country prosecutor, except in scope. In the case of the latter, when as a citizen 
I am personally injured by the illegal acts of a person or persons I have the 
right to swear out an affidavit and present it to my prosecutor who in turn has 
the obligation to bring the party or parties responsible into court, where the 
correctness of my charges can be ascertained. If the charges made in my sworn 
affidavit are found by the court holding jurisdiction to be correct, I can then 
secure relief in one form or another. Despite the national scope of the Depart 
ment of Justice I am told by eminent counsel that its function and obligations to 
the citizens of the United States are basically the same as the small town, 
county, or city prosecutor's obligation to protect the rights and property of the 
citizens of their communities. 

Therefore, consider this letter as a formal demand that I be allowed by your 
Department to swear out an affidavit charging Samuel Goldwyn, Robert Mochrie. 
Charles Reagan, sales manager of Loew’s, Inc., Loew's Inc., and the operators of 
the Keith’s Theatre and Loew’s Theatre in Indianapolis, Ind., with violation 
of the Paramount decree of 1948 as to fixing of admission prices, illegal clear- 
ances, forcing of pictures, and discrimination as to the availability of my theaters 
to the picture Guys and Dolls. Additionally, injunctive relief against Loew's 
contemplated policy with respect to the picture, I'll Cry Tomorrow, and any 
others which violate the decree. I am fully aware of my responsibility under 
the laws covering false arrest and because I am so sure of my facts I am willing 
to assume that responsibility. 

This letter does not include a formal affidavit for the reason that you may 
prefer to have it prepared for my execution, in a form preferred by your Depart- 
ment. However, if yeu prefer, I shall have my attorney prepare the affidavit 
for my formal execution and forward it to you at once. In either case, will you 
please advise me by return mail of your preference. 

Yours very truly, 
SYNDICATE THEATRES, INC., 
TRUEMAN T. REMBUSCH, 
Secretary-Treasurer. 


Copies to: Senator Homer Capehart, Senator William Jenner, Congressman 
Charles Halleck, Congressman Earl Wilson. 
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Exuisit B 


UNITED STATES DEPARTMENT OF JUSTICE, 


Washington, D. C., March 13, 1956. 
Mr. TRUEMAN T. REMBUSCH, 


Secretary and Treasurer, 
Syndicate Theatres, Inc., 
Franklin, Ind. 


Deak Mr. REMBuscn: We have your letter of March 3, 1956, which relates to 
your efforts to license the motion picture Guys and Dolls for exhibition in one of 
your theaters in Columbus, Ind. 

We believe it will be helpful first to make a few general observations which 
have a bearing on the contents of your letter. The terms on which a motion 
picture is to be licensed by a distributor to an exhibitor are essentially for deter- 
mination by negotiation between the distributor and exhibitor concerned. A 
distributor, so long as it acts in the exercise of its own individual busiuess dis- 
cretion, may price a picture at any level it desires; and a distributor is not pre- 
cluded from asking a greater percentage of the gross from one licensee than it 
has asked from another licensee in another competitive area. Where an exhibitor 
operates two or more theaters in a town, a distributor may properly negotiate 
to have an exhibitor play the picture in one of such theaters rather than another. 

When a picture is licensed on the basis of a percentage of the box-office receipts, 
the admission prices the exhibitor expects to charge and the film rentals the 
distributor may reasonably expect to derive from the engagement are obviously 
related. Therefore, in evaluating a percentage offer, the distributor may take 
into account information given to it by the exhibitor concerning his proposed 
admission prices. However, in view of the provisions in the judgments entered 
in the Paramount case relating to admission prices, the exhibitor cannot be re- 
quired to agree that on the licensing of the picture to him he will charge partic- 
ular admission prices, including the admission prices he may have advised the 
distributor he proposed to charge. 

With respect to your negotiations for licensing the motion picture Guys and 
Dolls for Columbus, Ind., we used our good offices to secure the picture for you 
for the theater you wanted to play it in at the terms you offered. We, of course, 
could not compel the distributor to permit you to play the picture at the Mode 
rather than the Crump or to decide, when it had evaluated your offer on the basis 
of all the information available to it, that such offer was a satisfactory one. 
However, your offer was accepted for the theater you wanted to play it in and 
our good offices may well have been of some assistance in achieving this result. 
In view of this, we do not feel that any further action on our part with respect 
to this matter is justified. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division. 


(41) 


AFFIDAVIT OF DONALD RIscH 
STATE OF MINNESOTA, 
County of Swift, 8s: 


Donald Risch, first being duly sworn on oath deposes and states as follows: 

1. That he is an owner of the Reno Theatre of Appleton, Minn.; that the Reno 
Theatre of Appleton, Minn., has 485 seats, and Appleton has a population of 
approximately 2,500. 

2. That he is the son of the late Reno Risch, and that his family has been in 
the theater business in Appleton for 46 years. 

3. That because of the results that follow from playing percentage pictures, 
namely, unconscionable increase of flat rentals—he has, after a long argument 
in each case, refused to play any percentage pictures which, of course, has kept 
from being shown to the people of Appleton, some of the finer pictures. 

4. That in spite of increased grosses resulting from excise-tax relief, since 
April 1, 1954, the Reno Theatre is still paying the same percentage of its gross 
for film rental: consequently, tax relief has meant nothing to him but has gone 
entirely to the film companies. 

5. Because of his refusal to play percentage pictures, it is impossible for him 
to secure pictures until 5 or 6 months after release. As a result of this, many 
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customers are lost who will 2 
to see pictures offered before he is given the right to play them 

6. In the 12 months prior to tax relief, our theater paid an averag { 
per week for the 3 feature films used. During 1055, our weekly feature film 
rental rose to an average of $152.50. It is apparent then, that our teature Oh 
rental has been raised 10 percent since April 1, 1054, 

7. Pictures which we have been unable to show at our Appleton theater 
because of unreasonable percentage demands, include Not As a Stranger, Private 
War of Major Benson, Lady and the Tramp, Vanishing Prairie, Living Desert 
and others. Our theater did not play from Here to Eternity until very recently 
more than 2 years after its release. It is the opinion of your affiant that the 
copyright privilege of the major film companies should not be used to deprive 
millions of Americans, including the people of Appleton, of the finer pictures, 
to confine them to the large theaters which can afford to pay percentage. These 
fine pictures are denied to affiant because he will not pay and cannot pay the 
same percentage as the Radio City Music Hall—if, indeed, that theater is 
required to pay the same percentage that is demanded of your affiant. He does 
not believe that it is required to do so. 

8. The financial position of this theater is precarious now, and it has not yet 
met the real impact of television, since that new medium of entertainment did 
not hit our area until October 1955. 

9. That your affiant believes that if some relief is not granted to small-town 
independent theater owners, including himself, the doors of his theater will be 
closed, with the result that there will be no public entertainment other than 
sports in Appleton for young or old. 

Further affiant sayeth not, except that he makes this affidavit in support of 
the claims of the Allied States Association of Motion Picture Exhibitors before 
the Senate Subcommittee on Small Business. 


drive to towns as far as 2 miles from Appleto 


DonaLp Riscu 
Donald Risch, being duly sworn, on oath deposes and says that he has read 
the foregoing affidavit and knows the contents thereof, and that the same is true 
of his own knowledge, except as to those matters stated therein on informatior 
and belief, and that as to such matters, he believes it to be true. 
Subscribed and sworn to before me this 24th day of January 1956. 


L. M. Kvam, Notary Public. 
My commission expires June 30, 1961. 


(42) 
AFFIDAVIT OF J. M. RostTvoip 
STATE OF MINNESOTA, 
County of Hennepin, 3s: 


J. M. Rostvold, first being duly sworn on oath deposes and states as follows: 

1. That he is the owner of the State Theatre of Caledonia, Minn.: that the 
State Theatre of Caledonia, Minn., has 280 seats. It was built in 19—; it has 
equipment as follows: 


Paid fer equipment in 1946 


db tntanitiealelanias ‘ $18, 500 
New equipment in 1954 


rk a a eee . “ 3, 000 
New equipement in 4053. ...5...24...-....... bib heb —— 1, 500 
Bee Oe Ten Wr Brisk idk ae wh in otk ceed , 1, 500 





cei ——— 


Caledonia has a population of 2,300. 

2. That his loss from the operation of the State Theatre in 1955 was $1,160.07 
Actually, it is $2,160.07 because he contributed $1,000 from his savings to the 
operation of the theater. The above figures include losses from his popcorn and 
candy business. 

3. That he is situated like a great many other independent theater owners in 
that he grosses less than $400 per week and the film companies take some $7,000 
per year out of his theater in film rental. 

4. That his eventual elimination from the theater business is merely a questior 
of time unless some method is found of giving him reasonable film rental, sinc 
it is impossible to cut any of the other smaller expense items 

5. The year 1954 was even worse than the year 1955, in that he purchased 
that year $3,000 worth of new equipment and spent $1.500 on the theater buildir 
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so that a wide screen could be handled. 
new equipment which he cannot afford. 

6. Tuat an independent theater situation such as Caledonia requires between 
3 and 5 program changes per week, but that the film companies have created an 
artificial shortage of product which denies him of enough product to operate 
his theater and, at the same time, has created a seller’s market in which he will 
not be able to survive much longer if he is not given help. 

Further affiant sayeth not, except that he makes this affidavit in support of the 
claims of the Allied States Association of Motion Picture Exhibitors before the 
Senate Subcommittee on Small Business, and does so by affidavit because he can- 
not afford a trip to Washington. 


Now he is being asked to put in more 


JosePH M. RostTvo.p. 
STATE OF MINNESOTA, 


County of Hennepin, ss: 

Joseph M. Rostvold, being duly sworn, on oath deposes and says that he has 
read the foregoing affidavit and knows the contents thereof, and that the same is 
true of his-own knowledge, except as to those matters stated therein on informa- 
tion and belief, and that as to such matters he believes it to be true. 


JosePpH M. Rostvop. 
Subscribed and sworn to before me this 20th day of January 1956. 


[SEAL] Eart E. WAGNER, 
Notary Public, Houston County, Minn. 


My commission expires November 2, 1959. 






(43) 
AFFIDAVIT OF VERNON J. SCHAEFER 
STATE OF MINNESOTA, 
County of Mower, 8s: 

Vernon J. Schaefer, first being duly sworn on oath deposes and states as 
follows: 

1. I am the owner of the Adams Theater in Adams, Minn. Adams has a pop- 
ulation of 700 people, and my theater has 375 seats. It is a new, modern theater 
with the latest type of equipment, including Cinemascope. 

2. Adams did not have a real theater before 1949, but only an upstairs room 
which was hazardous and was finally condemned. The merchants of the com- 
munity felt that the absence of a theater was bad for their business and they, 
accordingly, financed the construction of my theater which I am purchasing on 
a time basis. I financed the equipment through use of a RFC loan, granted be- 
cause of my GI rights. 

3. Although my theater is “successful” and well patronized, it is a financial 
failure because of the selling policy of the film companies. For some time now, 
I have merely been handling the money taken in at the boxoffice and it is only 
a question of time before I will have to close the doors of my theater if I am not 
given some kind of relief. 

4. Iam unable to buy most of the best pictures except on an exorbitant per- 
eentage basis. The evil of percentage is that it makes the film companies my 
silent partner without any investment in my theater. I have to play the best 
pictures or my customers will complain and go elsewhere, which will be bad for 
my business and for the town of Adams itself. 

5. As a result of the “must percentage policy” terms for my flat rental pictures 
or so-called bread-and-butter pictures are exorbitant. 

6. In the year 1955, my gross from ticket sales was $12,163.85. My total ex- 
penses were $15,632.29. These expenses do not include any payments on the 
principal of my building and equipment investment. They do not include any 
manager’s salary, or any salary to me. My only personal withdrawal from the 
theater funds during the entire year, was $50, which, likewise, is not included 
in the above expenses. All expenses other than film rental have been shaved to 
the bare minimum. My operator, generally a high-school student, costs me 
only $8 per day. I have no usher, and have a girl who alternates between selling 
candy and taking tickets. I myself work as cashier. The gross take from my 
eoncessions during 1955 was $2,588.25, of of which $1,710.15 was the cost of 
merchandise. 

7. It can plainly be seen from this that I cannot continue much longer in busi- 
ness. The only thing that will permit my survival as a theater owner is the 
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ibolition of percentage rental terms, and a policy of fair flat rentals. The attitude 
of the film companies seems to be one of not caring whether I and my fellow 
exhibitors survive at all. 

Ss. My only purpose in making this affidavit for presentation to your committee 
< in the hope that you will earnestly seek a solution that will keep thousands of 
<mall theaters in business and preserve the only wholesome mass entertainment 
that millions of Americans in small communities have the opportunity of enjoying 
n their home towns. 

VERNON J. SCHAEFER. 
STATE OF MINNESOTA, 
County of Mower, 8s: 
Vernon J. Schaefer, being duly sworn, on oath deposes and says that he has 


. read the foregoing affidavit and knows the contents thereof, and that the same is 
be true of his own knowledge, except as to those matters stated therein on informa 
4 tion and belief, and that as to such matters, he believes it to be true. 


VERNON J. SCHAEFER. 
Subscribed and sworn to before me this 17th day of March 1956. 





Nora TORGERSON, 
Notary Public, Mower County, Minn. 
My commission expires May &, 1958. 


(44) 








AFFIDAVIT OF Mrs. MARCELLA SMITH IN REGARD TO DECLINING RECEIPTS AND 


: INCREASING FILM RENTALS 

“] STATE OF OHIO, 
Vinton County, ss: 

Marcella Smith, being duly sworn, deposes and says: 

This affidavit is made voluntarily for use at the above-described hearing. 

, 1 am an independent motion-picture exhibitor and I operate the only theater 

4 in Vinton County. 

Attached hereto is an operating statement for 1954-55 showing grosses con- 
stantly declining, while relative film rental has risen. 




















MARCELLA SMITH. 


Subscribed and sworn to before me this 21st day of January 1956. 





[| SEAL] A. L. CHATFIELD, 
Notary Public for Ohio. 
My commission expires January 5, 1957. 





Vinton Theater, McArthur, Ohio 
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AFFIDAVIT oF L. FRANK STEWART 
STATE OF ILLINOIs, 
County of Champaign, 88: 


L. Frank Stewart, being duly sworn, deposes and says: 

1. I am an experienced motion-picture exhibitor and the operator of the Wide- 
screen Drive-In Theatre, Route 45, Urbana, IL. 

2. Columbia Pictures Corp. offers all its feature pictures in Urbana for com- 
petitive bidding. Usually the pictures are so offered only after they have been 
trade shown in the area so that the exhibitors may know the kind of picture 
they are requested to bid upon. 
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3. The practice of licensing motion pictures before the exhibitor has had an 
opportunity to see them is known as “blind-selling,” a practice that is unfair to 
the exhibitors and one that was denounced by representatives of educational, 
religious, and welfare groups atthe hearings on the Neely bill and other meas- 
ures to make unlawful the compulsory block-booking and blind-selling of motion 
pictures. 

4. It was contemplated by the decrees in the Paramount case that exhibitors 
should be afforded an opportunity to view the motion pictures offered by the 
eight major distributors (including Columbia) before they are licensed; and 
if pictures are licensed before being trade shown, a 20-percent cancellation is 
granted. 

5. Motion-picture distributors rarely, if ever, offer to independent exhibitors 
as many as five pictures at a time so that the cancellation privilege provided in 
the decrees is cf no avail to exhibitors. 

6. Attached hereto is a request from Columbia Pictures Corp. to bid for the 
first-run in Urbana on a picture entitled “The Harder They Fall,” featuring 
Humphrey Bogart. In the letter accompanying the printed form the company 
says: 

“A completed final print of the picture is not available at this time, but we 
have prepared an advance special 2-reel subject consisting of 30 minutes of 
scenes from The Harder They Fall and this subject is available for screening. 

7. The request to bid is dated January 26, 1956, and it stipulates that bids 
must be received by Columbia not later than 5 p. m., Thursday, February 2. 
Thus I was allowed only 6 week days in which to travel 137 miles to the Coluunbia 
exchange in Chicago to submit a bid on the basis of a 2-reel subject which may 
or may not give me an idea what the picture is about. 

8. In order to operate a theater successfully an exhibitor must have certainty 
in his bookings and that means certainty as to when a picture will be available 
to him. Please note the care with which Columbia in the present case has 
avoided any definite commitment as to when the picture will be released, much 
less when it will be available for booking: 

“It is distributor’s present intention to make The Harder They Fall available 
on or about April 14, subject to distributor’s sole right to determine or change 
release or availability date. Please indicate whether your proposed playing time 
will include this date.” 

9. It is because of the acute film shortage and the fact that exhibitors must 
license most or all of the pictures offered them by the major companies that they 
are able to impose such onerous conditions upon the exhibitors. 


L. Frank Stewart. 


Subscribed and sworn to by L. Frank Stewart before me this 6th day of 
February 1956. 
[SEAL] LUTHER L. Moore, 


Notary Public. 
My commission expires February 7, 1959. 


COLUMBIA PICTURES CorRP. 


CuIcaco, ILL. 


We are attaching a bidding notice requesting your bid on The Harder They 
Fall, starring Humphrey Bogart. This film is based on the famous hard-hitting 
novel which was written by Bud Schulberg, Academy Award winning author of 
On the Waterfront. We plan to release the picture in important key-run situa- 
tions on or about April 4, per the attached bidding notice. 

A completed final print of the picture is not available at this time, but we have 
prepared an advance, special two-reel subject consisting of 30 minutes of scenes 
from The Harder They Fall and this subject is available for screening. 

An extensive national advertising and publicity campaign is already in prog- 
ress. A nationwide television advertising campaign has been set up to start in 
February. For 13 weeks, trailers advertising The Harder They Fall will be 
shown either before or immediately after the Wednesday night and Friday night 
fight telecasts. Further promotion will be given the picture by a full-scale 
magazine advertising campaign, starting in such magazines as Sports Illustrated 
and True. 

We suggest you arrange to see this unusual special two-reel subject on The 
Harder They Fall. 
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LICENSE AGREEMENT 


AGREEMENT between Co_tuMBIA Pictures Corporation (herein referred to as 
Distributor), and Exhibitor (herein named and referred to as Exhibitor, operat 
ing the theatre herein designated), as follows: 

LiceNse—F rst: Exhibitor is granted and accepts, in respect of the pictures 
embraced in the Schedule, on the reverse hereof, for which Exhibitor’s bids are 
accepted (such motion pictures being referred to as the “pictures’’), a license 
under the respective copyrights thereof and under the copyright of any matter 
recorded therewith, to exhibit same publicly and to reproduce for public per- 
formance such recorded sound in synchronism therewith, but only at said thea 
tre for the number of consecutive days specified in said Schedule on the exhibition 
dates selected or designated as herein provided and for other purpose. Exhibitor 
shall not exhibit any picture prior to 6 A. M. of the first exhibition date thereof. 

However, in the case of any picture which has not been generally released by 
Distributor on or prior to September 30th of the year following the year of the 
date hereof, the license thereto shall terminate and revert to Distributor without 
liability. 

PAYMENT—SeEconp: All payments shall be made to Distributor at the exchange 
servicing Exhibitor as follows: Fixed sums and minimum guarantees at least 
three (3) days before the delivery of the print of the picture. Percentage rent 
als immediately after the exhibition or at Distributor’s option immediately after 
the end of each day of exhibition. 

REPORTS—CHECKING PERCENTAGE PICTURES—DELIVERY AND RETURN OF PRINTS 
Tuirp: (a) As to each percentage picture Exhibitor shall sign and deliver to 
Distributor at the end of each day’s exhibition thereof an itemized statement 
of the gross receipts and the retails thereof which at Distributor’s option shall be 
upon forms furnished by it. Distributor shall have the right (either through its 
own representatives or through others) to check the gross receipts thereof (and if 
pertinent, Exhibitor’s expenditures in connection therewith) and for such pur 
poses Distributor shall have a full and complete access to the theatre including 
the box office and to all ticket machines and devices, tickets, books and all other 
pertinent records. Such right of access and examination shall be a continuing 
right which Distributor shall be privileged to exercise without restriction or 
limitation. Acceptance, by Distributor of any sum tendered in full or partial! 
payment of any license fees hereunder shall be without prejudice to Distribu- 
tor’s rights hereunder and shall not estop Distributor from thereafter disput- 
ing the accuracy of the reported gross receipts or the correctness of the payment 
made, notwithstanding the conditional payment thereof or the attempted reser 
vation of rights or purported rights by Exhibitor at or before the tender of such 
payment and Exhibitor shall remain fully liable for any balance due under the 
terms hereof. 

(b) Distributor shall make deliveries of prints at Distributor’s exchange, or 
to a common carrier, or to the Postal authorities, and such delivery shall be 
deemed delivery to the exhibitor. Distributor shall not be obligated to make 
delivery to any carrier designated for such purpose by the Exhibitor, unless 
such carrier is satisfactory to distributor. Exhibitor immediately after the 
last exhibition on the last date of exhibition licensed, shall return each print. 
with its reels and containers, to Distributor’s exchange or as otherwise directed 
by Distributor in the same condition as when received, reasonable wear and 
tear excepted. Exhibitor shall pay all costs of transportation thereof from 
Distributor’s exchange or the last previous exhibitor having possession of 
same, and return to Distributor’s exchange; or if directed by Distributor, to 
ship such prints elsewhere transportation charges collect. If Exhibitor fails to 
or delays the return of any positive print to Distributor or fails to forward 
or delays forwarding (as directed by Distributor) any such print to any other 
exhibitor, Exhibitor shall pay Distributor the damages so caused, and the dam 
ages so caused such other exhibitor. Exhibitor shall pay the cost of replace 
ment for each linear foot of any print, lost, stolen, destroyed or injured in 
the interval between the delivery to and the return thereof by Exhibitor except 
while in transit as directed by Distributor. Such payment shall not transfer 
title to or any interest in any such print. Distributor shall repay or credit Ex 
hibitor any sums so paid upon the return of such lost or stolen print within sixty 
(60) days after the proper return date. Exhibitor shall immediately notify Dis 
tributor’s exchange by telegram of the loss, theft or destruction of or damage or 
injury to any print. If any print shall be received from Exhibitor by Distr‘butor 
or any subsequent exhibitor in a damaged or destroyed condition it shall be 
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deemed to have been so damaged or destroyed by Exhibitor unless the latter, im 
mediately prior to the first public exhibition thereof shall have telegraphed Dis 
tributor that same was received in a damaged or destroyed condition, and setting 
forth fully the facts of such damage or destruction. 

SELECTION OF PLAYDATES—FouRTH: (a) The exhibition date of each 
shall be determined as follows: 

1. Subject to prior runs or clearance heretofore or hereafter granted to other 
exhibitors and within a reasonable time after prints thereof are received at 
the exchange serving Exhibitor, and provided Exhibitor is not in default here 
under, at least fifteen (15) days before the available date, Distributor shall 

mail to Exhibitor written notice of the date when such picture will be available 

for exhibition by Exhibitor (which date is herein referred to as the 
date”). 

2. Within fourteen (14) days after the mailing of such notice, Exhibitor shal 
select and advise Distributor in writing of an exhibition date or dates (both 
“date” and “dates” being hereinafter referred to as “date’) not heretofore 
assigned to another exhibitor or other ev hibitors, within the period commencing 
upon the available date and ending thirty (30) 
Distributor written notice of the date so selected. 

3. Upon Exhibitor's failure to so select such date Distributor may designate 
such date by mailing written notice thereof to Exhibitor. 

(b) If Exhibitor (1) shall fail to select an exhibition date, as hereinabove 
provided, or after such selection, shall fail to exhibit any picture upon the date 
selected, or (2) shall fail to exhibit any picture on the date designated by 
Distributor, same shall be a breach of this agreement, and Distributor (without 
limitation of its other rights therefore and without diminution of Exhibitor's 
obligation to pay the license fee for the picture) shall have the right to dis 
regard any clearance granted to Exhibitor as to such picture, and Distributor 
may make the picture available to theatres to which it has been licensed for 
other runs. 

CLEARANCE AND RuN—FirrH: Distributor shall not license any picture for 
exhibition in conflict with the “trun” or prior to the expiration of the clearance 
period” granted in the Schedule or within the territorial limits therein speci 
fied. Such period of clearance as to each picture shall be computed from the 
last licensed date of exhibition. If the clearance granted hereunder shall be 
determined to be unreasonable as to time or area by judicial or other order or 
decree binding upon Distributor then same shall forthwith be reduced as to 
pictures thereafter exhibited hereunder to the period and for the area found to be 
reasonable and without liability to Distributor. If Exhibitor is granted a second 
er subsequent “run,” Distributor may in its sole discretion grant Exhibitor 
in respect of any picture, a “run” prior thereto by giving written notice thereof 
to Exhibitor and Exhibitor shall thereupon exhibit in accordance therewith. 

DAMAGES—SIxTH : 1. If Distributor shal! fail or refuse to deliver any picture. 
or willfully violate any provision hereof, Distributor shall pay Evhibitor the 
damage caused thereby but not in excess of the amount fixed or determinable 
as liquidated damages hereunder provided that any claim by exhibitor with 
respect to the condition of a print shall be deemed waived bv exhibitor unless 
telegraphic notice of such claim shall have been given to Distributor’s exchange 
immediately prior to the first public exhibition thereof by exhibitor. 

2. If the exhibitor fails or refuses to exhibit any picture on the exhibition 
dates thereof, or otherwise breaches this Agreement, Exhibitor shall pay Dis 
\ributor its damages on account thereof, and if same cannot be computed with 
certainty, Exhibitor shall pay the amount fixed or determinable as liquidated 
damp ges. 

3. Where reference is made to “liquidated damages” computation thereof shal! 
be made as follows: 

(a) In the case of a flat rental picture, the flat rental thereof 

(b) In the case of a percentage picture, (1) the guarantee, if any, and (2) for 
each day such picture should have been exhibited in accordance with the schedule. 
such percentage of the average daily gross receipts of the theatre on the same 
days of each week within the period of 90 days preceding the date exhibition 
should have begun; (3) if such picture shall be exhibited for less than the 
number of days specified in the schedule, then for each day less than the number 
specified, such percentage of 65% of the gross receipts of the last day of exhibi 

tion. 

ADVERTISING Prion TO LICENSED RUN—SEVENTH: If licensed upon a subse- 
quent run Exhibitor shall not advertise any pictures prior to or during the 
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exhibition thereof on prior run except that Exhibitor may advertise generally all 
of the pictures as a group. For a breach of this Clause, Distributor, in addition 
to all other rights and remedies on account thereof, may by notice in writing 
terminate this license as to such pictures. 

ASSIGNMENT OF ConTRACT—E1GcntTH: This license is not assignable by Ex- 
hibitor without the written consent of Distributor. 

PREVENTION OF PERFORMANCE—NINTH: If Exhibitor shall be prevented from 
exhibiting or Distributor from delivering any picture for causes beyond their 
direct control (including but not limited to inability to procure necessary ma- 
terials, laws, Governmental rules, regulation or orders or court decrees now or 
hereafter in effect, Acts of God, sabotage, strikes, or force majeur) then this 
license in respect of each such picture effected shall terminate and revert to Dis- 
tributor without liability of either party. 

ReMeEpDIES—TENTH: If Exhibitor shall breach any of the provisions hereof, or 
if Exhibitor shall exhibit or permit the exhibition of any of said pictures at any 
time or place other than as herein specified, or if Exhibitor becomes insolvent 
or is adjudicated a bankrupt, or an assignment for the benefit of his creditors, 
or if a receiver is appointed for any of the property of Exhibitor, or if Exhibitor 
voluntarily or by operation of law should lose control of said theatre, then upon 
the happening of any one or more of said events, Distributor in addition to and 
without prejudice to any other right or remedy at law or in equity or otherwise 
provided herein, may at its option, (1) terminate this agreement, or (2) suspend 
delivery of additional pictures hereunder until such default should cease and 
be remedied. If Exhibitor breaches any other agreement with Distributor made 
prior to, simultaneously with or subsequent hereto, then any such breach shall be 
deemed to be a breach hereof and Distributor shall have all the rights and 
remedies herein provided as well as those at law, in equity or otherwise, with 
the same full force and to the same extent as if such breach had been committed 
hereunder. 

CUTTING OR ALTERATION OF PRINTS—ELEVENTH: Exhibitor shall exhibit each 
print in its entirety and shall not cut or alter any print, excepting to make nec- 
essary repairs thereto, or when required by any duly constituted authority. 

Rieut To C. O. D.—Taxes—TwetrrH: Distributor may at its option deliver to 
Exhibitor C. O. D. any picture deliverable hereunder and may add to said C. O. D. 
the amount of any indebtedness owing under this or any other agreement on 
account of pictures (played or unplayed) taxes or any other claims. Exhibitor 
shall pay to Distributor upon demand all taxes, now or hereafter levied, im- 
posed or based upon this license the delivery or the exhibition of the pictures or 
upon the sums payable hereunder by Exhibitor. The term “tax,” shall include 
but shall not be limited to taxes, fees, charges, levies, imposts, assessments, ex- 
cises, however designated. If such tax shall be declared invalid by final judicial 
decree, Distributor shall repay such sums not paid over to the Governmental 
agency designated to collect same. If theretofore paid over Distributor shall 
not be liable to Exhibitor for the return of taxes paid. 

MONIES IN TRUST—THIRTEENTH: Where the license fee hereunder for any 
picture is a fixed sum then if payment is not made in advance of the exhibition 
first admission receipts from the exhibition of such picture up to the amount due 
Distributor shall belong to and be the property of Distributor and shall be held 
in trust for Distributor until paid to Distributor, and Exhibitor shall pay any 
deficiency. If any picture is licensed upon a percentage of Exhibitor’s gross 
receipts Distributor’s share or each admission fee shall belong to Distributor 
when paid by the patrons and shall be held in trust for Distributor until paid. 
Exhibitor agrees to keep such portion of the gross receipts, as are payable to 
Distributor under this clause segregated and in a separate fund and notwithstand- 
ing Exhibitor’s violation of such requirements Distributor’s ownership in such 
fund shall not be questioned. 

ADVERTISING AND ACCESSORIES—FOURTEENTH: Exhibitor shall advertise and 
announce each picture as designated in the main title including the designation 
thereof as a Columbia Pictures Corporation production and in all newspaper 
advertising and publicity shall adhere to the form of announcement contained in 
the advertising matter issued by Distributor. 

ACCEPTANCE BY DISTRIBUTOR—FIFTEENTH: Until duly accepted in writing by 
Distributor and notice thereof is sent to Exhibitor this instrument shall be 
deemed only applications for licenses under Copyright, and may be withdrawn 
by Exhibitor at any time before acceptance. Unless notice of acceptance is sent 
Exhibitor by mail or telegraph within fifteen (15) days after the date thereof, if 
the theater is located East of the Mississippi River, and within thirty (30) days 
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after the date thereof if located west thereof, said applications shall be deemed 
withdrawn. 

CHANGES IN WRITING—SIXTEENTH: This license agreement is complete and all 
promises, representations, understandings and agreements in reference thereto 
have been expressed herein and shall not be changed except by writing signed by 
an officer of Distributor. 

PLAYING ARRANGEMENT—SEVENTEENTH : Exhibitor agrees to play and/or pay 
for each picture licensed hereunder as available and in order of availability 


(46) 


AFFIDAVIT OF R. M. Stocker 


STATE OF VERMONT, 
County of Windham. 

R. M. Stocker, being duly sworn, deposes and says: 

This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the mentioned hearing 

I am manager and part owner of the Belmont Drive-In, a 400-car drive-in 
theater in Bellows Falls, Vt., which is in operation about 6 months of the yeur 
during the summer. 

The drive-in theater is located on Route U. 8. 5, 3 miles north of Bellows Falls 
and 9 miles south of Springfield, Vt., the principal municipalities within our 
drawing area. Other communities from which we draw are Westminster 
Saxtons River, Grafton, and Chester in Vermont, and Charlestown, Alstead, and 
Walpole in New Hampshire. This gives us a total drawing population of approxi 
mately 25,000 within a 15-mile radius. 

We have been in operation for the past six seasons, and 1955 was our poorest 
year since 1950, which was incomplete, due to the fact that we originally opened 
for business on June 15, 1950. The film companies got all the benefits derives 
from the reduction of the amusement tax, and more besides, as can be seen fro 
the following figures showing ticket sales and film costs for the past 3 years 


A comparison of years 1953 and 1955 shows a 10 percent decrease in our 
admission grosses, while our film costs show a 10 percent increase for the same 
period. You will also note that although we had fewer admissions in 194 
than in 1953, our gross showed an increase of $519.71 due to the reduction of 
the admission tax, but that this was more than offset by the increase in ot 
film costs of $633.15. 


lt 


[SEAL] SAMUEL GUID, Jr., 
Notary Public 


Subscribed and sworn to before me this 3list day of January 1956. 


My commission expires February 10, 1957. 


(47) 


AFFIDAVIT OF L. C. T1rpBaLu 
STATE OF TEXAS, 
County of Tarrant, ss: 

L. C. Tidball, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. I own and operate the New Isis Theatre and also the Parkaire Drive-In 
Theatre, both located in the city of Fort Worth, Tex., a town of approximately 
300,000 population. 
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3. I am an experienced motion picture exhibitor, having been in the business 
approximately 25 years and I operate my theater as efficiently and economically 
as circumstances will permit. The decline in the net earning of my theaters is 
not due to any neglect or lack of effort on my part. 

4. Both of these operations are modern and up to date with the very latest 
equipment. 

5. Television like radio when it first Came in is a serious competitor and 
undoubtedly is largely responsible for the decline in attendance at my theaters. 
But as in the case of radio I could have coped with this competition and 
greatly reduced my losses had I had a continuous flow of pictures acceptable to 
my patrons at film rentals I could afford to pay. 

6. The major film companies have so reduced the number of feature motion 
pictures released by them that I must play virtually every picture released that 
I can possibly afford, and in consequence my bargaining power in the matter of 
film rentals has been virtually destroyed. 

7. This desperate film shortage has been further aggravated by the pre 
releasing of the pictures which the film companies regard as their best attrac- 
tions. This results in increasing the amount of time after the first exhibitions 
that my theaters must wait before those pictures are made available to them. 
The longer pictures are withheld from my theaters after their initial runs in 
the big cities the less attractive they become to my customers. 

8. Relief from the exorbitant film rentals demanded by the film companies 
for their pictures is the greatest need of the independent motion picture exhibi- 
tors, including myself. Other trade practices which have been prominent in 
exhibitor complaints in the past pale into insignificance compared with the 
high cost of film. Unless such relief is provided by voluntary action of the dis- 
tributors, then Government regulation of film rentals is the only alternative, if 
the independent theaters are to be preserved for the use and enjoyment of the 
American people. 

The situation as to film rentals and film rental percentages, I think can best 
be outlined by the box-office net for each of these operations; and, also, the film 
expenses. For obvious reasons it is necessary to divide the operation of the two 
theaters. 


New Isis Theater 


[Years 1952-54] 


Boxoffice net | Film expense Percent 


ee 
| 
_| $112, 644.07 $22, 358. 29 


es adie, __..| 113° 088.84 | 25. 163.58 
RCE See <cccuceceel oAl%, 500.20 27. 532. 60 | 
9 


i cberec pie te bene ; --------| 110,439.30 | 27,953. 19 | 
| | 


Nore.—Years 1952, 1953, and 1954 are boxoffice net, after tax has been taken out. Year 1955 is boxoffice 
net, no tax taken out. Admission charges were and are below tax level. 


Parkaire Drive-in Theater 
[Years 1952-54] 


Boxoffice net | Film expense 


$85,959.65 | $25, 422. 56 

77,484.19 | 28, 418. 22 30 
81,724.19 | 27,942.20 34 
86,701.11 | 33, 449. 35 38h 


| 


Nore.—Years 1952, 1953, and 1954 are boxoffice net, after tax has been taken out. Year 1955 is boxoffice 
net, no tax taken out. Admission charge was and is 50 cents. 


The situation in the New Isis Theatre, while not good, does not show up as 
badly as that in the Drive-In. You will observe, however, that the percentage 
of gross applied to film rental has gone up in the 4 years listed from 20 percent 
to 2514 percent. You will also note that the year 1954 has a film rental rise 
of nearly $500 over the previous year whereas the gross box office of the theater 
dropped approximately $7,000. 

As to the Parkaire Drive-In, the situation is quite extreme. In the years 
1952 to 1955 the film rental went from 30 percent up to 38% percent. This 
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percentage cost for film has resulted and is resulting in a net loss of the opera 
tion of both of these theaters together. 

This drastic situation is accentuated by the fact that the very high terms 
lemanded by practically every film company on first-class productions, has neces 
sarily resulted in my refusing to stand for their terms and thus being deprived 
f the picture or having it dated so late that its value had greatly diminished, 
if not disappeared. 


L. C, Tiprau 
Subscribed and sworn to before me this 2d day of February 1956 


| SEAL] LUCILLE M. SULLIVAN, NOtary Publi 


My commission expires June 1, 1957. 


(48) 
AFFIDAVIT OF J. H. ann M. H. Warts 
STATE OF Iowa, 

County of Mitchell, s8: 


J. H. and M. H. Watts, being duly sworn, depose and say: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. The Watts Theatre is located in Osage, Lowa, a small town of 3,500 popula- 
tion 20 miles from the lowa-Minnesota border. Mrs. Watts and I built the 
theater new from the ground up and had our grand opening in February 1950. 
It contains 575 modern push-back seats. 

3. It is designed in streamlined modern architecture with many innovations 
which won the Jay Emanuel merit award, “the highest honor accorded by 
the motion picture theater industry. International recognition as one of the 
uost modern and well appointed of all current theaters.” We mention this 
only to emphasize our faith in the motion picture industry at that time, when 
ve assumed this heavy obligation, with optimism for the future. 

4. We started in the theater business 13 years ago when we bought the Osage 
Theater which we operated until December 1954. It has been 
since. 

5. Television has effected us seriously for about 2 years and put us in a posi 
tion that demands that we have all the top attractions at a time when there 
is a shortage of this kind. Moreover the film companies have taken advan- 
tage of this condition and demand terms of 50 percent of the gross receipts 
which we have proven is beyond our ability to pay. 

6. For example, we tried Paramount’s White Christmas, Bridges of Toko 
Ri, Country Girl, and Strategic Air Command on 50 percent terms. As indi 
cated on the attached sheet White Christmas was adjusted to a profit of $19.65 
tor a 5 day run including Saturday and Sunday. A small adjustment was made 
on Bridges of Toko-Ri, and Strategic Air Command but not enough to allow 
is to break even. They would allow no credit on Country Girl so that was a 
oss for a 3-day run. 

7. We did a much better business with these pictures than the balance of 
their product but on these terms there is no opportunity whatever of show 
ing a profit or breaking even on their total product for the year. We are given 
«a Choice of agreeing to 50 percent film rental or passing the pictures we so des 
perately need—even after a total loss of $1,685.90 on their product for 1954 
and $1,052.83 on their product for 1955. The only reason the 1955 loss is less 
than 1954 is because of our drastically cut operating overhead. 

8. Warner Brothers terms are entirely prohibitive with “50 percent, no look” 
(uoted for Battle Cry and Mister Roberts and 40 percent to 35 percent on lesser 
pictures, so we are deprived of all of their product. 

9. Columbia has agreed to a sliding scale with a floor of 25 percent on their 
unimportant pictures which have never earned that much and consequently re- 
sulted in nothing but losses. Those that have an opportunity for good grosses, 
such as On The Waterfront, From Here to Eternity, Long Gray Line, and Caine 
Mutiny are not given a chance to earn their way on the scale—these are 50 per- 
cent to prevent any possibility of profit. 

10. The same is true with Fox except that A Man Called Peter, which was 
un outstanding exception, grossed enough in 4 days to show a profit of $35.58. 
The total results for each year, 1953—55 have all been heavy losses. 


closed ever 
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11. MGM’s pictures cost us about the same, percentagewise, for 1955 as 1953, 
but our gross on their product for 1955 is one-half the 1953 gross thus we showed 
a 219 percent greater loss in 1955 over 1953 at 26 percent average film rental. 

12. Our total gross for 1954 was 23 percent less than 1953 and our total 
gross for 1955 was 41 percent less than 1953 with the net result of a total loss 
of $6,312.10 for 1954 and $7,418.95 for 1955. 

13. This means that we are existing dangerously on our depreciation reserve 
which leaves nothing for replacements, repairs, redecorating or improvements 
such as magnetic sound equipment for the new CinemaScope 55 or any other 
developments. 

14. Our merchants realize the value of this theater to this community and to 
their business and have very graciously offered their help which we are happy 
to accept, but, under the present greedy demands of the film companies, any im- 
provement in attendance would be offset by increased film terms. 

15. We have cut our overhead to the extent that it is now a burden, and it is 
almost impossible for Mrs. Watts and me to keep up with the details, especially 
since I have taken on outside work for supplementary income. 

16. Since we have already cut our overhead to a minimum, there are two im- 
portant things left that must be done, and very quickly if we are to survive. 
(1) If the film companies are sincere in their desire to keep the theaters open, 
as some of them claim, it is only elementary that they be realistic in their 
demands for terms and give us a chance to survive. 

17. We have never been able to afford 50 percent or 40 percent on the good 
grossers and today it is impossible to pay 30 percent or even 25 percent for the 
poor grossers. If an equitable sliding scale is fair for the poor grossers then it 
should be equally fair for the good ones, then they could all earn their own 
terms. 

18. If we can get realistic relief from the impossible film terms demanded by 
the film companies, then we can afford the “big grossers” and our No. 2 problem 
* getting more people in the habit of coming to our theater will be partially 
solved. 

19. Failing this, then we have no choice but to ask for Government regulation 
of film terms if we are to survive. 

20. Attached to this affidavit and made a part of it is a brochure™ with a 
photo and details of our theater when it was opened in 1950 and an explanation 
of our experience with each film company, copies of some of our letters to the 
film-company executives asking for reasonable consideration, and our results 
with each company for 1953, 1954, and 1955 taken from our records. 


J. H. Watts. 
M. H. WATTS. 


Subscribed and sworn to before me this 14th day of February 1956. 


[SEAL] MARGARET I. HENDRY, 


Notary Public. 
My commission expires July 4, 1957. 


Watt’s New THEATRE, 
Osaye, Iowa, January 238, 1956. 
New Theatre, opened in February 1950, 576 seats, Osage, Iowa, population 
3,500. 
Overhead per tenth: 1953, $75; 1954, $85; 1955, $68. 
Operating with a skeleton crew and pinching every penny. 


PARAMOUNT 


The attached copies of our letters to Mr. D. R. Hicks, branch manager, Para- 
mount Pictures Corp., in Des Moines, represent only part of our efforts for a more 
reasonable consideration of our desperate situation. They have made some 
adjustments but film costs percentagewise are still far beyond our ability to pay. 

We will never have a chance as long as they tack 50 percent terms on the good 
grossers and an average of 30 percent on all others. If they were serious about 
their desire to help us stay open then they had better take their desire seri- 
ously—and quickly. An average of not over 20 percent for film would seem a 
little more realistic under present conditions which put us in a desperate situa- 


53 Retained in committee files. 
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tion even without film rental. We have lost big money the past 2 years and 
a large portion of it has been due to Paramount's unfair demands. 


J. H. Watts. 


The following results make a poor comparison with the reported results of 
Paramount earnings: 


1953: 29 pictures, 25 percent average film cost—profit 1953. 

1954: 21 pictures, 28-plus percent average film cost, 39 percent less gross than 
1958 ; 355 percent of 1953 profit equal 1954 loss. 

1954: January to April 2, 7 pictures, 26%-precent film cost; April 2 to Decem- 
ber 31, 14 pictures, 31-plus percent film cost. 

1955: 16 pictures, 30 percent average film cost, 43 percent less gross than 1053; 
222 percent of 1953 profit equals 1955 loss. 

May 1954: Money from Home, 37 percent, gross, $408.97 (3 days SMT) cost, 
$150, loss, $116.08, no adjustments. 

January 1955: White Christmas, 50 percent, gross, $1,011.19 (5 days FSSMT) 
cost, $505.59, loss, $38.40, credit, $101.12; final profit, $19.65. 

January 1955: Three Ring Circus, 52 percent gross, $386.01 (4 days WTFS) cost, 
$200; loss, $153.99; credit, $84.11; final loss, $69.88. 

February 1955: Bridges Toko-Ri, 50 percent, gross, $458.31 (4 days) cost, 
$229.16; loss, $110.85; credit, $68.75; final loss, $42.10. 

May 1955: Country Girl, 50 percent, gross, $781.15 (3 days) cost, $359.08; loss, 
$19.07 ; no adjustments. 

August 1955: Strategic Air Command, 4714 percent, gross, $495.62 (3 days) cost, 
$183.50; loss, $27.88; credit, $17.23; final loss, $10.65. 

January 1956: Lucy Gallant, 42-plus percent, gross, $154.33 (2 days SM) cost, 
$65; loss, $182.67. 

January 1956: Artists and Models, 43 percent, gross, $268.40 (2 days SM) cost, 
$115; loss, $118.60. 


PARAMOUNT FILM DISTRIBUTING CorP., 
Des Moines 9, Iowa, April 18, 1955. 
Mr. Jim WATTS, 
Watts Theater, 
Osage, Iowa 


DeaR J1M: Pearl has outlined your financial condition to me in great detail, 
explaining the short payment on White Christmas. Jim, you realize that the 
rules we operate under necessitate complete payment of any subject before we 
can even attempt to secure credit for you. Therefore, in your own interest I 
would appreciate your making some kind of arrangements to pay off the balance 
due on White Christmas. I might suggest that you remit a portion of this each 
week until this is paid for or settlement in some manner which will not be too 
difficult for you to handle. 

It is not our intention in your size account to be rough and tough; we try to 
stay as far away from this as possible. However, in order to have us cooperate 
with you, we have to have your complete cooperation with us. Please advise us 
at your earliest convenience how you wish to settle this. 

Kindest personal regards. 

Sincerely, 
(Signed) Don, 
D. R. Hicks, 
Branch Manager. 


May 3, 1955. 
LD. R. Hicr, 
Branch Manager, Paramount Pictures, 
Des Moines, Iowa 


Don: We haven’t done anything regarding White Christmas because I under- 
stood an adjustment was on the way. Rather than make payments we would 
much prefer to complete the balance after the adjustment is approved, which I 
hope will be soon, as we are anxious to complete our records. 

Don, what can you do to make some “livable terms”? We took a terrific beat- 
ing on your contracts last year and it’s the same thing so far this year. Some 
of the grosses haven’t been too bad but film rental and extended time have made 
it impossible. 

WATTS THE NAME! 
Jd. Hi, Warre. 





















564 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


May 10, 1955 
ID. R. Hicks, 


Branch Manager, Paramount Pictures Corp., 
Des Moines, lowa 


Don: Enclosed is our check covering shorts and balance on White Christmas 
Thanks for the adjustment which makes it possible for us to list $19.65 in the 
Profit column—the first listing here for many months. 

This is a big improvement but, a $19.65 protit in 5 days, Saturday and Sunday 


makes me wonder if we were smart in spending the extra $43.06 for extra pro 
motion ? 


Regards, 


Jim W. 


May 15, 1955. 


Don Hicks, 
Branch Manager, Paramount Pictures, 
Des Moines, lowa 

Don : Country Girl did it! It was a pleasure to see so many people whom we 
haven’t seen in our theater for so long. It was a pleasure, that is, until we got 
the figures—gross $718.15; film rental 50 percent, $359.08 ; profit $19.07—3 days 
8 shows! 

If we could average even this profit on all products today we would be happy 
but this makes practically no dent in the total losses! As explained in my letter 
of May 3, last year’s losses were more than we can afford and so far this year 
they are much worse! 

From time to time we hear that the people who set the sales terms are anxious 
to do all they can to help the little fellow and keep him in business. What can 
we do, Don? You have made adjustments which we appreciate but if we're 
going to be fair we must admit it hasn't been enough, when considered with the 
losses. 

Most of our other important pictures are on scale from 25 percent or adjusted 
to the scale. This doesn’t eliminate the losses but it does reduce them and it is 
one method which is more nearly fair to both sides. Had this been used on 
White Christmas and those since, it wouldn't be quite so bad. As it is we can't 
earry it much longer. 

_ What can we do? 


WATTS THE NAME! 
J. H. Watts. 


JUNE 10, 1955. 
Don Hicks, 


Manager, Paramount Pictures Corp., 
Des Moines, Iowa. 


Don: We have been wondering if there has been any progress made toward 
a realistic consideration of our film terms since my letter of May 15. 

We’re asking for your help, Don, because we can’t last under present terms. 
Last year, 21 Paramount pictures resulted in a total loss of $1,685.90, after 
adjustments. So far this year 6 pictures, including Country Girl, result in a 
total loss of $417.06. Add the extra advertising we did on this ($15.20) and we 
have that much more loss. 

Run for Cover played S-M, grossed $126.42 ($9.64 Monday). Loss $210.58. 

Again I refer you to my letter of May 15. What more can we say—or do? 

Enclosed is our check in the amount of $179.54 to apply on Country Girl. 


WATTS THE NAME, 
J. H. Watts. 


Watr’s NEw THEATRE, 
Osage, Iowa, January 238, 1956. 
New Theatre, opened in February 1950, 576 seats, Osage, Iowa, population 3,500. 
Overhead per tenth 1953—$75; 1954—$75; 1955—$68. 
Operating with a skeleton crew and pinching every penny. 
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COLUMBIA 


The 18 Columbia pictures played in 1953 showed & small loss. 

The 19 pictures played in 194 gave us a 909 percent greater loss than 1953. 

The 23 pictures played in 1955 gave us a 1659 percent greater loss than 1058 

We have been using a sliding scale with a floor of 25 percent. Nothing has 
earned 25 percent and nothing has shown a profit. Columbia will agree to the 
scale on all pictures except the supposedly good grossers such as Long Gray Line 
On the Waterfront, From Here to Eternity and Caine Mutiny. For these they 
demand 50 percent—so the scale is of no benefit. They will not let these pictures 
earn what they are worth. We have a choice of agreeing to 50 percent or wait 
until they are old and of little value at the box office for a lesser percentage 
In either case we suffer a loss. If a sliding scale is of any value it must be 
applicable to the good grossers as well as the others. 

In this area, the hottest TV spot in the Nation for the past year and a half to 
2 years, we've got to have the “best grossers” if we are to attract anyone from 
their TV's. 

Our present grosses are far under our “squeezed overhead” and it is impossible 
to keep our doors open with 25 percent film costs. We would be in a desperate 
situation with no film cost at all, but a 20 percent average might enable us to 
hang on. 

We are truly desperate—and only desperate measures will be of any benefit 


M. H. Watts 


The following results make a poor comparison with the reported results of 
Twentieth Century-Fox Film Corp. earnings. 

1953 : 25 pictures, 38 percent film cost; loss 1953 

1954: 14 pictures, 25 percent film cost, 55+ percent less gross than 1953, 16 
percent less loss than 1953. 

1955: 35 pictures, 29 percent film cost, 6 percent less gross than 1053, 111 
percent greater loss than 1953. 

1954: Played Fox October through December only. 


December 1954: The Robe, 35 percent, gross $327.19 (5 days, Sunday, Monday 
Tuesday ), cost $114.52, loss $162.33. 

May 1955: Man Called Peter, 50 percent, gross $751.17 (4 days, Wednesday, 
Thursday, Friday, Saturday), cost $375.59, profit $35.58. 


APRIL 6, 1955 
W. C. GEHRING, 
Twentieth Century-For Film Corp., New York, N. Y. 

Mr. GEHRING: Why we should have to come to you I’m sure I do not know 
hut it seems our only hope for any just consideration or action. Like most 
small-town exhibitors, we are struggling for our very existence—cutting every 
penny we can cut, running the best pictures and promoting them and the theater 
to the best of our ability. 

The results are heartbreaking and unbelievable. I can explain this best by 
actual figures enclosed, with copies of leiters to Mr. Gold, November 2s, and 
Mr. Levy March 9, including the old list of results which has been kicked around 
with nothing but promises ever since October 3, 1952. 

The simple fact is we cannot afford 30 percent film rental on the so-called 
business we have been doing. We have gone along with Mr. Gold’s suggestions 
invested in Cinemascope equipment, doubled our advertising, played all the 
pictures, given most of them extra time, done everything except show a profit 
m anything, at a time when we should be doing outstanding business, but 
would be very happy if we could break even. 

We've closed the Osage Theatre, dismissed nearly all the help we had here, 
including our “right arm” girl who was with us from the beginning of our 
entry into this business. We are still trying desperately to hold on, but if we 
don’t get our film terms down to where we can break even we won't have a 
chance. 

The daily grosses, total gross and total loss, are listed with each picture on 
the enclosed monthly programs. To date we have played a total of 21 Fox 
Cinemascope pictures for a total loss of $2,502.55. I’m sure you will agree this 
should receive serious attention without further delay. Since we have been 
unable to get any satisfaction from your Des Moines office I am sending the 
enclosed information for your always prompt action. 

WATTS THE NAME! 
J. H. Warts. 
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Watr’s New THEATRE, 
Osage, Iowa, January 23, 1956. 
New Theater, opened in February 1950, 576 seats. Osage, Iowa, population, 
3,500. 
Overhead per tenth, 1953, $75; 1954, $75; 1955, $68. 
Operating with a skeleton crew and pinching every penny. 


M-G-M 


The attached copy of our letter to Burtus Bishop, Jr., district manager, Loew's, 
Inc., 1307 South Wabash Avenue, Chicago, Ill, is self-explanatory. 

The “40 percent to a split” was never enforced but we are forced to contract 
for ridiculously high flat terms then they very readily adjust to 36 percent or as 
low as 25 percent after the pictures are played. 

This amounts to about the same as the sliding scale which we have with 
three other companies but M-G-M will not sell us on scale. 

Our present grosses are far under our “‘squeezed overhead” and it is impos- 
sible to keep our doors open with 26 percent film costs. We would be in a 
desperate situation with no film cost at all, but a 20-percent average might 
enable us to hang on. 

We are truly desperate, and only desperate measures will be of any benefit. 


J. H. Watts. 


The following results make a poor comparison with the reported results of 
M-G-M earnings. 

1953: 32 pictures, 26+ percent film cost, loss 1953. 

1954: 24 pictures, 29 percent film cost, 36 percent less gross than 1953, 143 
percent greater loss than 1953. 

1955: 25 pictures, 26 percent film cost, 49 percent less gross than 1953, 219 
percent greater loss than 1953. 

1954: January 1 to April 1, 9 pictures, 29 percent film cost. April to Decem- 
ber 31, 15 pictures, 29 percent film cost. 


JANUARY 31, 1955. 
Bourtvus BisnHop, Jr., 


District Manager, Loew’s Inc., 
Chicago, Ill. 


Mr. BisHop: It is difficult to believe that you understand how desperate our 
condition is, otherwise I’m sure your Mr. Armington would not have brought us 
the kind of report which he did after discussing our situation with you a short 
time ago. 

Our past relations have been the best. We paid high, but usually fair film 
rentals when business was good. Now, since our business has been lower 
than we ever thought possible, your office has been demanding the same or higher 
terms. 

We have been unsuccessful in our requests for flat terms in line with our 
present grosses. We offered to pay according to the picture’s earnings on a 
sliding scale and that has been refused. Instead we were informed that the 
next pictures would be 40 percent to a split. 

Mr. Bishop, we have many results which we could offer as proof of how im- 
possible such terms are but the following should be sufficient.. The 24 Metro- 
Goldwyn-Mayer pictures which we played last year gave us a loss of $2,234.99 
after total credits of $287.50. Only two earned a profit. Fifteen grossed less 
than overhead. I have slashed our overhead and by overworking my family a 
little more perhaps we can keep it down. . 

We have tried many promotional stunts without success and were all enthused 
over your 1955 motion-picture celebration—have all the material and was all set 
to go, tying it up with our fifth anniversary celebration, but Mr. Armington’s 
report on your demands killed that in a hurry. 

We tried your 50 percent deals on Gone With the Wind and Julius Caesar, 
with extra promotion, and that didn’t work. The same was true with the Glenn 
Miller Story and just recently White Christmas. Extra business, yes, but not 
enough to justify the terms. 

If the distributors want to be fair and realistic and make it possible for us 
to pay in accordance with their picture’s earnings, with an opportunity for us 
to make a small profit, then we have a chance to survive. If not—well, you 
know the answer. 

Please let us hear from you. WATTS THE NAME! 

J. H. Watts. 


* EGER Soe ees ia 


eal ae 


a ae nana ergo are 


ra 


TT aaa ac 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 567 


Watt's New THEATRE, 
Osage, Iowa, January 23, 1956 
New theater, opened in February 1950, 576 seats. Osage, lowa, population 
2 500. 
Overhead per 10th, 1953, $75; 1954, $875; 1955 
Operating with a skeleton crew and pinching every penny. 


FOX 


Copy of letter to W. C. Gehring, Twentieth Century Fox, 444 West 56th Street, 
New York, N. Y., dated April 6, 1955, attached 

We have always had great difliculty with Fox terms as our 1953 results 
indicate. Lots of promises but little action, so we stopped buying in October 
1953. 

Because of product shortage we had to install CinemaScope equipment and 
bought Fox product again, starting in October 1954. We agreed to a sliding 
scale with a floor of 25 percent.. Nothing has earned 25 percent and nothing 
has shown a profit except 1 picture, A Man Called Peter, which in 4 days gave 
us $35.58 profit on 50-percent terms. ‘The rest has been a terrific loss 

In 1952 we showed a $1,000 loss on 21 pictures, finally agreed to $500 adjust- 
ment, got $275, with a promise of the balance. We have been trying to get it 
ever since, without success. 

In 1953 we played 25 pictures which averaged 38 percent film cost, 11 of them 
averaged 53 percent, from 36 to 83 percent—no adjustments 

Our present grosses are far under our “squeezed over!iead,” and it is impossible 
to keep our doors open with 25 percent film costs. We would be in a desperate 
situation with no film cost at all, but a 20 percent average miglit enable us to 
hang on. 

We are truly desperate, and only desperate meusures will be of any benefit 


J. H. Watts. 


(49) 


AFFIDAVIT OF F. J. MCWILLIAMS 
STATE OF WISCONSIN, 
County of Dane, 88: 

F. J. McWilliams says: 

1. That this affidavit is made voluntarily for the information of the Senate 
Select Committee on Small Business in connection with the above-mentioned 
hearing. 

2. I own and operate the Portage Theater, Portage, Wis., having 750 seats 
I also operate on a part-time basis the Home Theater, Portage, Wis., having 416 
seats. 

3. I have been in the business of exhibiting motion pictures for 49 years, and 
operate my theaters as efficiently and economically as I know how to do. The 
decline in the net earnings of my theaters, and the increased film rentals are not 
due to neglect or lack of effort on my part. 

4. The attached exhibit 1 is a report of admissions, Federal admission taxes, 
and of film rentals, for my Portage Theater for the year perior to and for the 
year subsequent to the Federal admission tax reduction of April 1, 1054. 

F. J. MCWILLIAMS. 
STATE OF WISCONSIN, 
County of Dane, ss: 


signed the within instrument in my presence. 
L. J. MERKEL, Notary Public. 
My commission expires January 5, 1958. 





568 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


ExHIsIT 1 


Report Presented to National Allied Convention, Milwuakee, Wis., Oct. 13, 1954 
by F. J. McWilliams 


Comparison of admissions and film rentals before and after the Federal taz 
reduction of Apr. 1, 1954, Portage Theater, Portage, Wis. 





April 1953 through March 1954 April 1954 through March 1955 
| (12 months prior to tax relief) | (12 months following tax relief) 











Admis- Federal | | Film Admis- | Federal | 



































Film 

sions | tax | Total | rent sions | tax | Total | rent 
cet eeadiean _ cond ail scomiesaditiad 
MO. scurooasitead | $4,090} $767 | $4,857 | $1,080| $5,006) $152) $5,158] $1, 952 
BNE it osayeremaioiiin | 3, 508 683 4.191 | 1,236 | 3,407 | 0 3, 407 | 890 
ees | 3,652 710| 4,362| 1.260] 3,247 | 177| 3,424 1, 127 
Sane. eo Ss 4, 277 825 | 5, 102 | 1, 469 | 5, 222 | 182 | 5, 404 1, 738 
August._--__- | 4,769 923} 5,602] 1, 661 | 6, 492 | 497| 6,989) 2.964 
September 4, 221 827 5, 048 | 1, 386 5, 327 372 | 5, 699 | 2, 193 
October. ..-.-....-..| 3, 046 563 | 3,609 1,035 | 6, 415 | 529 6, 44 2, 756 
November_...__-__- | 3,991 750 | 4,741 1,067 | 5, 220 | 435 5, 655 1, 284 
December._-.....-.-| 3, 095 585 3,680 | 1,376] 5,460 | 438 | 5, 898 2; 034 
Se a 5, 337 1, 048 6, 385 2254! 5,231 | 427 5, 658 1, 994 
PE oc cnnenmne 2, 763 528 | 3, 291 | 823 3, 856 | 315 4,171 1, 285 
March..............-| 3,918 760 | 4,678 1, 313 4, 496 | 355 4, 851 1, 463 
NE cciemtoes 46, 667 8,969 | 55,636 | 15,960 | 3 50,379 | 3870) 63,258 21, 680 


Note.—Mr. McWilliams’ report to the convention was through September 1954. This report covers 
the full year subsequent to the tax relief. 


(50) 
AFFIDAVIT OF W. LESLIE BENDSLEV 


STATE OF MASSACHUSETTS, 
County of Norfolk, ss: 

W. Leslie Bendslev, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily to bring to the attention of the Select 
Committee on Small Business certain practices and conditions within the mo- 
tion-picture industry which are directly affecting the conduct of my business. 

2. I am operator of the Community Playhouse in Wellesley, Mass., owned by 
the estate of Adolph P. J. Bendslev, my deceased father. I assisted in the 
operation between 1926 and 1939 and have been in charge since. 

3. The receipts of the Community Playhouse, in common with all theaters, 
declined very substantially with the introduction of television and I, and many 
exhibitors, earnestly solicited Congress’ consideration of our serious plight. We 
sought to have the Federal tax, originally instituted as an emergency measure 
in World War I, removed. Though not eliminated it was considerably reduced 
and IT was encouraged to feel that I could continue to operate the Community 
Playhouse. 

4. I soon found that motion-picture distributors, by common design or not, 
contemplated and proceeded to increase film rentals to the point where any 
advantage I had gained by the tax reduction was completely wiped out. In the 
meantime my bargaining position in the purchase of film became practically non- 
existent due to the great reduction in the number of releases. 

5. As an example of this untenable position I offer you figures comparing the 
last 6 months of 1955, period just prior to the elimination of the tax, with the 
last 6 months of 1956. Our ticket sales dropped $3,034, from $24,974 to $21,940 
while at the same time our film rentals increased $636, from $7,056 to $7,692. 
This comparison is attached to and made a part of this affidavit. 

6. A specific, altogether too typical example of unfairly priced film is that 
experienced in a recent engagement. We showed the picture, The Tender Trap, 
on terms of 35 percent of gross receipts up to $500 and 50 percent of receipts over 
$500. We were required, if we were to play the picture, to play it an extra day, 
Sunday through Wednesday, rather than our regular playing time of Sunday 
through Tuesday. The picture grossed $513, the rental was $181, and the en- 
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gagement represented a loss of $06 to the theater after deducting our overhead, 
7. It is an exception when a so-called program picture grosses enough to show 
a protit while high-grossing pictures are so consistently overpriced that any pos- 
sibility of a profit is eliminated. 

4. Distributors, in establishing exhibitors’ film rentals, show no willingness 
to recognize an increased overhead even though it is well authenticated by state- 
ments by a certified public accountant. 

W. Leste BEnpbsLev. 

Subscribed and sworn to before me this 20th day of March 1956. 


Epwarp E. WERNER, 


Notary Public. 
My commission expires January 7, 1960. 


Community Playhouse, Wellesley Hills, Mass.—Gross and film rental comparison 
before and after Federal tag reduction 





6 months 6 months Increase 
l ne. or CecTease 
. 31, 1055 ( change 


endi e! 


ing. 
Dec. 31, 1953 | De 








(I i a til el aed $24, 974 $21, 040 —$3 4 —| 
Pil I Ae ceiicieceetadeistvcubiowsee boul 7, 056 7, 603 +-6i6 -g 


AFFIDAVIT OF J. S. GROVES 


Post OAK Drive-In THEATRE, 
Houston 19, Tez., January 26, 1956 
Senator Husert H. HUMPHREY, 
Chairman, Subcommittee of the Small Business Committee, 
Washington, D. C. 


Dear Srr: The general problem of the small-business man in a large metro- 
politan area in the motion-picture business is the fact that the motion-picture 
distributors still operate on the basis of very unfair pricing practices that amount 
to immense discounts to the large, former wholly owned chain theaters. 

I have certified photostatic records of the film rental paid on each picture by 
the downtown first-run theaters in Houston which were submitted by the 
owners of these theaters in the case of J. B. Adelman v. Paramount et al., in 
civil action No. 6724 in the District Court of the United States for the Southern 
District of Texas. These records show that the film compunies favor the large 
chains. For example, in the period of January 1, 1953, to July 1, 1955, Loew's 
State Theatre, Houston, Tex., paid MetrolGoldwyn-Muayer $155,587.81 filin rental 
on gross revenues of $683,697.91 for a net film rental of 22.8 percent. (I'm sure 
that you realize that the majority of films are sold on a percentage of gross 
basis.) On 2 pictures during this period on which terms were different (Gone 
With the Wind and Knights of the Round Table), Loew’s State paid $46,073.72 

n $118,215.77 gross for a net film rental of 38.9 percent. 

The net average film rental of my theater for the fiscal year ending June 30, 
1955, was 32.4 percent on a gross of $107,812. 

An example of another type of economic discrimination is the practice of play- 
ing a big picture to death downtown and then forcing the small man to pay 
ridiculous terms for these pictures in subsequent run. From the aforemen- 
tioned records I have taken an example which I will cite here. Battle Cry was 
one of Warner Bros.’ biggest pictures of 1955 and according to Variety is 15th 
on the list of alltime top domestic grossers. The Majestic Theatre in Houston 
(one of the local American Broadcast Paramount Theatre's first-run outlets) 
played Battle Cry for 5 weeks, February 10 to March 16, 1955. The picture 
grossed $65,047.71 and film rental was $23,913.38 for a net percentage of 36.75. 
The film rental by weeks was 50 percent, first week ; 39.05 percent, second week; 
35.58 percent, third week; 28.22 percent, fourth week; and 18.30 percent, fifth 
and last week. This same picture was then sold on subsequent run on a minimum 
40-percent basis. 

These long holdovers deny the subsequent-run theaters of any good motion 
picture for their patrons and make it necessary for them to play the picture 
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after it has been milked in the first run. Further, due to the closely interlocked 
working arrangements between the motion-picture distributors and the large 
chains (American Broadcast-Paramount & Affiliates, National Theatres, Loew's, 
Stanley Warner, United Artists Theatres and RKO Theatres) the motion- 
picture distributors will not release any of their better product without down- 
town first run and what second-class product they do release without a down- 
town first run normally goes to the chain theaters subrun theaters first. 

I would like to suggest a very simple solution to you. That would be a bill 
regulating film rental in subsequent runs making it unlawful to sell a film to 
subrun exhibitors for a greater percentage of their gross than the lowest per- 
centage of the gross received from the first-run key theater in the area of the 
subrun exhibitor. This would stop the holdover weeks at 18.30 percent such as 
American Broadcast-Paramount ‘Theaters enjoyed on Battle Cry in its fifth 
week at the Majestic in Houston and spread the $9,004.10 grossed by the Majes- 
tic on this picture in its last week amoung the smaller exhibitors. This 
$9,004.10 is above the average gross for the Majestic, for your information. 

As the managing partner of a fairly large drive-in theater which is the only 
theater property of the owners and which is located in a large metropolitan area 
I may be in a unique position insofar as possible witnesses before your committee 
are concerned and would be very happy to testify if you desired it. 

Yours very truly, 


By J. S. Groves, Manager. 


I, J. S. Groves, being first duly sworn on oath state that I am familiar with 


the facts and matter herein set forth and that the same are true and correct to 
the best of my knowledge. 


J. S. Groves 
(For Post Oak Drive-in Theatre). 
Subscribed and sworn before me this 26th day of January 1956. 
[SEAL] 3ETTY KEEN JANICEK, 
Notary Public in and for Harris County, Tez. 


(52) 
AFFIDAVIT OF ABRAHAM GARBOSE 


GARBOSE Bros. THEATRES, 


Gardner, Mass., February 2, 1956. 
Hon. Husert H. HuMpPHREY, 


Senator from Minnesota, Senate Office Building, 
Washington, D. C. 

Dear Str: My brother and I own and operate the York Theatre in Athol, 
Mass., containing 1,200 seats. We also operated a theater in Orange, Mass., for 
8 years and closed it on March 6, 1954. Orange is 4 miles away from Athol. 
A drive-in theater was built 4 years ago between the 2 towns. The population 
of Athol is 12,000 and of Orange 5,500. 

Television is a serious competitor and is largely responsible for the decline 
in business. There are other contributing factors that have ruined smalltown 
exhibitors. The introduction of bidding through a court decree about 7 or 
8 years ago between conventional theaters, and bidding between drive-in thea- 
ters and conventional theaters in the past 4 or 5 years. Drive-in theaters in 
this part of the country are open about 5 months of the year. They are bidding 
against conventional theaters, and, not only take the pictures away, but boost 
the film rental from 50 to 100 percent. Pitting one exhibitor against another 
and forcing prices up. The distributor gains everything and the exhibitor is 
continually taking losses. The court that consented to this method of selling 
pictures certainly did not know the pitfalls of this vicious method of distribu- 
tion of pictures. The spokesman for the various organizations probably will 
not bring this matter to your committee’s attention because they have member- 
ship of both conventional and drive-in theaters. The writer has been in Wash- 
ington and talked to a member of the Department of Justice and the Motion 
Picture Division, but he was unable to give me any assistance because the con- 
sent decree gave the distributor this right. 

Another contributing factor that is practiced by most distributors is forcing 
an exhibitor to buy every picture they distribute. “If you want the good ones, 
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you must buy the poor ones,” and at their price. The only time that a dis 
tributor manager is convinced that the theater is consistently losing money is 
when they close the theater and go out of business. 

Enclosed please find a photograph‘ of the Orange Theatre which has been 
closed for about 2 years, due principally to bidding and the high cost of film 
rental. In this area, I know of several theaters which have closed and are 
for sale because of bidding, for example, the Maine-New Hampshire circuit, 
owned by Mr. John Ford, which, in the past, has been a very profitable circuit 
is now trying to sell various theaters because of bidding and high prices. The 
distributors like bidding because they have made millions of dollars at the 
expense of exhibitors and to change this method now would be a major task. 

We and other independent exhibitors would appreciate your correcting this 
method of selling pictures. We need you help and need it now to save invest- 
ments of life earnings. 

Ane GARBOSE. 

Subscribed and sworn to before me this 3d day of February 1956. 


[SEAL] ABRAHAM GARRBOSE, 


Notary Public. 
My commission expires 


(53) 


AFFIDAVIT OF LAUREN H. CLARK 
STATE OF MINNESOTA, 
County of Ottertail 


Lauren H. Clark, being duly sworn, deposes and says: 

1. This affidavit is made voluntarily for the information of the Senate Select 
Committee on Small Business in connection with the above-mentioned hearing. 

2. 1 own and operate the Arrow Theatre in the village of Parkers Prairie, 
Minn., containing 376 seats. 

Greatest Show on Earth—I was forced to play 5 days, Friday, Saturday, Sun- 
day, Monday, Tuesday, after it had played Alexandria, my neighboring county- 
seat town (20 miles distant). It played Alexandria for a week in the A house 
and then they pulled it back a few weeks later for another 4 or 5 days at the B 
house. How long they play the picture in Alexandria I do not care, as I realize 
the film companies must make their big returns from the large towns. Alexan- 
dria is a county-seat town, about 7,000 population. Parkers Prairie is a 900 to 
1,000 population village, strictly a farm town. I grossed a little over $600 and 
had to pay some $390 plus for the picture. I lost my Friday-Saturday show and 
I could easily have handled all the people that came on the normal Sunday, Mon 
day, Tuesday run, as we did 85 percent of the business that was done on Sunday, 
Monday, Tuesday. I have not been able to buy Strategic Air Command for less 
than $35 guaranty, and a split of 50/50 over $125 for Sunday, Monday, Tuesday, 
yet they sold the picture flat to a neighbor town 35 miles distant, with 1,500 
population, for a flat amount less than the $35 guaranty. I am making $200 a 
month theater payments and the other theater above has probably been paid 
for at least 20 years ago. Paramount absolutely refuses to recognize the time 
element and today’s cost of operation. I was forced to buy a whole year’s con- 
tract deal with Twentieth Century-Fox and Universal International to elimi- 
nate percentage on every good picture that comes along; under the yearly setup 
they put 3 percentage pictures, so many at $35 flat, so many at $25 and a few at 
$17.50 with a so-called 20-percent elimination clause, which will allow cancella- 
tion of about 4 pictures and you can bet that if they do not make their quota 
that these pictures will fall in the $17.50 class. This system helps keep the per- 
centages down but it also forces us to play every piece of junk they turn out. 
The overall result is every small theater winds up with twice too many midweeks 
and Friday and Saturday pictures at far too high prices, for the very few Sunday, 
Monday, Tuesday pictures that will show a good profit. Last year we went in 
the hole $1,100 net for the 1955 season. We have to have some very, very good 
months in July, August, September and October or we go under for the year, as 
too many of our winter months are continually and always in the red due to sub- 


* Retained in commitee fillies. 
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zero weather, snowstorms, etc., when it is too simple to turn on the TV set and 
stay home. My August was very good but September and October were very 
poor simply because we were not playing the product that the people wanted to 
see, I usually wind up playing product 6 months after Alexandria. 

The Moon Is Blue could not play as it was a Legion of Decency C picture, 
as I have a large Catholic territory west of town and see no need of stirring up 
a hornets’ nest just for one picture. 

Street Car Named Desire, I understand W. B. held this for a fabulous price, 
but I wouldn't play the picture for a free gift as it is strictly a big-city picture, not 
for farm towns. Samson and Delilah, big percentage and died the death of a 
rag doll as most big costume pictures do in farm towns. 

Ah, To Hell and Back, thanks North Central Allied for listing that one. That 
is up for booking now, but they are using the picture as a club to force me to 
buy another year’s deal, it seems that in the small print they reserved the right 
to hold out any CinemaScope picture they wanted for higher percentage terms. 
In other words the $35 guaranty and 35 percent under the yearly contract is not 
good enough for Universal on this picture. I'll get it at the above terms, but 
(ll wait until next summer to play it. We have just recently been able to buy 
Mr. Roberts flat and only because I have refused to buy any product from this 
company for 2 years. After a 2-year layoff then they get a little hungry, I said 
I bought it flat; that is still a $10 bill higher than my 1,500 population town 
and it played Alexandria last September or October and I won’t be able to play 
it until May of 1956. Almost every company (Metro excluded) demands play 
dates for all their poor pictures before they will give us bookings on the few 
food ones that we pray for to keep us alive and which they failed to do in 1955. 

Metro or Loews is the only major company that [ can buy a yearly deal on 
and to whom I can go back to when I find a picture in the wrong allocation group 
and say, “look boys, this one is no good for Sunday, Monday, Tuesday ; too much 
opera or too much costume, ete., for my farm town,” and they will say, “we 
think you are right,’ and knock it down to $15 or $17.50 for a midweek cash- 
night program. They sell the Long Long Trailers flat and the Seven Brides for 
Seven Brothers, ete. They know we make money on these pictures, but they 
also know that there are far too few pictures like these to keep us in business, 
they also know from their sniff-and-snoop detectives and checkers that the 
Carusos are sure death in these small towns. I just died with Interrupted 
Melody, a wonderful picture, but the trailer had some opera singing in it and 
the farm boys just stay to home. 

CinemaScope hasn’t meant one extra dime at the box office for the majority 
of the small towns. It has also just been used as a club to force higher film 
rentals and dirtier film deals. I bought this theater in 1949 when business was 
very bad and the 20 percent Federal tax, almost broke me. I worked hard and 
long, built up the business and now it has gone into a very bad slump, partly due 
to the economic farm situation, farm prices, and partly due to a changing eco- 
nomic buying and selling situation being created by all big business. There has 
been little or no growth of virtually all small villages, better roads, better cars, 
better selection of all types of eating and wearing products, high cost of operation 
and small profit margins are slowly but surely wiping out the small towns. This 
town is a good littie business town, but it has continually gone downhill in the 
7 years that I have been here. 

I have probably put more money back into my business than any other two 
businesses in this village. A lot of money that I spent was additional capital, 
not earned by the business. New carpets, $1,300; new screen, $400 ; Cinemascope 
lenses, $700; new candy machine, $250; new stone front, $175; new sidewalk, 
$150; painting, $200; seat repairs, $250; rebuilt projection machines, $324 per 
machine. Now I am supposed to put in all new sprockets to the tune of $75 a 
machine to fit the new foxhole sprocket holes coming out with 3 magnetic sound 
tracks and optical sound on the same film so they can eliminate 2 sets of prints, 
magnetic and optical. Also the big push has started to force us all to magnetic 
stereophonic sound, which I understand will now run close to $1,000 for us small 
potatoes, The big boys all got clipped $5,000-plus for the first plunge into stere- 
ophoniec sound, a packaged deal that shouldn't have run more than $1,500 for 
the very biggest theaters. I could easily prove this by showing prices of similar 
sound equipment from Allied Radio Corp., Chicago, plus the fact that I have 
been in electronics since I was knee-high to a grasshopper. Ex Western Elec- 
tric Co., foreman (installation of automatic-dial telephone equipment for Bell 
Telephone Co., ex chief warrant officer, communication, Radar specialist, pres- 
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ently a licensed active radio amateur WNTYV, with approximately $1,000 in radio 
communication equipment, transmitters, receivers, etc., that are far more complex 
than any audio, amplifier yet built. Collins Radio Co, builds a 1-kilowatt trans- 
mitter, single-side band, amplitude modulation, and C. W. (code radio telegraphy ) 
for $1,500, to which there is far more engineering and equipment than the 
$5,000 hook-em-cow deals of sterophonic sound for the theater men. The major 
film companies turned up with some of the biggest net profits last year that they 
have had in the history of theater business and at the same time more and more 
theaters have closed. Latest issue of Greater Amusements, published in Min- 
neapolis for Northwest exhibitors, lists 13 theater closings. I have had 1 week's 
vacation in 7 years in this “rat race.” I used to get 2 weeks’ paid vacation and 
would have had 3 weeks in a few more years with Western Electric. 

I don’t like living and working in Minneapolis and St. Paul, I like the small 
town better, but I have definitely decided I cannot protect my investment in 
this business and will try and sell out next fall and will go back with Bell 
Telephone Co. to work with the microwave transmission equipment. I can have 
a better home than I now have, a Chrysler instead of my reringed and valved 
1953 Chevrolet, and invest my money in A. T. & T. stock. 

The guy I bought out lasted 9 months and he couldn’t get out fast enough and 
I am still fighting New York City because of film deals he made. 

Well there is a little snow tonight (Monday night) and we have 26 adults 
downstairs, playing Soldier of Fortune, Clark Gable and Susan Hayward, B 
Picture Legion of Decency, another Fox film, too old, too late, and too high 
priced. We died with it yesterday (Sunday) perfect weather. 

This should have been retyped as there are too many typing errors and cor- 
rections, but this has to be done while I run the machines. Wish I had the time 
to show the Senate Small Business Committee where the Federal and State tax 
setup on small business is discriminatory to that same point of no new buildings, 
no net profit allowed for future growth. I intend to write another letter in 
which I will prove that small business has been strangled to the point of no 
return by Federal Government taxation. 

Moral: If you can’t be big business, work for big business, but stay out of 
small business. 

Sincerely yours, 


LAUREN H. CLarRK. 


APPENDIX IV 


AzTEC THEATRE, 
Fagle Pass, Tex., January 28, 1956. 


Hon. Senator Husert H. HumMpuHrey, 
Chairman of Small Business Subcommittee, 
Washington, D. C. 

DEAR Sir: I have today wired you and attach a copy of this telegram as 
confirmation. 

I have been in business in the small city of Eagle Pass, Tex., as an ex- 
hibitor of motion pictures for the past 46 years. During this period I have 
seen the growth and expansion of the movie industry from the standpoint of 
the small, independent exhibitor. Never, in all that period, has there been 
an action on the part of the distribution industry as ruinous and pernicious as 
the practice of making the exhibitor present sealed bids for his pictures. 

Primarily, in order for the exhibitor to make an intelligent bid for a picture, 
he must see a showing of the picture. In my case that means that I have 
to go to Dallas, a distance of 450 miles, and spend time there to view the 
picture. Otherwise, I would have to bid blind, that is, without knowing what 
the picture was. After I bid, I have no way of knowing whether I will get 
the picture and cannot plan my programs intelligently. Having to spend money 
to make my bid and then having to bid high enough to get the picture, it is 
quite probable that: if I do get it, the total cost of the picture to me will be more 
than I can realize on its showing. 

No businessman can object to fair and reasonable competition. However, 
there is nothing either fair or reasonable about the eutthroat bidding for pic- 
tures, and it will, if continued, eventually put the independent, small exhibitor 
out of business and he will have to see his business taken over by chain 
theaters. 
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Of course, it is clear why this practice is favored by the distributors. They 
receive much more for their pictures and can play one exhibitor against another 
to get higher prices. 

The lot of the small distributor in a small city is difficult enough when he 
can plan his programs in advance and know what he is going to pay for his 
pictures and when he can get them, which system under the block-booking plan 
worked very nicely, but under this bidding plan, I believe in all sincerity that 
it will break me and many other independent exhibitors if it is permitted to 
continue. 

Therefore I urge upon you and your associates that you seriously consider 
the plight of the independent exhibitor and eliminate the so-called competitive 
bidding plan and give us a chance to exist. 

I will appreciate your reaction to the forthcoming meeting and any informa- 
tion you can consistently give me as to its outcome. 

Sincerely yours, 
Sam SCHWARTZ 


[Telegram] 


Eacte Pass, Tex., January 28, 1956 
Senator Hunert H. HUMPHREY, 
Chairman of Small Business Subcommittee, 
Washington, D. C. 


From my 46 years’ experience as an independent exhibitor I wish to condemn 
in the strongest manner the practice of competitive sealed bidding for single 
pictures. The practice is ruinous to the small exhibitor and benefits no one ex- 
cept the distributor who reaps an illegitimate profit from the transaction. It 
upsets the exhibitor’s program of picture planning, and in many cases causes him 
to pay more for a picture than he realizes from its showing. It permits the dis- 
tributor to play one exhibitor against another, creates ruinous competition which 
no exhibitor wants, solely for the purpose of making an excessive profit for the 
distributor. The old method of block bookings was excellent and should be 
reestablished. 

Sam Scnwartz, Aztec Theater. 


APPENDIX V 


PATERSON, N. J., January 29, 1956. 
United States Senator Husert HUMPHREY, 
Washington, D.C. 

DEAR SENATOR: The undersigned, until the first instance, operated the Palace, a 
subsequent run theater, in Passaic, N. J. 

The box-office receipts, from July 1952, to December 31, 1955, were $276,172.05. 
The cost of film, during this period, was $84,664.47. Thus, the theater was forced 
to pay more than 30 percent of its box-office receipts for its film product. 

However, to attract attendance the theater had (a) to distribute dishes to its 
women patrons on Monday and Tuesday (0) to give cash awards on Wednesday 
and Saturday nights (the recent New Jersey bingo laws made these games 
illegal and the awards were discontinued after October 8, 1955). The cost of (a) 
and (0) were approximately $300 weekly. 

Despite years of effort to get relief, the distributors have refused to give the 
theater proper credit for the very items that have been directly responsible for 
increased attendance and have penalized the theater by ever-increasing and 
exorbitant film rental. 

An analysis will disclose that the Palace Theater was, in fact, compelled to 
pay the death-inflicting percentage of 40 percent, and more, of its receipts, as film 
rental. 

I will gladly come to your office and bring all the data and details of this sad 
business—for your own survey. 

Respectfully yours, 
Martin D. Harris. 
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APPENDIX VI 


Jouier, Iu... March 6, 1956. 
SENATE SMALL BUSINESS COM MITTEE, 


Subcommittee on Movies. 


HONORABLE SENATORS: It has been noted that hearings on the distribution of 
movies is to begin on March 21. For the small-theater owner who will not 
be able to present his plight in person, I would like to point out a few of his 
problems. 

I audit the books for a 420-seat house in a suburban-type community of approx- 
imately 5,000 population. Box-office receipts average between $350 and $500 
a week. Because of the exorbitant demands of the movie distributors, this house 
is operating at a loss, and may be forced to close. Inasmuch as this is the only 
theater in the town, its closing would eliminate the greatest source of entertain- 
ment for the children and teen-agers. 

Demands of the distributors take two forms—high costs and package deals 
A case in point is the program that just completed a run. The production was 
the Man With the Golden Arm. The cost was 50 percent of gross receipts. 
There was not a choice of taking it or not because of the cost. This picture 
had to be taken at this price in order to get another big production that is coming 
up. It must be remembered that the independent theater owner is a captive 
customer whose only source of salable product is the small group of distributors 
Any of the present movies that are likely to attract a decent-sized audience 
cost from 40 to 60 percent of the gross. In addition, a package of about five 
other lesser productions have to be taken in order to get the big one. It might 
be pointed out here that percentages charged by the distributors rose at the 
time that the excise tax on admissions was reduced. The theater owner received 
very little, if any, of the advantage. 

With a payroll of around $200 a week, it does not take much to see the resu'ts 
of a rental of 40 percent. If the gross for the week is $500 (and this is a high 
week), there is not enough left to pay for the other expenses. Bigger cities 
and bigger houses might be able to afford it because of capacity crowds. but 
the smaller community is gradually losing its best source of entertainment 

In this area there are several larger theaters owned by chains. The closing 
of the smaller houses would result in larger grosses at the chain honses. It is 
rumored that this would be an advantage to the distributor because of financial 
interests in the chain. 

It is suggested that a top rental of 35 percent be set for smaller theaters 
and that they be allowed to buy their choice of product without tie-ins. Although 
I have written about one situation with which I am acquainted, I know of another 
neighborhood house to which it also applies, and I imagine that there are 
hundreds of others. 

Yours very truly, 
Rocrer ASHAMY 


APPENDIx VIT 


INDEPENDENT THEATRE OWNERS ASSOCIATION, TNe 
New York 36, N. Y., March 26, 1956. 


SUBCOMMITTEE ON RETAILING, DISTRIBUTION, AND FArR TRADE PRACTICES, 
Committee on Small Business, United States Senate, Washington, D. C. 

GENTLEMEN: My name is Max A. Cohen. I am chairman of the board of 
directors of the Independent Theatre Owners Association of New York and have 
been engaged in the motion-picture business since 1909. I entered into exhibition 
in 1929. Prior to that, I was engaged in the production and distribution of 
motion pictures. 

In this industry there are two national exhibitor associations battling for 
Stature and supremacy. In this battle for supremacy, the guiding personalities 
of one organization—paid or otherwise—find it to their best interests to create a 
multitude of problems for the attention of the rank and file of exhibition. 
Economic factors have no place here, and constructive efforts would be contra 
wise to this continuing scheme. 

When Eric Johnston, president of the Motion Picture Association of America, 
called a meeting for the resumption of arbitration negotiations in February of 
1954, I was appointed by ITOA as negotiator in its behalf. At the very outset 
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of the discussions, it was understood by all present that there would be no 
arbitration of film rentals. Every other matter concerning the relationship 
between exhibition and distribution could be, and were, proper subjects for 
discussion. 

I was present at every one of the meetings from February 1954 to the time 
when the final draft was completed and submitted for ratification to the inter- 
ested parties. Through all these laborious discussions over a period of 15 months 
to mid-August, 1955, when the Joint Arbitration Committee representing dis- 
tribution and the three participating exhibitor organizations approved the draft, 
there was a complete feeling of sincerity on both sides. 

We were given the opportunity to draft a document that could very well 
serve as the first of a series of steps by which most of the existing barriers 
could be surmounted. Every point affecting industry relationships—exclusive 
of film rentals—was thoroughly discussed and the method for relief of abuses is 
indicated in the submission of the final draft. 

Importantly, it must be noted that this arbitration agreement traveled a 
one-way street. Distribution on every count was placed in the position of the 
defendant. There is no language anywhere in the draft that permits distribu- 
tion to become a plaintiff. One of the most important features in favor of 
exhibition in this draft was the inclusion of a provision that an exhibitor could 
arbitrate any violation of a film license or contract entered into between an 
exhibitor and a distributor. 

Another important feature which tended to eliminate many of the abuses 
complained of by exhibition as to competitive bidding was the language inserted 
in the draft that remedied the scope under which distribution could ask for 
competitive bidding. Clearance and runs were protected in favor of exhibition. 

As to prereleases, of which much was said at the hearings, this was the subject 
of long and protracted discussion. The negotiators on the part of exhibition were 
fully aware of what could happen with prereleased pictures insofar as playing 
time, film rentals, clearances and all other matters usually attendant upon 
prereleased pictures. 

Exhibition, in the course of these discussions on prereleased pictures, offered to 
distribution the right to prerelease as many pictures as distribution desired 
provided, however, that in accepting this proviso, exhibition would have the right 
to arbitrate one or all of these prereleases to ascertain through arbitration 
whether the picture in question was truly a prereleased picture. As an answer 
to this proposal, distribution felt that it would create too many hazards and 
complications. 

Then came compromise. Distribution felt that each company, in view of 
existing producing conditions, was entitled to six prereleased pictures each 
season. Their reasoning was to the effect that they were making bigger and 
better pictures all the time and that they were more expensive, and that they 
should have the opportunity of recouping these tremendous investments through 
the medium of prereleasing. 

As a final compromise, both sides agreed that each distributing company would 
have the right to prerelease two pictures. It must be borne in mind at this par- 
ticular point that a tremendous responsibility rests upon the distributor as to 
what shall be his two prereleases. It may be true that a distributor would have 
a prerelease costing tremendous sums but it does not necessarily follow that even 
though this particular production cost a tremendous sum of money that that of 
itself would insure its success at the box office, and a distributor would have to 
take a chance that it had a box office success. If it didn’t work out there was 
only one mode prerelease left for the entire releasing year. And it is entirely 
within the realm of possibility that the second prerelease could also be a dud. 
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In that event, exhibition would have the benefit of all the remaining releases on 
a distributor’s schedule at the general accepted level of releasing pictures 

Exhibition felt that distribution was justifiably entitled to two prereleased 
pictures per year. To one familiar with the intricacies of distribution it is imme- 
diately apparent that this is not an unreasonable request. 

Now, as to the matter of arbitration of film rentals—there was a meeting held 
at my home one Sunday afternoon, attended by Herman Levy, Si Fabian, and 
Mitchell Wolfson, of TOA, and myself. We took cognizance that Allied was not 
taking part in these negotiations, due to their stand on the arbitration of film 
rentals. We discussed at great length the matter of arbitraing film rentals, since 
there was to be a meeting with distributidn the following day on matters per- 
taining to the arbitration draft. 

After hours of discussion pro and con, it became apparent to all of us that to 
attempt to arbitrate firm rentals would only serve as another means whereby 
distribution could very easily increase film rentals generally. It was our conclu- 
sion, unanimously, that it was to the best interests of exhibition, under no circum- 
stances to arbitrate film rentals. Further, it was also our conclusion that even 
if distribution were to offer to arbitrate film rentals we would reject it. 

It is impossible for me to understand, in view of the foregoing, what has occa- 
sioned the change in TOA’s thinking. The entire convention of TOA, held in 
California, October 6-9, 1955, approved and ratified the arbitration agreement. 
This ratification was by its entire membership, including its board of directors. 

Ten week later there was a letter addressed by TOA, through its president, 
to Al Lichtman, of Twentieth Centry-Fox, in which they stated that because of 
new, acute conditions in the industry since the ratification in Octhboer, TOA would 
have to withdraw its ratification and ask that the arbitration of film rentals 
be included. 

May I state this for the record, that prior to October 1955, when TOA ratified 
the arbitration agreement, there was an acute shortage of film. The same acute 
shortage that existed then exists today. I know of no particular catastrophe 
that has occurred in this interim of 10 weeks which has so altered conditions in 
the industry as to cause TOA to reverse its position—except that all the com- 
plaints of high and gouging film rentals seem to center around one picture—Guys 
and Dolls. 

Here is 1 picture, made by an independent producer who hasn’t made a picture 
in the last 3 years, and it seems inconceivable to me that this 1 picture should 
be the constant subject matter of acute film shortages and high-priced film 
rentals. I might state here for the record that I, too, am unable to buy Guys and 
Dolls, but my theaters will remain open despite the same. 

I hold no brief here for distribution, but in all fairness it must be stated for 
the record that it is my impression that distribution made every possible sincere 
effort to give to the industry a workable system of arbitration. More is the pity 
that exhibition is not taking advantage of it. 

As stated in the opening of this brief, I have spent 47 years in production, 
distribution, and exhibition. Government regulations for the sale and pricing of 
film will never solve the present shortage or the problems of the industry. It 
will only add to them. I believe it is possible that reasonable men with their 
business lives at stake can find a solution to the problems that beset them without 
the necessity of Government interference. 

Here is cold, unvarnished fact without elaboration. Not having had the oppor- 
tunity of appearing before your committee in person, I hope through the medium 
of this statement to voice my protest against the possible birth of a situation that 
not only is fraught with catastrophic impact but can easily write a calamitous 
conclusion to the exhibition side of the motion-picture inductry, namely, Govern 
ment regulation of film rentals. 

Respectfully yours, 
Max A. Conen, Beard Chairman. 
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Appenpix VIII 


AFFIDAVITS OF WALTER E. BRANSON, VICE PRESIDENT, RKO TELERADIO PICTURES, 
Inc., AND WILLIAM J. HEINEMAN, VICE PRESIDENT AND GENERAL SALES MANAGER, 
UNITED ARTISTS, WHICH INCLUDE REPLIES 


SENATE SELECT COMMITTEE ON SMALL BUSINESS—-HEARINGS ON COMPLAINTS OF 
INDEPENDENT MOTION-PICTURE EXHIBITORS 


AFFIDAVIT OF WALTER E. BRANSON 


STATE oF New York, 
County of New York, 8s: 

Walter E. Branson, being duly sworn, deposes and says: 

I am a vice president of RKO Teleradio Pictures, Inc., formerly known as 
RKO Radio Pictures, Inc., and am in charge of sales of motion pictures produced 
and distributed by RKO Radio Pictures (herein called RKO), a division of RKO 
Teleradio Pictures, Inc. 

This affidavit is submitted in order to supply certain information which the 
committee has indicated it desires and as a reply to certain statements made 
to the committee by certain exhibitors. 

I have been associated with RKO continuously since 1923, when I became 
a booker in Omaha, for Pathe, which was later merged into RKO. Subsequently, 
I was a salesman in South Dakota and branch manager in charge of several 
RKO branches located in the Middle West. I was promoted to Midwest district 
manager in 1932, and to western division manager in 1941, which position I 
held until 1952, when I was appointed assistant general sales manager. In 
1952 I became general manager in charge of foreign operations, and in 1954 
worldwide sales manager. 


PRELIMINARY STATEMENT 


RKO has suffered substantial operating losses in recent years. Our gross 
revenue from film rentals in the United States for 1955 was probably less 
than the revenue of any other so-called major distributor. 

Production at our studio was reduced sharply in 1953, 1954, and 1955. This 
adversely affected our distribution revenue which was substantially affected 
also when Walt Disney Productions, which formerly distributed through RKO, 
formed its own releasing company through which it now distributes its many 
fine feature pictures. 

A change in the stock ownership of RKO which occurred last year resulted in 
the formation of a long-range, large-scale production and distribution plan. 
Its production schedule contemplates the production of 15 feature pictures in 
1956. It plans to release about 23 new feature pictures in 1956, some of which 
will be produced by independents. During 1955 RKO released only 14 new fea- 
ture pictures, most of which were produced by independents. This increased 
production and distribution by RKO should help considerably to alleviate the 
product shortage of which the exhibitors complain. This was recognized by 
Mr. Brandt, an exhibitor who testified before this committee (552).* 


THE LACK OF COMPLAINTS AGAINST RKO AND THE FACTS WITH RESPECT TO THE 
ONE AND ONLY SPECIFIC COMPLAINT ABOUT AN RKO PICTURE 


Nowhere in the 573 pages of the transcript covering the exhibitors’ oral 
testimony is there any specific complaint against RKO or any RKO pictures, 
for the period commencing with the conclusion of the prior hearings before 
this committee to date.’ 


1The figures in parentheses refer to the pages of the stenographic transcript of the 
hearings, unless otherwise indicated. 

2One witness referred to testimony which he had given at the prior hearings, in 1953, 
regarding two independently produced pictures released by RKO. ‘There is also some 
testimony about RKO theaters, with which we have had no connection whatsoever for 
many years. 
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In the 50 affidavits submitted by the exhibitors,” covering about 100 theaters, 
there is only 1 mention of an RKO picture. The affidavit of Ben Hurner lists 
11 pictures which Mr. Hurner licensed for exhibition at his Roxy Theater, tn 
Bird Island, Minn., on terms which Mr. Hurner claims were unreasonably high 
One of the pictures is Underwater, which was produced and released by us 
The terms of the license were $20 against 35 percent of the gross receipts. The 
picture grossed $42.53 for 3 days’ exhibition, so the rental paid was $20. 

I respectfully submit that the terms upon which we licensed Underwater 
to Mr. Hurner and the $20 rental which we received for the picture were emi 
nently fair to Mr. Hurner. Underwater was our best grossing picture for the 
year 1955. The studio production cost of Underwater was about $2,500,000 
and the cost to us for advertising, exploiting, and distributing it was about 
$1,200,000, or a total of $3,700,000. It is difficult to understand how any 
exhibitor could expect to pay less than $20 for 3 days’ exhibition of a picture 
such as Underwater. 

The grosses listed in Mr. Hurner’s affidavit demonstrate that his real problem 
is not the amount of film rental he pays, but rather the inability of this theater, 
either because of its location, the impact of television, or some other reason, 
to produce substantial grosses even on the outstanding pictures named in his 
affidavit. The Roxy Theater plays after a theater located in Olivia, Minn., 
which is a considerably larger town than Bird Island and only about 6 or 
7 miles away. Underwater, however, did not play in Olivia and the Roxy 
Theater still was able to gross only $42.53 for 3 days’ exhibition (one of which 

vas a Sunday) even though, in effect, it played the picture first run in the 
area. Mr. Hurner’s affidavit shows that he has had a similar experience with 
other outstanding pictures. On most of such pictures his gross was so small 
that he could not have made a substantial profit, even if the pictures were 
licensed to him free. 

Attached hereto as exhibit A is a chart listing all of the feature pictures 
which RKO licensed to Mr. Hurner from June 1, 1953 (the conclusion of the 
prior hearings before this committee), to April 18, 1956. Of the pictures listed, 
35 were played. Underwater was the only picture which played on a_ per 
centage basis. The other 34 were licensed on flat rentals at prices ranging 
from $10 to a high of $17.50. 

Thet RKO bas treated Mr. Hurner fairly in the matter of film rentals might 
best be shown by a letter dated February 2, 1956, 2 weeks prior to the date of 
Mr. dauruers auidavit (february 1s, 1056), and long after he played Under- 
water (July 1955). In that letter, a copy of which is annexed hereto as exhibit 
B, Mr. Hurner advised Mr. Al Stern, our office manager in Minneapolis, that 
his picture cost had been reduced about 30 percent since 1949, and said, among 
other things: 

“We were favored with a call from your respresentative Mr. Wilson last 
evening. 

“If we could have salesmen like Mr. Wilson call on us, buying and booking of 
pictures would be a pleasure. 

“We appreciated the prices that we were able to get from Mr. Wilson on 
pictures und as these contracts no doubt go through the office there, we appre- 
cite all you can do to stand behind your salesmen.” 


‘ “a 50 affidavits referred to are reproduced in this record as appendix III, beginning 
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Those are the facts with respect to the only complaint in the affidavits and 
oral testimony of the exhibitors about any picture which RKO has released since 
the last hearings. 


“PROFIT” AND LOSS RECORD OF RKO 


The exhibitors charge that producers and distributors “took advantage of the 
starved film market to impose on exhibitors terms and conditions of license that 
nullified the relief Congress intended they should have” (24). In support of this 
statement, the exhibitors refer to the profit record of eight companies for the 
years 1953, 1954, and 1955. RKO and United Artists records are not included. 
The reason given is that those companies “are privately owned” and do not issue 
“full profit and loss statements” (30). The exhibitors indulge the presumption 
that elimination of the RKO and United Artists “profits” “is amply compensated 
for by the inclusion of Allied Artists and Republic, which are rated as minor 
companies” (33). This presumption is invalid. 

Over the last 3 years RKO suffered a substantial, aggregate loss from ordinary 
business operations. Any charge that RKO waxed fat, as a result of a plan 
deliberately to curtail production in order to produce high film rentals and high 
profits, is absurd. 

The losses which RKO has suffered in recent years is some evidence of the 
risks inherent in the business of producing and distributing motion pictures. 
Production of a motion picture is highly speculative. The money is invested 
and the gamble made without any assurance by any exhibitor that he will 
license the picture and without any assurance as to what the public acceptance 
will be. ’ 

When we produce and distribute a picture which does not have a strong box- 
office appeal, the exhibitors do not hesitate to demand that we license the picture 
to them on minimum terms. Nor do they hesitate to advise us that they will 
not play the picture at all. Thus, on Affair With a Stranger, which we produced 
and distributed in 1953, we were able to secure only 9,500 bookings in the United 
States, whereas, on Split Second, which we produced and distributed in the 
same year, we secured 12,600 bookings. Both pictures had comparable casts 
and cost almost the same amount to produce. 


NUMBER OF PICTURES PRODUCED AND RELEASED BY RKO IN THE LAST 10 YEARS 


Attached, as exhibit C, is a schedule listing by year each of the feature motion 
pictures released by RKO in the last 10 years. All of these pictures were on 
standard 35-millimeter print. Only 10 were in Superscope. Standard prints were 
also available for each of those 10 Superscope pictures, so any exhibitor could 
show the picture without investing 1 cent in new equipment. Furthermore, all 
Superscope prints could be exhibited by any theater equipped to show Cinema- 
Scope pictures. 

PRERELEASING 


RKO has never prereleased* a picture which it has produced, and has not 
prereleased any picture of any kind since the prior hearings in 1953. In the 
past, a few pictures released by us have been licensed on a prerelease basis. 
These pictures were produced by independents who had control over the manner 
of distributing the pictures and who had the authority to approve or disapprove 
eontracts solicited by RKO. The producer and not RKO had the authority to 
determine whether the pictures should be distributed on a prerelease basis. 

We had planned to distribute The Conqueror, a picture individually produced 
by Howard Hughes and subsequently acquired by him, on a prerelease basis, 
and negotiated contracts with some exhibitors for its prerelease exhibition. 
The cost of producing and publicizing The Conqueror approximated $6 million. 
This was an important fact which we considered in arriving at our tentative 
decision to prerelease the picture. It seemed to us that the chances of getting 
our money back and realizing a profit on the picture would be best if we 
distributed it on a prerelease basis. The picture has grossed and is continuing 
to gross exceptionally well wherever it has played, but our experience with this 
picture, after its initial showings, led us to the conclusion that we would obtain 
the maximum return from it if we did not treat it as a prerelease. We concluded 
that the picture would gross more if its initial exhibitions were closely followed 


%In using the word “prerelease” I adopt the definition which appears in the Annual 
Report of the Select Committee on Small Business, U. S. Senate, 83d Cong., 2d sess., S. 
Rept. 1092, at p. 92. 





See DO. OO Ret 


| 


MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 58] 


by subsequent releases. Accordingly, instructions were issued to discontinue 
licensing the picture as a prerelease and to negotiate further licenses on a 
regular basis. Thereafter, the picture was made available to exhibitors as 
readily as was practicable consistent with the availability of prints, with the 
result that it has been shown on subsequent runs in the exchange areas soon 
after it was exhibited at the first-run houses. 


COMPETITIVE BIDDING 


There has been testimony that competitive bidding was, over the objection 
of exhibitors, adopted by distributors for the purpose of obtaining excessive 
film rentals, and that it has been operated in an unfair manner. The same 
charges were made at the prior hearings in 1953. We then demonstrated that 
the charges were baseless, pointing out the many factors which we had consid- 
ered and the many precautions which we employed in instituting and maintaining 
competitive bidding. 

The policy of competitive bidding was adopted by RKO in the early part of 
1947. It seemed to us that it was a fair method of resolving the conflicting 
demands of two or more exhibitors in substantial competition who wished to 
exhibit our pictures ahead of each other. 

The basic considerations we had in deciding to institute competitive bidding 
in those situations in which we received a request from an exhibitor were: (1) 
It was the best method we knew of to insure compliance with the law; (2) it 
would likely reduce the amount of litigation brought by exhibitors; and (3) 
it would be a valid defense to many claims of discrimination. 

We institute bidding only as a result of a request made by an exhibitor.* 
In some cases the exhibitor’s request will specifically ask for the right to bid; 
in other instances the requests may not specifically ask for bidding, but the 
effect of the request amounts to the same thing. There are between 550 and 
600 competitive bidding situations. 

We believe that the precautions which we have taken in supervising com- 
petitive bidding are designed to assure fair and equitable treatment for all 
exhibitors. Only a few claims have been made th: { our competitive bidding 
system has resulted in discrimination. In any eve! ‘, it is our settled policy 
promptly to investigate any complaints that competitive bidding has resulted 
in hardship or discrimination, and we have taken appropriate steps to eliminate 
the cause for the complaint whenever it was justified. 


ADMISSION PRICES 


The charge has been made that the distributors are “still fixing [admission } 
prices.” If this broad, general charge of “price fixing” is intended to be made 
against RKO, it is absolutely baseless. 

For many years, at least as far back as 1946, our sales, district, and branch 
managers have been instructed that under no circumstances can there be any 
agreement or any understanding, either oral or witten, as to what admission 
prices an exhibitor is to charge. Our representatives have been advised that 
it is only when they are negotiating a proposed license which will involve a 
percentage of gross receipts that they may inquire of an exhibitor what he pro- 
poses to charge, and that whenever such an inquiry is made the RKO repre- 
sentative must inform the exhibitor that it is solely for the purpose of enabling 
us to evaluate the terms offered and that he must also make it clear to the 
exhibitor that-the exhibitor is entirely free to charge any admission price that 
he pleases. The sales representatives have been further advised that if any 
licenses were negotiated on a prerelease basis, the following provision must be 
inserted in the licensing agreement, and that in the future, when a new supply 
of license agreements are ordered the following provision will be in all contracts 
which we make with exhibitors: 

“Nothing contained in this license agreement or in any statement or represen- 
tation, oral or written, made in connection therewith or in the course of negotia- 
tion thereof shall be construed as being or intended to be an agreement or under- 
standing, oral or written, between the parties fixing minimum prices for admis- 
sion to the theater involved.” 


*There is an exception to this policy. In Chicago, by reason of a decree entered in a 
private suit, we adopted the advice of our local counsel] that the only assurance against 
a claimed violation of that decree was to adopt competitive bidding for the subsequent 
run situations in Chicago. 
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Attached hereto as exhibit D is a copy of my letter, dated January 16, 1956, to 
all RKO sales represenatives and that part of the instructions which I attached 
to my letter which concerns “minimum admission prices.” As appears from 
my letter and the attached letter from Mr. O’Shea to me (exhibit E), the sub- 
stance of these instructions had been sent to the sales personnel in 1949 * and sub- 
sequently repeated. The letters also show that these instructions were sent out 
this year because Mr. Daniel T. O’Shea, the new president of RKO, and Mr. 
Thomas F,. O'Neil, the new head of our enterprise, insisted that we continue to 
use every precaution to insure that we license our pictures in strict accordance 
with the provisions of the consent decree and the applicable law. To the best of 
my knowledge, these instructions are strictly followed. If we receive a com- 
plaint that there is any deviation from them, we investigate it fully and if there 
is any merit whatsoever in the complaint, we would take the necessary action to 
correct it. 


FOREIGN FILM RENTALS 


A complaint has been made that distributors license their pictures on lower 
terms abroad than they do in this country. The exhibitor who testified in this 
connection asserted that to his knowledge no other American manufacturer 
sells his product abroad cheaper than he sells it here (314-317). Testimony like 
this is absolutely meaningless. Motion pictures are not sold like automobiles. 
In some cases, we obtain better terms for our pictures in foreign countries than 
we do in the United States. Sometimes the opposite is the case. There is no 
set pattern for licensing all exhibitors except in those countries where film 
rentals are controlled by regulation, and in those countries the admission prices 
are also controlled. In all cases, whether in this country or abroad, we try to 
obtain from each exhibitor the terms which we believe will result in the maximum 
return to us consistent with the quality and boxoffice appeal of each picture. 

Below is a table showing the ratio of our United States and foreign grosses to 
our worldwide grosses for each of the years 1953 through 1955. In 2 of these 
3 years more than half of our overall revenue was obtained from foreign coun- 
tries. Without such revenue it would not be possible for us to produce the kind 
of pictures which exhibitors in this country expect, demand and require in order 
to compete with television and other forms of entertainment. 


Continental 


United States Foreign 
only 
Percent Percent 
ie cen ke OO he te at oeaiaaaeinieteemene ete weaeaaneeies 53. 6 46.4 
DSS poled sph nk hud paleck nibda aikcc mutha adie enh elinnnpipum tbe ountccunteniee ts 44.7 55.3 
a Gaenaenies a odbd eda dates eed ad 41.5 58.5 


THE CHARGE THAT DISTRIBUTORS DELIBERATELY WITHHOLD FILMS TO PUT EXHIBITORS 
OUT OF BUSINESS : 


There is a suggestion in the exhibitors’ testimony that when a distributor is 
unable to secure the terms he desires from an exhibtor, it would still be good 
business to license a picture at lower terms rather than have the print “sit on the 
shelf” and that, therefore, this refusal to license must be part of a “long-range 
desire for putting those theaters out of business” (313, 361-362). This sugges- 
tion, of course, is invalid. 

Obviously, RKO would not profit by putting a theater out of business. A sub- 
stantial part of our revenue is derived from the small, independent exhibitors. 
That we would want to reduce cur potential market by closing theaters, some of 


which are in locations where there are no other outlets for our product, just does 
not make sense. 








5 Although the letter does not so indicate, our sales personnel were advised in writing 
as early as 1916 that there should be no agreement on admission price. 

This complaint would appear to be somewhat inconsistent with the complaint made by 
one exhibitor that the distributors are so interested in obtaining the maximum revenues 
from the foreign market that they no longer make pictures relating to such subjects as 
football, which are designed primarily for the American market. 
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One of our chief objectives is to obtain the greatest possible number of bookings 
for our pictures. This does not mean, however, that it would be good business 
for us to license pictures to exhibitors when they refuse to give us the rentals 
to which we believe we are fairly entitled rather than to lose a sale. It does not 
require much imagination to see the untenable bargaining position we would be 
in if exhibitors knew that eventually we would license our pictures to them on 
any terms they demanded rather than lose a sule. There are times when we must 
refuse the terms offered by an exhibitor even though it means losing a sale. This 
is true in any business. The suggestion that the exercise of this sound economic 
right which any manufacturer must have is part of an overall plan to close down 
theaters is absurd. 

THE LICENSING OF PICTURES TO TELEVISION 


In the latter part of last year, RKO granted to C. & C. Television Corp. certain 
rights in almost all of the pictures which RKO owned and released prior to July 
25,1955. The rights and obligations of the parties are many and detailed. Gen- 
erally, the agreement provides that in the domestic market, C. & C. receives 
and RKO retains certain television rights in feature pictures. Some pictures 
do not become available to C. & C. until subsequent dates. In the foreign market, 
Cc. & C. receives theatrical and television rights in feature pictures except that in 
each country and territory certain pictures do not become available to C. & C 
until later dates. All rights not specifically granted to C. & C. are reserved to 
RKO (remake, reissue, television adaptation rights, etc. ) 


SUMMARY 


RKO has always been extremely conscious of the problems of the small ex 
hibitors and has made every effort to deal with them on a fair and equitable 
basis. Some evidence of this is the fact that in all of the oral testimony and 
affidavits presented by the exhibitors to this committee there is only one specific 
complaint directed to any picture which we have released since the prior hear 
ings and, as I have shown above, there is no merit in that one complaint. 

Even to suggest, as some of the exhibitors have, that any distributor would be 
part of a plan to limit production and to charge exorbitant rentals in order to 
drive a small exhibitor out of business is, on its face, ridiculous. It would be 
even more ridiculous to suggest that a company which has suffered substantial 
operating losses in the past several years would want further to reduce its market 
by closing theaters many of which are in small towns where there are no other 
outlets for its product. On the contrary, I earnestly hope that the long-range, 
large-scale production and distribution plan which we have instituted will make 
more high quality pictures available to the small independent houses. 

My company has taken and will continue to take every reasonable precaution 
to insure that we license our pictures in strict accordance with the letter and 
spirit of our consent decree and the applicable laws. 

I hope that the information supplied in this affidavit will be of some help to 
the committee and will persuade the committee that the charges made by certain 
exhibitors have no basis in fact and that there is no merit in the suggestion that 
film rentals should be subject to Government control or to compulsory arbitra- 
tion. 

(Signed) WaALtTer E. Branson. 


Sworn to before me this 10th day of May 1956. 
MARIE PERROTTA, 
Notary Public, State of New York. 
Commission expires March 30, 1957. 


75964—56——38 
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ExnHreit A 


Rowy Theatre, Bird Island, Minn. 


Title of feature | Terms Rental 


Robinhood ____- . ase che $17. 50 | $17. 
Under the Red Sea. i ppadeapaliiete . ; | 10. 00 10. 
One Minute to Zero 7 ; 15. 00 15, 
The Lusty Men ; 17. 50 17 
The Big Sky_--_- j By < : ect 17. 50 | 17. 
Split Second _.. _ ; 7 . eee a 15.00 | 15, 
The Hitchhiker a 12. 50 : 
Tarzan and She Devils. - : 12. 50 

Second Chance : ; sack 17. 50 

Devil’s Canyon. -_-.--. bekwa a 15. 00 | 

Peter Pan ; ae : : ; : ; 17. 50 

Sea Around Us : = : 12. 50 | 

Rob Roy = 17. 50 | 

She Couldn’t Say No-- pobnth an . 17. 50 
Hans Christian Andersen. 17. 50 
Silver Lode____ 5.00 
Dangerous Mission 5. 00 
Underwater : 2 20. 00 
The Americano.___ 5.00 
Susan Slept Here. 5.00 
Tarzan’s Hidden Jungle 312. 50 
Hansel and Gretel 2. 50 
Cattle Queen of Montana 

Rage at Dawn 5.00 
The Half Breed 12. 50 
Montana Belle 12. 59 
Pearl of the South Pacific 

Bengazi 

Texas Lady 

Musicland 

Passion __. 

The Naked Sea-. 

Treasure of Pancho Villa 

I Remember Mama... 

Glory 

Sea Devils_. 

Carnival Story 

Escape to Burma 

Tennessee’s Partner 

Cash on Delivery ._-- 

Slightly Scarlet 

Brain Machine 


| 


! Reduction. 

235 percent. 

8 $10 to be paid if the picture plays as part of a double feature. 
4 Not paid. 

5 Cancelled. 

6 Undated. 


(XHIBIT B 
Roxy THEATRE, 
Bird Island, Minn., February 2, 1956. 
Mr. Av STERN, 
R. K. O. Picture Corp., 
Minneapolis, Minn. 


DeAR Mr. STERN: We were favored with a call from your representative, Mr. 
Wilson, last evening. 

If we could have salesmen like Mr. Wilson call on us, buying and booking of 
pictures would be a pleasure. 

We appreciated the prices that we were able to get from Mr. Wilson on pictures 
and as these contracts no doubt go through the office there, we appreciate all 
you can do to stand behind your saleman. 

When we hear of some of the prices these big theaters must pay for pictures, 
we wonder whether we should be in business. Times are really hitting us hard 
and though it may seem to you a small matter for us to ask for that extra $2.50 
once in awhile, it really does mean a lot to us. Our picture cost has been 
reduced about 30 percent since 1949. 

We want you to know that with type of pictures and clearances taken into 
consideration, we are trying to treat all film companies alike. Companies like 
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If we can't keep above water in 


We shall be glad to bring our books to you at anytime you feel our requests 


out of reason. 


We hope you will be able to continue serving us through Mr. Wilson. 


Respectfully yours, 


Ben HvuRgNER 


ExHrBitT C 


FEATURES RELEASED BY RKO Rapro Pict 


RES FrRoM JANUARY 1, 


146 To DECEMBER 


31, 1955 


1946 


RKO PRODUCED FEATURES 


Spiral Staircase 
Cornered 

Dick Tracy 

From This Day Forward 
Deadline at Dawn 
Game of Death 
Riverboat Rhythm 
Badman’s Territory 
Ding Dong Williams 
Truth About Murder 
Till The End of Time 
Crack-up 

Bedlam 

Faleon’s Alibi 


INDEPENDENT 


Tarzan and the Leopard Woman 
Tomorrow Is Forever 

Stranger 

Make Mine Music 

Kid From Brooklyn 


Bamboo Blonde 
Sister Kenny 
Lady Luck 
Step By Step 
Sunset 
Nocturne 

Criminal Court 

Child of Divorce 
Genius at Work 

San Quentin 

Vacation in Reno 

Dick Tracy vs. Cneball 
Notorious 


, 
Pass 


PRODUCTIONS 


Bells of St. Mary’s 
Heartbeat 

Partners in Time 
Vithout Reservations 


1947 


RKO PRODUCED FEATURES 


Great Day 

The Locket 

Falcon’s Adventure 
Farmer’s Daughter 
Trail Street 

Beat the Band 

Devil Thumbs a Ride 
Code of the West 
Honeymoon 

sorn to Kill 

A Likely Story 

sanjo 
They Won’t Believe Me 
Women on the Beach 


INDEPENDENT 


Tarzan and the Huntress 
Best Years of Our Lives 
Song of the South 
Fantasia? 

Secret Life of Walter Mitty 


2 Reissue. 


Desperate 

Dick Tracy’s Dilemma 
Thunder Mountain 

Sinbad the Sailor 

Bachelor and the Bobby Soxer 
Cross Fire 

Riff Raff 

Seven Keys to Baldpate 
Under the Tonto Rim 

ut of the Past 

Dick Tracy Meets Gruesome 
Gun Law? 

Border G-Man? 

Painted Desert? 


PRODUCTIONS 


Long Night 

Town 

Fun and Fancy Free 
It's a Wonderful Life 
Man About Town 


auf te 
MALIK 
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1948 


RKO PRODUCED FEATURES 








Wild Horse Mesa Race Street 












If You Knew Susie Design for Death 2 
Western Heritage Variety Time z 
I Remember Mama Station West 4 
Trouble in Sundown * Bodyguard ‘ 
Arizona Ranger Blood on the Moon 4 
Berlin Express Indian Agent f 
Fighting Father Dunne Every Girl Should Be Married 

Guns of Hate Lawless Valley? 

Return of the Badmen Timber Stampede * 

Mystery In Mexico Tycoon 

The Velvet Touch Night Song 


Rachel and the Stranger Mr. Blanding Builds His Dream House 








INDEPENDENT PRODUCTIONS 
















So Well Remembered The Pear! 


Miracle of the Bells A Song Is Born 

Fort Apache The Fugitive 

Tarzan and the Mermaids Lishon’s Wife 

Melody Time : Bambi’ 

Good Sam Bring ’Em Back Alive’ 


1949 


RKO PRODUCED FEATURES 








Last Days of Pompeii’ Prairie Law* 













She* Big Steal 

Gun Smugglers Stagecoach Kid 

A Woman's Secret Easy Living 
Mourning Becomes Electra Savage Splendor 
Clay Pigeon Make Mine Laughs 
Brothers in the Saddle Follow Me Quietly 
Adventure in Baltimore Mysterious Desperado 
The Boy With Green Hair They Live By Night 
Set-Up Strange Bargain 
Rustlers Arctie Fury 

Judge Steps Out Masked Raiders 

The Window Holiday Affair 
Roughshod Dangerous Profession 
Tall in the Saddle? The Threat 

Fighting Gringo’ Mighty Joe Young 
Marshall of Mesa City? Gunga Din’ 

Legion of the Lawless’ Lost Patrol? 


Bullet Code? She Wore a Yellow Ribbon 






INDEPENDENT PRODUCTIONS 












Tarzan’s Magic Fountain Tarzan Triumphs* 

The Green Promise Tarzan’s Desert Mystery’ 
Enchantment Bride for Sale 

Pride of the Yankees’ Dumbo’ 

Joan of Are Saludos Amigos? 

So Dear to My Heart Ichabod and Mr. Toad 


Rosanna McCoy 


1 Reissue. 


Peas a eae ciao el Rr 


Pci et a aie omar. tree 
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1950 


RKO PRODUCED FEATURES 


Riders of the Range 
‘The Outlaw 

Storm Over Wyoming 
Dynamite Pass 

Back to Bataan’ 
Marine Raiders * 

The Woman on Pier 13 
Armored ‘Car Robbery 
Destination Murder 
The White Tower 
Rider From Tucson 


Bunco Squad 

Border Treasure 
Born To Be Bad 
Bombardier ° 

China Sky’ 

Walk Softly, Stranger 
Mr. Lucky ’* 

Where Danger Lives 
Experiment Alcatraz 
Rio Grande Patrol 
Never A Dull Moment 


INDEPENDENT PRODUCTIONS 


My Foolish Heart 

Man on the Eiffel Tower 
Stromboli 

Cinderella 

The Tattooed Stranger 
Tarzan and the Slave Girl 
Wagonmaster 

The Capture 


The Golden Twenties 
The Secret Fury 

Our Very Own 
‘Treasure Island 
Outrage 

Edge of Doom 

Lady Takes A Chance’ 
Mad Wednesday 


1951 


RKO PRODUCED FEATURES 


Hunt The Man Down 
Double Deal 
Gambling House 
Law of the Badlands 
The Company She Keeps 
Footlight Varieties 
Saddle Legion 

Show Business * 

My Forbidden Past 
Tokyo File 212 
Gunplay 

Sealed Cargo 

Best of the Badmen 
Flving Leathernecks 
Roadblock 

His Kind of Woman 


Pistol Harvest 

Lilli Marlene 

Slan thter Trail 

The Racket 

Hot Lead 

The Whip Hand 

Two Tickets To Broadway 
Double Dynamite 

West of the Pecos 

Nevada ° 

Ariz 

Sunset 

Code of the West? 

r of the Wasteland’ 
rhe Thing From Another World 


VV nanae! 


INDEPEN DENT 


Fantasia? 

Vendetta 

Tarzan and tahe Leopard Woman? 
Tarzan and the Amazons’? 

Cry Danger 

Payment On Demand 

Tarzan’s Peril 

Up In Arms’ 

They Got Me Covered’ 

Kon-Tiki 


1 Reissue. 


l, ind Beautiful 
incle Headhunters 

Alice In Wonderland 
Happy Go Lovely 
Behave Yourself 
(on The Loose 

ims In The Deep South 
Blue Veil 
Jungle of Chang 
Circle of Danger 

















Overland Telegraph 
On Dangerous Ground 
A Girl In Every Port 
The Las Vegas Story 
Trail Guide 

At Sword’s Point 
Hunchback of Notre Dame’ 
Cat People * 

The Pace That Thrills 
Road Agent 

Macao 

Narrow Margin 
Target 















INDEPENDENT 





Tembo 
I Want You 

Rashomon 

Snow White’ 

Rancho Notorious 

Whispering Smith vs. Scotland Yard 
Clash By Night 

Tarzan’s Savage Fury 

The Wild Heart 















Blackbeard the Pirate 

Angel Face 

Bachelor and the Bobby Soxer? 
Bachelor Mother * 

Count the Hours 












Sea Around Us 
Mighty Joe Young * 
Isle of the Dead * 
Devil’s Canyon 
Stage Door? 



























Hans Christian Andersen 
Captive Women 

Face to Face 

Secret Sharer 

Bride Comes to Yellow Sky 
Androcles and the Lion 
Never Wave at a Wac 
Peter Pan 

No Time for Flowers 
Sword of Venus 

Port Sinister 

Hitch-Hiker 





























































1 Reissue. 


DSS MOTION-PICTURE DISTRIBUTION 


1952 


RKO PRODUCED FEATURES 


1953 


RKO PRODUCED FEATURES 


RKO-PRODUCED FEATURES 


INDEPENDENT PRODUCTIONS 


Haif-Breed 

King-Kong ' 

Leopard Man’ 

Desert Passage 

Body Snatcher’ 

I Walked With A Zombie ' 
One Minute To Zero 
Annie Oakley ’* 
Allegheny Uprising’ 
Look Who’s Laughing’ 
‘Too Many Girls’ 
Montana Belle 


PRODUCTIONS 





The Story of Robin Hood 
Faithful City 
Sudden Fear 

Big Sky 

Beware, My Lovely 
Lusty Men 

Under the Red Sea 
Saturday’s Island 


Fort Apache’ 
Blood On the Moon’ 
Split Second 

Affair With A Stranger 
Second Chance 


Top Hat? 
Suspicion * 
Follow the Fleet * 
Out of the Past’ 


Big Frame 
Night Without Stars 
Tarzan and the She-Devil 
Sea Devils 

Below the Sahara 

The Sword and the Rose 
Without Reservations * 
Marry Me Again 
Appointment in Honduras 
Louisiana Territory 
Decameron Nights 


TRADE PRACTICES—1946 


oa 





oe 


wre 


AB En tv eve SM 


MOTION-PICTURE 


She Couldn’t Say No 
The French Line 
Tall in the Saddle * 


Rachel and the Stranger * 


Valley of the Sun * 
Dangerous Mission 
Enchanted Cottage * 


Mr. Blandings Builds His Dream 


House? 
Badman’s Territory * 


Pinocchio * 
Rob Roy 


The Best Years of Our Lives’ 


Killers From Space 
The Living Desert 
Saint’s Girl Friday 
Carnival Story 


Underwater ? 
Son of Sinbad? 
The Informer’ 
Berlin Express * 


Tarzan’s Hidden Jungle 
The Americano 

Quest for the Lost City 
Rage at Dawn 

Escape to Burma? 
Wakamba 


1 Reissue. 
2 Superscope. 
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1954 
RKO-PRODUCED FEATURES 


The Thing From Another World’ 
They Won't Believe Me’* 

Station West * 

Spanish Main * 

Gunga Din’ 

Lost Patrol * 

Susan Slept Here 

She Wore a Yellow Ribbon * 
Every Girl Should Be Married * 
The Window * 


INDEPENDENT PRODUCTIONS 


Silver Lode 

Sins of Rome 

Africa Adventure 
Passion ? 

This Is My Love 

Cattle Queen of Montana’ 
Hansel and Gretel 


1955 
RKO-PRODUCED FEATU RES 


Bringing Up Baby’ 
I Remember Mama ‘* 
Big Street’ 


INDEPENDENT PRODUCTIONS 


Pearl of the South Pacific’ 
Bengazi’ 

Treasure of Pancho Villa * 
Tennessee’s Partner’ 
Texas Lady’ 

Naked Sea 


ExHIsIt D 
RKO Rapto Picrures, INc., 
New York, January 16, 1956. 
IMPORTANT 


To Sales, District, and Branch Managers: 


From time to time in the past you have received instructions from RKO’s gen- 
eral sales manager with respect to proper methods of licensing motion pictures 
in order to assure that our company would at all times continue to full compliance 
with its consent decree with the United States Government and with the 


antitrust laws. 


Mr. Daniel T. O’Shea, our president, and Mr. Thomas F. O'Neil, the head of 
our enterprise, are most conscious of the importance of continued full and strict 
compliance with all provisions of the consent decree and applicable law. Mr. 


O’Shea has instructed me to transmit to you, and I transmit to you herewith, the 
enclosed consolidation of our outstanding instructions relating to the licensing 
of motion pictures in the light of provisions of the consent decree and applicable 
law. 

These instructions are repetition, in a consolidated form, of previous instruc- 
tions. They are explicit‘and clear and can be readily understood by you and 
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all members of our sales force for whose activities you are responsible. Please 
see that a copy of these consolidated instructions and of this letter, are promptly 
placed in the hands of each individual in our organization whose activities would 
be affected by the instructions. 

Mr. O’Shea has charged me, and I charge you, with the responsibility of seeing 
that our organization continues to comply with these instructions. I cannot 


emphasize too strongly that they must be strictly adhered to at all times, both 
in letter and in spirit. 


Sincerely, 
WaALTerR E. BRANSON. 


RKO Rapro Pictures, INc., 
New York, January 16, 1956. 


CONSOLIDATED INSTRUCTIONS REGARDING COMPLIANCE WITH RKO CONSENT DECREE 


To Sales, District, and Branch Managers: 


The following constitute a consolidation of previous instructions heretofore 
given to you relating to the methods of selling and distributing motion pictures 
and they are designated to make certain that our company will at all times be in 
full compliance with all the provisions of its consent decree with the United 
States Government. These consolidated instructions embody all previous instruc- 
tions on the same subject matter which were contained in instructions to you 
dated November 8, 1949, which were repeated to you enclosed with letter dated 
November 21, 1952, and you may now mark those instructions as superseded 
by these. 

I. MINIMUM ADMISSION PRICES 


No agreement made by you with any exhibitor shall contain any provisions 
concerning admission prices and there shall be no understanding, written or oral, 
between you and any exhibitor concerning the admission prices he will charge. 

You may inquire as to the admission price which an exhibitor proposes to 
charge for a particular feature when, but only when, you are negotiating with 
that exhibitor a proposed license which will involve a percentage of gross re- 
ceipts. Whenever you make such inquiry, you must inform the exhibitor that 
it is solely for the purpose of enabling the distributor to evaluate the terms 
offered so that it may intelligently determine the value of the offer and whether 
to approve or reject the proposed contract. Thus, the inquiry as to admission 
prices must be limited to obtaining a voluntary expression of the exhibitor’s in- 
tentions and must under no circumstances be considered as a binding provision 
or understanding between the parties to the proposed license agreement in the 
event that it should be approved. Whenever you make inquiry as to the inten- 
tions of an exhibitor with respect to admission prices, you must advise the ex- 
hibitor at the time that he will be entirely free to charge any admission price 
that he pleases. 

At times it is necessary for you to renegotiate with an exhibitor after his pro- 
posed contract involving a share of the gross receipts has been rejected. In 
such renegotiation, you must not discuss admission prices in any manner. 

In the case of a prerelease picture, another equally satisfactory method of 
licensing is the so-called per head basis. It consists of soliciting contracts on 
the basis of a license fee for the picture equal to the aggregate of certain stated 
amounts for each child and for each adult admitted to each performance of the 
picture. The contract provision covering the license fees which you are to use 
in this regard is as follows: 

“The license fee for the picture licensed hereunder shall be an amount equal 
to the aggregate of — cents for each child (12 or less years of age) admitted to 
any performance, of — cents for each adult admitted to matinee performances, 
and of — cents for each adult admitted to evening performances of the picture.” 

When you solicit licenses on this basis, you may not, of course, inquire as to 
the admission prices which the exhibitor intends to charge. 

The following contract provision will be included by us in feature license agree- 
ment forms when a new supply of forms is ordered: 

“Nothing contained in this license agreement or in any statement or repre- 
sentation, oral or written, made in connection therewith or in the course of nego- 
tiation thereof shall be construed as being or intended to be an agreement or 


ae en 
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understanding, oral or written, between the parties fixing minimum prices for 
admission to the theater involved.” 

In the meantime, every license agreement for any prerelease picture shall 
contain said provisions (by writing or stamping the same in upon the contract 
or by an attached rider). 


Exuinit E 
JANUARY 16, 1956 
WaLrer E. Branson, Esq. 

DEAR WALTER: Since the assumption by the new management of responsibility 
for the operations of RKO Radio Pictures, Mr. O'Neil and I have revieved with 
Messrs. Walker and Irvine the general policy of RKO with relation to procedures 
to assure compliance with the terms of its consent decree with the United States 
Government and the antitrust laws. 

We have been pleased to observe the continuous effort made by management 
in the past to keep our sales force conscious of the importance of full and strict 
compliance with the decree, by means of written instructions distributed to the 
sales force. The present management is, of course, most desirous that past 
policies in that regard be continued. 

In order to assure that the operations of our company will continue to be in 
full compliance with the terms of the decree and applicable law, you are hereby 
requested and instructed to send to all sales, district, and branch managers a 
consolidation of the outstanding instructions heretofore given to them. En 
closed is copy of such consolidated instructions recently prepared by our counse! 

In transmitting these instructions to our sales force, please emphasize to it 
the determination of the new management that the well-established policy of 
our company of complete adherence to the consent decree and applicable law shal 
continue, and of the importance, in the view of the new management, of full and 
strict compliance with the enclosed instructions, both in letter and in spirit 

Sincerely, 
(Signed) Danrer T. O’SHea 


AppENDIx VIII 
PART 2 


AFFIDAVIT OF WILLIAM J. HEINEMAN, SUBMITTED TO THE SUBCOMMITTEE OD 
RETAILING DISTRIBUTION AND FAIR TRADE PRACTICES OF THE SENATE SELECT 
COMMITTEE ON SMALL BUSINESS STUDYING PROBLEMS OF THE Morion-l’IctUR: 
INDUSTRY 


STATE or New York, 
County of New York, ss: 

William J. Heineman, being duly sworn, deposes and says: 

I am vice president in charge of domestic distribution for United Artists 
Corp. I have been in the motion-picture business for 36 years. I joined this 
company in March 1951, when the present management came into the company 

I herewith submit my affidavit to this Subcommittee on Retailing Distribu 
tion and Fair Trade Practices of the Senate Select Committee on Small Business 
studying problem of the motion-picture industry to clarify and correct a number 
of gross misconceptions created by the testimony of the witnesses and the affi 
davits submitted by Mr. Meyers and to point out to this committee a number of 
the problems and conditions under which United Artists Corp. operates. 

United Artists Corp. operation 

I think it important at the outset to tell you something of the history and 
operation of United Artists Corp. 

From its inception in 1919, United Artists has been solely a distributor of 
motion pictures, never a producer. The pictures which United Artists dis 
tributes are produced by independent motion-picture producers, and the only 
connection between these producers and United Artists is a contractual rela 
tionship whereby United Artists receives a distribution fee for handling 
their pictures, or, on occasion, obtains financing for them, for which it receives 
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a participating interest in the profits in return for assuming the tremendous 
risk of guaranteeing the repayment of the production loan. 

Throughout its history, United Artists has been the haven where the creative 
artist could express himself with absolute freedom and find an outlet for his 
achievement. It was this freedom that built the fine artistic reputation of 
United Artists over the years. 

As an aftermath of World War II, United Artists Corp. began to go down 
hill. This decline accelerated, bringing United Artists Corp. to the very brink 
of bankruptcy in 1951, when the present management took over. The company 
had not operated in the black since 1948. In early 1951 only 1 or 2 pictures were 
in release, and but a very few new pictures were coming up, for the downhill 
ride had also depressed the producers. ‘To all intents and purposes, the program 
sheet was blank and no hope was in sight. The losses were mounting week 
by week. Banks were unwilling to lend United Artists any money to help 
finance future productions, and independent producers were fearful to release 
their pictures through United Artists. This was the bleak picture we faced 
in 1951. 

It was our avowed purpose, in taking the reins of United Artists, to re- 
vitalize and reconstruct the company. It was our belief that for the health 
of the industry, the independent producer had to have a home. When the 
independent producers realized that the new management meant to rebuild 
this once great company, they took courage, and once more were willing to 
entrust their pictures to United Artists for release. 

Since those critical days, United Artists has been fortunate to have had 
entrusted to it such great pictures as African Queen, High Noon, Moulin Rouge, 
Not as a Stranger, Man With the Golden Arm, and Marty. We have con- 
sistently encouraged the small individual producer to create those films which 


they feel should be made, and have assisted them in obtaining necessary 
financing. 


Answering the exhibitors’ general complaints 


I should like now to address myself to the general complaints made by the 
exhibitors in their testimony and affidavits submitted to this committee. The 
complaints seem to me to break down into three categories. 

First, the exhibitors complain there is a “shortage of product.” 

Second, the exhibitors say we are not giving them the product soon enough 
after it is released nationally. 

Third, the exhibitors say we are charging them film rentals which are excessive. 

On behalf of United Artists Corp., I wish first to deny these accusations 
categorically, and furthermore, to state that the exhibitors, by frequently leaving 
out facts and by twisting or misleading statements, present a picture which is 
utterly untrue as to United Artists Corp. 

Together with this statement, I am submitting to this committee an appendix 
marked “Appendix A,” wherein I answer certain exhibitors’ affidavits specifically 
illustrative of the points I shall make below. 


Misconception 1. The alleged shortage of product 


What do the exhibitors mean when they say there is a shortage of product? 
Do they mean there is a shortage in the total number of pictures produced or a 
shortage of top product only? The exhibitors assert the distributors have de- 
liberately created the shortage. It was reported in the January 4, 1956, issue of 
Variety that in the year 1955, there were 107 pictures released by all the com- 
panies which grossed more than $1 million each for the distributors. In 1954, 
there were more than 90 of these pictures. This is top product, judging wholly 
from box-office results, and is more top product than ever produced in any 2-year 
period before. It does not take into account the many smaller grossing pictures 
released by companies which, however artistic, did not receive a favorable re- 
sponse from the public, nor does it take into account the smaller budgeted pic- 
tures which are made to supply exhibitor needs and the needs of a producer to 
introduce new talent. 

Tt seems to me that in a sense these exhibitors are living in a vacuum. They 
are either unaware of the fact that the costs for distributing motion pictures and 
the costs for the production of motion pictures have climbed enormously in the 
past few years, or else if they are not unaware, they just don’t care to be con- 
cerned with this fact. Despite this, the motion-picture industry as a whole has 
produced more top grossing pictures than ever before. Where there has been a 
decrease in number, it has come only in the smaller budgeted pictures. 
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United Artists has endeavored to fill the need of the exhibitors for pictures. If 
there is a shortage of product, United Artists has done everything it could to 
alleviate this condition. United Artists has especially encouraged producers to 
make big, important pictures, which we at United Artists call our block- 
busters. United Artists has encouraged independent directors and actors to go 
into production, and has assisted them in obtaining financing for their ventures. 
Under the aegis of United Artists, such stars as Burt Lancaster, Frank Sinatra, 
Robert Mitchum, Kirk Douglas, Jane Russell, and Henry Fonda, and such im- 
portant directors as Joseph Mankiewicz, Stanley Kramer, and Robert Rossen 
have formed their own companies to produce pictures. 

In 1951 United Artists had 24 pictures in release. In the subsequent years, 
United Artists released the following number of pictures: 1952, 35; 1953, 49; 
1954, 48; 1955, 36; 1956, 42 (estimated). 

Right now there are 20 films in work which will be released by United 
Artists. Eight are set to go before the cameras in the next 60 days. Three are 
now shooting in Hollywood and on location overseas, and nine are in the editing 
stages. More money is being invested in the production of pictures for release 
by United Artists than ever before in the history of this company. Certainly it 
cannot be said that United Artists has in any way created, or helped to maintain, 
any supposed “shortage of product.” It is doing everything possible to bring to 
the exhibitors as many important pictures as it can. 

One of our problems is that the exhibitors do not choose to play smaller pic- 
tures, as they always used to. They want only top product. They are getting 
more top product than they ever got before despite our increased costs. Fre- 
quently, however, they pass up pictures of proven grossing ability. How can 
these exhibitors complain of a product shortage when they pass up such films 
as Marty and Summertime. By passing up these pictures, they create their own 
product shortage, of which they then complain. 


Misconception 2, The alleged holding back of pictures 


Since March 1951, United Artists has not distributed a single picture in the 
prerelease method of distribution. By prerelease we mean, of course, that 
method of distribution whereby the picture is actually withdrawn from distribu- 
tion after its initial engagements and is withhold for a period of time, and then 
put back into general release. 

The exhibitors also complained that pictures are not available to them early 
enough after their release. This, again, is not true. A motion picture is an 
artistic creation, and each picture must be specially handled. No two pictures 
can be distributed exactly the same way. The advertising, exploitation, and 
publicity campaigns are conceived and designed for each particular picture. 
When a picture is to be put into release, a method of distribution is determined. 
Sometimes it is decided to get many engagements quickly, and in respect to other 
pictures, it is decided to move slowly. This depends upon the kind of motion pic- 
ture it is. For example, the picture Marty had to be nurtured slowly. The pic- 
ture had to be given time to catch fire. It took the development of a word of 
mouth public response to make it catch on, and achieve its great success. [Ly way 
of contrast, the forthcoming United Artists giant Trapeze, starring Burt Lan- 
caster, Gina Lollobrigida and Tony Curtis, lends itself to another type of cam- 
paign. In June, climaxing an intensive exploitation and advertising campaign, 
the picture will open simultaneously in about 350 key situations throughout the 
Nation. This could not have been done with Marty. In order to insure the return 
of the large investments now being made in our motion pictures, we must be free 
to market and distribute our pictures in the manner which is most appropriate 
for each motion picture. 

We try to distribute our pictures wisely. No one would say that it is wise 
to play a picture in a town of 3,000 before playing it in a city of 100,000. In- 
variably, large cities in the United States are focal points for surrounding subur- 
ban towns and countrysides. When a picture is played in the large city, it is 
widely advertised and promoted. Newspapers, radio, television, and word of 
mouth build up interest in the picture. The impact spreads to the surround- 
ing territories by these media of communication. The people who commute for 
business, shepping or other purposes, or who read the metropolitan papers are 
all reached in this matter. Thus, not only does the film do well in the city, but it 
does better in the outlying areas than it otherwise might have done. In the 
reverse situation, by playing in the smaller towns first, or too early, without 
the concentrated advance build up, our pictures would be comparatively unknown, 
and would frequently wither at the moment they should be at their highest 
fruition. 





594 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


If we cannot play our pictures first run in the larger cities, we cannot gross 
enough from them to make them pay for themselves. We get our pictures to 
the outlying theaters as fast as is reasonably possible consistent with good dis- 
tribution. The theater which wishes to pay $25 to $50 flat film rental for a top 
picture cannot reasonably ask for an availability equal to a theater which may 
pay several thousand dollars in film rental. 

The print problem 


One of the severest problems distributors have run into during this era of con- 
stantly increasing costs is the problem of how much can be spent to purchase 
prints of a picture in release. The usual color print costs in the neighborhood of 
$500 for an average length (80 minutes) feature. A Cinemascope (or similar 
process) color print, of the same length, costs proportionately more, and the same 
type print for a longer, big picture frequently costs about $1,400. These costs 
are much higher than they once were, and exercise a tremendous influence on the 
whole process of film distribution. 

Upon the delivery of a completed negative to United Artists, a decision is made 
by top company executives as to how best the film may be distributed, and roughly 
what potential gross can be anticipated. This estimate of potential gross is purely 
speculative, if often optimistic. If the executive guess is that the picture will do 
a large gross business (over $2 million in film rental) about 250 to 500 prints are 
ordered. 

It should be ebserved here that there are about 18,000 motion-picture houses in 
the United States, and that if a film is exhibited in 11,000 of them, it may be con- 
sidered to have done exceedingly well. Print cost for a picture depends directly 
on its length and on the method of making prints (e. g., color, Cinemascope, mag- 
netic sound, stereophonic sound, etc.) and, of course, varies from picture to 
picture. However, for any one of our big pictures, I can assure you that prints 
alone cost in the neighborhood of a quarter of a million dollars, and in the case 
of some blockbusters, like Alexander the Great, the cost is well over $300,000. 
This is just for prints for domestic distribution. 

The distributor’s problem, of course, is how best to allocate these prints among 
its exchanges to assure a maximum return of revenue. The complexity of the 
problem becomes apparent in that, in order to satisfy everyone, each of the prints 
must be shown about 40 times—which means that someone must wait. 

The immediate question that comes to mind is “Why not make more prints?” 
The answer is clear—with costs so high, the distributor cannot afford to, for a 
point is very quickly reached where additional prints made do not pay for them- 
selves. In by far the greatest majority of pictures, the potential gross cannot 
support any added costs, especially in the light of all the other expenses that exist. 
On any given print, after about the first 3 or 4 runs, the amount of film rental we 
receive usually just barely will carry its share of the print cost alone. 

For example, in our Wisconsin exchange in 1955, we released seven prints of 
the motion picture Summertime. Each print of this technicolor picture cost ap- 
proximately $475 to make (total cost $3,325). For these 7 prints we were able to 
obtain 100 bookings, which paid United Artists a film rental of about $7,700. In 
a situation where prints cost $3,325 and we obtain 100 bookings, the average 
print cost per single booking is $33.25. To the $33.25 print cost must be added 
the $2.50 print handling cost, making a total of $35.75—just in print costs and in- 
spection alone. Out of the 100 bookings, 31 paid $35 or less for film rental—that 
is, in 31 percent of the bookings, the film rental received did not even pay the 
costs of making and handling the prints used. 

With such a situation facing us, two conclusions become apparent. First, be- 
cause of the small margin of return we received, any additional prints would have 
made our costs excessive beyond the bounds of reason. It also shows that because 
of concurrent demands for film by exhibitors in an area, an occasional jam-up in 
distribution is inevitable. It is primarily for this reason that sometimes we are 
not able to supply a print to an exhibitor at exactly the moment he would like to 
have it and we would like to give it to him. The second conclusion is that because 
of the costs that are entailed for prints, we cannot reasonably reduce our film 
rentals below the $12.50 or $15 that we receive from our small accounts. More 
often than not, we lose money on these marginal accounts. 


Misconception 3. Alleged excessive film rental. 


The exhibitors in their affidavits and in their testimony before this committee 
have stated that on important pictures motion-picture companies have asked 
excessive film rentals. I can only answer this question insofar as this company 
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isconcerned. United Artists has not asked and does not ask excessive film rentals 
for the pictures it distributes. 

The production of a motion picture at today’s tremendous costs is an extremely 
risky business. This is true for two important, yet separate reasons. First, 
like in every other field in the country, production and distribution costs have 
increased sharply. Second, the movie-going public has become more and more 
selective in the past few years, responding primarily to large budgeted “big” 
pictures, which have many stars and expert production values. This selectivity 
is, of course, mainly due to the competition provided by television’s free enter- 
tainment. The risk exists because the producer and distributor must back their 
pictures with substantially increased investments with no certainty that their 
investments will be returned. There is never certainty as to whether the publi 
will accept their products. 

For example, take the motion picture Cyrano de Bergerac, which starred Jose 
Ferrer and was produced by Stanley Kramer. Cyrano is, of course, one of the 
great romantic classics, and there is no doubt that it was artistically produced. 

The tragedy is that Cyrano was a financial flop. The investors in this picture 
did not receive their money back. The exhibitors did not guarantee to the 
producer of Cyrano, or to its investors that the picture would recoup their in- 
vestments. They did not come to the rescue of United Artists and play this 
picture in order to make it a success. It was only the film rental earned on the 
motion picture High Noon that brought back the investment on Cyrano De 
Bergerac. 

Nor did the exhibitors come to the rescue of the motion picture Melba. This 
picture, based on the life of the great Metropolitan Opera star, although artist) 
cally made, and starring Patrice Munsel, was also a great financial flop. The 
exhibitors did not guarantee that the producer or the investors would recoup 
their investment on this picture either. The loss of almost $1 million was borne 
solely by the investors and United Artists. 

The motion picture, Not As a Stranger, was a great financial success. De- 
eause of that, the producer of the picture, Stanley Kramer, with United Artists’ 
help, is in a position to produce The Pride and The Vassion, which is now in 
production in Spain. This picture will cost more than $3,500,000 and stars 
Gary Grant, Frank Sinatra and Sophia Loren. The profits from Not As a 
Stranger have been pledged as collateral for the money borrowed to produce The 
Pride and The Passion. The exhibitors have not guaranteed the picture's fi 
nancial success, and only the success of Not as a Stranger permits the making 
of The Pride and The Passion. 

Similarly, the exhibitors have not guaranteed that Alexander the Great (pro- 
duction cost in excess of $2,500,000) or Trapeze (production cost in excess of 
$3,100,000) will be financial successes. Thus, in these three pictures, The Pride 
and The Passion, Alexander the Great and Trapeze, there is at least a $9,100,000 
investment with absolutely no guarantee that the investment will be recouped, 
and with the burden of loss solely on the shoulders of United Artists Corp. and 
its independent producers. To this must be added the cost of advertising, ex- 
ploitation, publicity, prints and costs of distribution. These 3 pictures must 
gross in excess of $19 million before the producers make 1 cent of profit. If 
the pictures are not accepted by the public, the exhibitors will not play them. It 
is therefore understandable that when a picture does become a success we must 
distribute the picture in such a way that it will return the greatest revenue to 
United Artists and to the producer, for without this the producer could 
continue to produce such costly pictures. 

For the reasons outlined above, I cannot understand the gist of the com- 
plaint of many of these exhibitors. These are men who for the most part fre- 
quently pay the lowest of flat rentals to exhibit a top film for 2 or 3 days. 

We realize the problem of low gross receipts that they face. Despite all our 
own cost problems, we do everything we can to help them, including licensing 
films to them for $12.50 and $15. More than this, we cannot do. When we rent 
a film for $15, we usually lose money in terms of what our basic costs must be. 
United Artists generally receive 30 percent of this rental as its distribution fee. 
Therefore, from $15, United Artists receives a $4.50 distribution fee. Out of 
that $4.50 comes immediately a cost of $2.50 just to rewind and examine the film 
for breaks and cuts. From the balance a proportionate share must be taken 
out to pay the salesmen’s cost in visiting the exhibitor, the maintenance of our 
distribution office, and other proportionate costs. It is only because that for 
the most part larger film rentals (in dollar amount) are obtained from first-run 
showings of these pictures that we are at all able to carry these $15 accounts. 
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Competitive bidding 


United Artists has competitive bidding in 500 situations. United Artists 
institutes competitive bidding only after an exhibitor has requested that he be 
afforded an opportunity to license our pictures on a certain run, and provided 
that either that exhibitor or his competing exhibitor maintains that the theaters 
are in substantial competition, and refuses to play pictures at the same time 
that the other theater is playing the pictures. If we deem the theaters to be in 
substantial competition, then we institute competitive bidding. This, we believe, 
is a fair way of alYording both theaters an opportunity to license our pictures 
in competition with a competing theater. We know of no other way to operate 
so as to avoid a claim that we are in violation of the antitrust laws. 

The question has been asked, “Can examples be shown of competitive bidding 
conducted in such a manner that the bidders are present when the bids are 
opened so that they may actually see what was bid?’ United Artists for the 
past few years has advised all theaters in competitive bidding situations that 
if the picture is awarded as a result of bids submitted, then the bid which has 
been accepted will be available for inspection to all exhibitors who have sub- 
mitted the bids which have not been accepted for a period of 7 days commencing 
from the date of notification that an award has been made. Thus, United Artists 
reveals the winning bid to all exhibitors who have submitted bids. 
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CONCLUSIONS 





We recognize that the small exhibitors have a problem today. We also recog- 
nize that the basic roots of their problem lie in the development of television, 
and in the economic problems of their areas. This is particularly true when 
it is noted that the great concentration of complainants come from areas beset 
by economic stress (the Farm Belt and New England). Because of their prob- 
lems, we have and we are doing everything in our power to assist them. United 
Artists is distributing far more pictures than ever before in its history, and 
desires to obtain as many blockbusters for distribution as it can. We are con- 
stantly endeavoring to create a greater source of supply for all exhibitors. We 
cannot therefore be accused of creating a shortage of product. 

Subject to the number of prints we can afford to put in release, our films are 
distributed as quickly and as broadly as possible, according to the dictates 
of efficiency and practical economy. In doing so, we are always aware of the 
needs of the small exhibitor, and attempt to keep him adequately supplied. 

United Artists, recognizing the inability of the small exhibitor to pay a large 
rental, has pared the rentals it charges these small accounts down to the barest 
minimum—so much so that many of them are carried at a loss. In the face of 
our greatly increased costs, we feel we have done our utmost to help sustain 
the small exhibitors. 

For these reasons it may be seen that the attacks on United Artists are un- 
just and unwarranted. I believe that the attacks stem from and were incited 
by a handful of large exhibitors who have waxed rich over the years, and 
whose interests are expanding. These men are using the small exhibitors for 
their own selfish aims ; to fortify their dominant positions. 

We have always treated and shall continue to treat the small exhibitors justly 
and fairly, and from a sympathetic point of view. 









































WILLIAM J. HEINEMAN. 





Sworn to before me this 18th day of May 1956. 





HARRY GOLDSMITH, 
Notary Public, State of New York. 





Term expires March 30, 1957. 






APPENDIX A TO THE AFFADIVIT OF WILLIAM J. HEINEMAN SUBMITTED TO THE 
SUBCOMMITTEE ON RETAILING DISTRIBUTION AND FAIR TRADE PRACTICES OF THE 


SENATE SELECT COMMITTEE ON SMALL BUSINESS STUDYING PROBLEMS OF THE 
MoTIon PICTURE INDUSTRY 










I should like to turn my attention to specific exhibitor’s affidavits as illustra- 
tions of the points I have made in my affidavit. In an attempt to avoid burden- 
ing this committee unnecessarily, I have not answered each affidavit specifically, 
for I have answered the general charges in my affidavit. Even though the affi- 
davits, both from their form and context, seem to me mostly to have been written 
by the same man, for the purposes of this affidavit, I shall accept them at face 
value and treat each of them as if actually written by the affiant. 
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A cursory examination of all the affidavits at first blush seems to paint a black 
picture of the treatment these exhibitors have received at the hands of the 
distributors. However, at the very first application of some logical analysis, 
the picture of the persecuted exhibitor fades rapidly away, and in its place is 
revealed a group of men making a startlingly exorbitant series of demands from 
the distributors. This is especially so because most of the affidavits complaining 
of film rental are by operators who pay a rental which is so low that it cannot 
economically be reduced. These men are being asked by the large, wealthy 
leaders of Allied to use the cudgel of their smallness to provoke sympathy for 
all exhibitors, and achieve for their more prominent brethren an unwarranted 
consideration. The affidavits that I deal with (lettered consecutively below) 
may be taken as typical of the manner in which the exhibitors have presented 
their material to this committee by using incomplete and selective figures and 
spurious arguments to arrive at distorted conclusions. In preparing my answers, 
I have consulted the corporation's records and discussed the preblems with our 
personnel in the field. 

A. The affidavit of Stanley Kane states that he is thoroughly familiar with 
distribution and exhibition, particularly in Minneapolis, Minn. The facts show 
first that Mr. Kane is not familiar with distribution in Minneapolis, Minn., and, 
second, that he is not an exhibitor either, but merely a lawyer representing a 
regional exhibitors’ association, the North Central Allied Independent Theater 
Owners, Inc. He then states that first subsequent run availability in Minne- 
apolis is 20 days after the close of any picture after its downtown first run. With 
respect to United Artists Corp., Mr. Kane is simply plain, flat wrong. United 
Artists Corp. endeavors to license first subsequent run in Minneapolis 28 days 
after downtown first run, provided prints are available and substantially all the 
theaters with that availability are in a position to play the picture on that day. 

Mr. Kane’s “carefully compiled” list is a complete misstatement with reference 
to United Artists Corp. In submitting his list, Mr. Kane tries to persuade this 
committee that availabilities were arbitrarily pushed back. This is not so, as 
an examination of his list with respect to United Artists reveals. Not as a 
Stranger played 1 week after it normally might have played after first run, and 
wasn’t “pushed back” at all. The reason it did not play 28 days after first-run 
closing is that Mr. Roberts became available the same week, and played first 
subsequent run for a whole week. United Artists was advised by those exhib- 
itors that they could not play Not as a Stranger that week, and was requested to 
make the picture available the following week. Thus, faced with no alternative, 
there was no choice but to license the picture as soon as possible thereafter. 
With respect to Summertime, Marty, and Nivht of the Hunter another glaring 
defect becomes apparent—simply that none of the exhibitors would play these 
pictures when their availability came up, a fact Mr. Kane either just doesn’t 
know or didn’t take the trouble to find out. Normally, nine theaters play on 
the first subsequent run break in Minneapolis. With respect to Summertime, 
only four of that number played the picture. The earliest date we were able to 
license it was 2 weeks after its regular availability. A far as Night of the 
Hunter is concerned, we got no regular first subsequent run at all. The exhibitors 
just nassed up this picture completely. When Marty became available, the 
exhibitors passed it up, and we were able to license it only much later. With 
respect to The Kentuckian and, I believe, The Purple Plain, as well, United 
Artists Corp. ran into a print problem, and was unable to supply nine prints of 
these technicolor pictures until the dates the pictures were played. If United 
Artists Corp. were to use 4 or 5 prints instead of 9, we would achieve nothing 
but to bring down on our heads the wrath of the customers we had to exclude, 
we would lose the revenue to be gained from these excluded exhibitors on the 
film (for they would not play it) and we would risk potential antitrust litigation 
with charges of discrimination from those we had to exclude. 

B. The affidavit of Edward Lider is completely inconsistent with the tone 
of most of the other affidavits submitted to the committee. Mr. Lider speaks 
as the operator of a 2,000-seat first-run house in a city of 115,000. He is the son- 
in-law of Mr. Nathan Yamins, the owner of a circuit of theaters in New Eng- 
land, which the two men operate together. He complains first that United 
Artists offered Man With the Golden Arm to him only on 70-30-10 terms. He 
neglected to mention that he played it at 50 percent, with a review down to 40 
percent if his showing was poor (which it was not). He is now attempting 
to once more rewrite his contract back to 70-30-10. 
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I don’t understand what Mr. Lider is complaining about with regard to a 70- 
30-10 offer. The term 70-30-10 means that the distributor receives 70 per- 
cent of the gross receipts as film rental, and the exhibitor 30 percent, but the 
distributor guarantees to the exhibitor 10 percent of the gross over his ex- 
penses, as profit, before any film rental is paid at all. The expenses include 
salaries for the owners as well as all other payments. Advertising expenses 
are separate, and are borne between distributor and exhibitor in the same pro- 
portion as the film rental is agreed upon. Mr. Lider complained that Not as a 
Stranger was offered only at 50 percent terms. He fails to state that he played 
Not as a Stranger on 70-30-10 terms, and with a very successful run wound up 
paying less than 50 percent film rental. He grossed $6,732. Before United 
Artists received 1 cent of film rental, Mr. Lider was able to retain $2,900, his 
claimed house expense, $673 guaranteed profit, and an additional sum of $63 
for his proportionate share of the advertising expense, a total of $3,636. United 
Artists actually received $3,096, or 45 percent, as film rental. Furthermore, 
the amount we allowed to him as operating expenses was, we believe, far too 
high. In discussing film rentals with us, Mr. Lider has always given us total 
figures for his operating costs which we believe are excessive. He has stead- 
fastly refused to supply us with any breakdown whatsoever of these figures to 
demonstrate they are reasonable. He is saying to us, in effect “Don’t ask me 
any questions about my operations or my costs, just give me film at the price 
I choose to pay you because I say it’s reasonable.” Mr. Lider’s unfairness 1s 
further evidenced by the fact that his theaters at this moment owe United 
Artists alone a substantial sum in back film rentals. When United Artists asked 
for this money, it was advised that it could not be paid at present, for the 
money was being used to fix up the circuit’s drive-in theaters. In other words, 
on top of everything else, Mr. Lider wants United Artists to act as his private 
bank and advance him, interest free, money to fix up his theaters. This man 
should not be allowed a free ride on the coattails of other exhibitors’ more serious 
problems. 

One more thing about Mr. Lider. He complains that what with the com- 
petition, the “product shortage” leaves him in short supply. He did not think 
it was necessary to point out, however, that he seems to have split the proauct 
of all the distributors with his competitors, so that no matter how hard we 
try to sell them, without Mr. Lider’s consent, his competitors will not buy from 
us. For example, United Artists offered Mr. Yamins (Mr. Lider’s father-in- 
law and partner) the picture Apache on terms as low as it was being offered in 
the rest of the country. Despite this, he refused to buy it, insisting on intolerably 
low terms, utterly unacceptable to United Artists. We then attempted to sell 
Apache to his competitors but were met with a uniform refusal to buy at all. 
Although we offered the picture to his two competitors at the same low terms 
we had offered it to Mr. Yamins, they told United Artists that they were “loaded 
with product,” and suggested we try to sell Mr. Yamins. This flimsy excuse 
offered by Mr. Lider’s “opposition” is a clear demonstration of the frequent non- 
competitive arrangement faced by distributors, whereby they are deprived of 
a free, open, competitive market. It was only when United Artists advised 
Mr. Yamins that we felt this was a conspiracy against us for which we would be 
obliged to seek relief that he relented and bought the picture. United Artists 
has always maintained that this type of arrangement is unfair and is an illegal 
conspiracy. : 

CC. Don Dickson of Texas mentioned United Artists in his affidavit almost as 
an afterthought in complaining of film rental. Evidently Mr. Dickson is feeling 
the pressure of the fierce competition which has enveloped the Dallas-Fort 
Worth area with the growth of sizable drive-in theaters. I only wish to point 
out to the committee that United Artists has recognized the problem and has 
given Mr. Dickson a number of substantial adjustments on percentage pictures, 
particularly Barefoot Contessa, Kentuckian and Apache. 

D. The affidavit of David C. Forbes confuses me somewhat. Mr. Forbes stated 
that United Artists told him that his ex-competitor, a lady with whom he 
evidently cannot get along, was pressuring United Artists not to sell him any 
pictures, and leaves the implication that United Artists had yielded to the 
pressure. A check of our sales control records indicates that over the course 
of 1955 Mr. Forbes bought and played a substantial number of United Artists’ 
pictures, and presently has several more booked and awaiting playoff. This 
includes most of our big pictures, and shows that we have not yielded. I just 
don’t understand the purpose of his comments. Secondly, our records reveal 
that on most of the pictures Mr. Forbes buys he pays only $12.50 or $15, and 
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it is only when we have the very big pictures that he pays in the $17.50 range 
We are giving Mr. Forbes just what he is asking for. Asa matter of fact, because 
we recognize Mr. Forbes’ problem, we are now selling him first-run product at 
second-run prices. 

E. The affidavit of Norman Glassman, owner and operator of the Rialto in 
Lowell, Mass., complains that he played United Artists’ Not as a Stranger 6 
months late. Mr. Glassman refused to pay anything resembling a reasonable 
percentage rental for the film, and finally bought it for $175. Most of the other 
pictures Mr. Glassman buys from United Artists are also flat rentals—averaging 
$55 each. When compared to his grossing potential, these rentals Mr. Glassman 
pays are extremely low. 

One of the other regularly made complaints is that the distributors ate up the 
tax relief granted to exhibitors by the removal of the admissions tax. A look at 
Mr. Glassman’s figures (one of the few submitted) reveals that such is not the 
ease. In 1953, his gross was $112,300, of which 20 percent went to the Govern- 
ment as admission tax, leaving Mr. Glassman about $90,000 out of which he says 
he paid $24,200 in film rental. In 1954, when taxes were cut, Mr. Glassman 
grossed about $110,000 of which he paid ouly about $5,500 to the Government, 
leaving him $105,000 out of which he paid $25,100 in film rental. Thus, while 
his rentainable receipts increased about $15,000, his film rental went up only 
about $900—roughly 6 percent of his increased receipts. This is a long way from 
swallowing up the increased receipts. 

The true source of Mr. Glassman’s problem, if indeed he has one, is in the fact 
that in 1955 his total admissions took a drop of almost 25 percent, most probably 
due to the period of economic stress suffered by many New England cities. This 
condition is much more ascribable to the growth of textile and other industries 
in the South or to general economic conditions prevailing in the particular 
region. Mr. Glassman, however, didn’t cut his admission price. His theory 
seems to be that he shouldn't bear any part of the problems of his area—but 
that the distributors should bear them all. This is much more a general economic 
problem, and might best be approached with a more sweeping scope, to help the 
entire area back to greater prosperity. 

F. The affidavit of Donald Risch collects some wild accusations around a 
small group of twisted facts. Typical of the half truths put before this com 
mittee are Mr. Risch’s statements in paragraphs 3 and 4 of his affidavit. 

In paragraph 3, Mr. Risch states that the result of his paying percentage 
film rental would be an increase in his flat rentals, and that therefore he refuses 
to play films at percentage rentals. What this statement amounts to is a con- 
fession by Mr. Risch that he has been able to deceive all the film distributing 
companies. From the rental a distributor collects on a series of percentage 
rental engagements in one theater, it gets a fairly accurate picture of what 
that theater’s gross business should be. The film rentals it asks for its films 
are, to a certain extent, based upon the capabilities of the theater. How 
unjust it is for Mr. Risch to complain that his rentals are too high when he has 
consistently refused to reveal his theater’s capabilities by playing percentage 
pictures. Perhaps, if we knew the true facts, our film rentals would be different. 
The exhibitors claim they wish to pay what they can afford. Here is an ex- 
hibitor who refuses to reveal what he can afford to pay. 

Mr. Risch then states that the percentage of his total annual gross which 
xoes for film rental has remained constant, and immediately thereafter makes 
the entirely incorrect and inconsistent assertion that this proves the film com- 
panies have taken away the excise tax relief granted to him in 1954. Mr. 

tisch is wrong. He is wrong because he does not understand that if the per- 
centage of his gross which he pays for film rental remained constant as he 
Said it did, the film companies could not possibly have taken more than that 
Same percentage of the increase in his gross due to excise tax relief. 

Incidental to all of this, however, is the actual amount of film rental Mr. 
Risch has paid to United Artists over the past year. He says that his average 
weekly rental is $152.50. His average rental to United Artists on the same 
basis figures out to $123.34 per week. 

G. The affidavit of Joseph P. Finneran is another which merits a special 
answer because of the skill with which figures are manipulated. Mr. Finneran, 
the partner of Trueman Rembusch in Syndicate Theatres, Inc., speaks for 
14 theaters in 6 cities in Indiana. In 2 of these cities, each with a population 
of under 7,000, Mr. Finneran has opposition. In 4 of the cities, with popula- 
tions of 18,000, 11,000, 10,000, and 8,000 respectively, where Mr. Finneran 
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operates 12 of his 14 theaters, his company has absolute control of the exhibi- 
tion of films. 

Witness the following statements when compared with actual facts. Mr. 
Finneran asserts that in his considered opinion, all his woes are due to short- 
ages created by the producers and distributors. Aside from my general com- 
ments pertaining to the “product shortage,” I believe the following facts are 
ulso apropos. In the 4 cities where Mr. Finneran owns all the theaters, we 
are seldom able to obtain more than 1 run for any of our pictures. Even if Mr. 
Finneran owns 4 theaters in a city, he does not play our pictures in more than 
1 of his houses. The usual length of time a picture is played is 2 to 3 days. 
When United Artists comes up with a blockbuster, Mr. Finneran on occasion 
will permit the picture to play a little more than 2 days. If United Artists 
cannot, in a city of more than 10,000, get more than 1 run for its product because 
that is the way the exhibitor wants it, then an accusation of product shortage 
doesn’t ring true. The problem is created by the exhibitor’s playing policies, 
not by United Artists. 

H. The affidavit of W. E. Horsefield castigates each of the companies sep- 
arately. So far as United Artists is concerned, his statements are not accurate. 
As to his specific comments, Mr. Horsefield recognizes that his theaters in 
Morganfield and Marion, Ky., are small situations. His complaints fall mainly 
into three general categories which I discussed above and concerning which 
I explained United Artists’ problems and viewpoint. Mr. Horsefield was offered 
Not as a Stranger at terms of less than 50 percent, and it was also offered to 
him at a flat rental. With respect to his complaint about Vera Cruz, his state- 
ment is untrue, because although the original terms of the contracts were 50 
percent, in all of his situations the terms were adjusted to 40 percent. In 
addition, his delayed play of Vera Cruz was due to his own booking. The picture 
was offered to him shortly after it played Evansville. Furthermore, he plays 
most pictures he licenses from United Artists on a flat-rental basis, averaging 
about $20 to $25 per picture, and on our big pictures he usually pays 25 per- 
cent (ranging from $30 to $80). When we can, we endeavor to assist exhibitors 
such as Mr. Horsefield. Recently, one of our pictures played his theater as 
part of the world premiere that included first run Evansville. 

I. Mr. William Holisky complains about forcing of pictures into his theater 
in Two Harbors, Minn., and also about high film rentals. This is certainly un- 
true as to United Artists. Our sales control records show that Mr. Holisky 
is one of the most selective of film buyers, playing mainly only our big pictures, 
where he can capitalize on the advertising in the Duluth papers. Furthermore, 
with only 3 exceptions over the past 3 years, Mr. Holisky has never paid United 
Artists more than $60 flat film rental for any picture. Mr. Holisky has never 
requested any adjustments from United Artists on the film rental he has paid, 
and I believe that is because he knows they are fair. 

J. Mr. Ben Hurner’s affidavit complains of excessive film rentals. From our 
records of dealing with Mr. Hurner, I feel that he would find something to com- 
plain of if we gave him film for nothing. Whenever our salesmen have visited 
Mr. Hurner, he states that he wants to buy pictures at $12.50 or $10, with a 
guaranteed adjustment. He pays an absolute top of $17.50 in flat rentals, is 
extremely selective in his purchases, and refuses to buy percentage pictures 
from United Artists. On one occasion, in April 1955, during the course of ne- 
gotiations to buy a series of short subjects entitled “Medal of Honor”, Mr. Hurner 
terminated the negotiations by refusing to buy unless United Artists would 
guarantee him an adjustment on the $4 film rental he was agreeing to pay. How 
much harder can an exhibitor push than to ask for a guaranteed adjustment 
on a $4 film rental? 

K. Mr. Vincent Lauter complains of increasing film rental. His affidavit is 
misleading, but his annexed statement reveals a much truer picture. What Mr. 
Lauter omitted to mention is that in 1954, when his grosses jumped $7,600, his 
film rentals declined by $100. The increase in 1955 is merely the manifestation 
of the rentals catching up to their reasonably proportionate share of the increased 
grosses. As far as United Artists is concerned, this exhibitor usually plays on 
lew flat rentals, with very few percentage pictures. 

L. The affidavit of Mr. Alexander Manos is a collection of phrase-making in- 
sinuations, without a single fact about his theaters. Mr. Manos states that he 
represents theaters in four small cities. He did not feel it necessary to bring 
out that in addition, together with his father and brother, he owns 12 other 
theaters in 10 other cities, and in the past couple of years has been enlarging his 
powerful circuit of theaters rapidly. It is for this reason that he does not 
supply figures or facts to this committee, for indeed he does far better than his 
statement about being happy to break even implies. Most of Mr. Manos’ theaters 
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operate on national release availability on United Artists’ pictures. The re- 
mainder are very close to it. Mr. Manos therefore cannot legitimately complain 
of pushed back availabilities. Mr. Manos, although he deliberately hides his 
figures, complains of increased film rental. I have examined United Artists 
Corp.’s sales-control records on all of Mr. Manos’ theaters carefully. They show 
one pattern for all his theaters—a strong pattern of low film rentals, much 
lower than their producing potential. First of all, Mr. Manos’ theaters play 
primarily on a flat rental basis. These flat rentals average about $35 through 
out the circuit, ranging from $15 to $50 in mest instances for 2 or 3 days’ playing 
time. On percentage pictures, which are not overly frequent, Mr. Manos uses 
an unbalanced sliding scale to limit the percentage he pays to 25 percent top. 
Even on those pictures where Mr. Manos agrees to pay more than 25 percent, 
he invariably requires that such agreements be reviewed, and they usually 
are reviewed right back down to 25 percent. All this would place Mr. Manos’ 
ratio of film rental to total gross at well less than 25 percent. The generalities 
of which Mr. Manos spoke so easily with reference to exhibitors’ problems are 
inconsistent, because they have no applicability to Mr. Manos’ situation. 

M. Joseph Mlinar complains of being forced to take pictures, and of having 
to pay high film rental. I will take this opportunity to once more state that 
United Artists does not and has not ever forced pictures on exhibitors. As far 
as high film rentals go, Mr. Mlinar frequently plays pictures with a flat rental 
of $25, and on larger rentals has been granted adjustments. 

N. The affidavit of James J. Petersen advocates control over film rentals. Mr. 
Petersen plays almost no percentage pictures and refuses to, so that we cannot 
get an accurate picture of what his house can do on a big picture. Mr. Petersen 
pays United Artists flat rentals which range between $15 and $30, except for one 
double feature, Heidi and White Mane, for which Mr. Petersen paid United 
Artists a total of $69.03 film rental for both pictures. The flat rentals he pays 
United Artists are small, and he would like to keep them that way, because 
Littleton, Colo., is a rapidly growing suburb of Denver and Mr. Petersen presently 
can look forward to greatly increasing business over the coming years, so that 
if he can promote a top lid on his film rentals, he will not have to give a penny 
of his increased profits to the distributors. 

O. Mr. F. J. McWilliams, in paragraph 3 of his affidavit, talks about increased 
film rentals against a decline in net earnings. However, the figures he submits 
show no such thing—they show that the ratios of film rental to gross admissions 
has remained almost static, and that the increase in total film rental may be 
ascribed to the $12,500 increase he received in admissions of which the dis- 
tributors also received a portion. 

P. Mr. Frank Stewart’s affidavit complained of blind selling and block book- 
ing, and then admits that the distributors are not block booking. I think it im- 
portant to point out here that United Artists have never engaged in block booking, 
and that in the findings of fact and conclusions of law of the United States Dis- 
trict Court which entered the antitrust case decrees, United Artists was specif- 
ically found not to be involved in any block-booking practices. The sum total 
of Mr. Stewart’s complaint is on one picture the distributor couldn’t get prints 
to the exhibitors in time for a screening, at his leisure—if anything, a minor 
inconvenience, but certainly nothing so serious as to require the drastic remedies 
Mr. Stewart advocates. 

Q. The major objection of Charles Jones is that of pushed back availabilities. 
However, when Mr. Jones was offered the opportunity to play Night of the 
Hunter on territorial release, to take advantage of the world premiere in his 
area and its attendant publicity and advertising, he refused to do so. Mr. 
Jones says United Artists demanded 50 percent film rental for Not as a Stranger. 
He fails to state that the terms on which he bought Not as a Stranger were $50 
flat rental, plus 50 percent over a gross of $175. He grossed $186 and paid 
United Artists $55 film rental—about 28 percent—which is a far cry from the 50 
percent about which he complains. 


APPENDIX IX 


AFFIDAVITS OF BRANCH MANAGERS OF UNIVERSAL FILM EXCHANGE, INC., IN REPLY 
TO AFFIDAVITS OF ExHIBITORS, SUBMITTED BY CHARLES FELDMAN, VICE PRESIDENT 
AND GENERAL SALES MANAGER, UNIVERSAL PICTURES Corp. 


STATE OF ILLINOIS, 
County of Cook, ss: 
I, Lou Berman, being duly sworn, depose and say: 
1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal”’) with offices at 1232 South Michigan Avenue, 
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Chicago 4, Ill. I have been associated with Universal for 8 years and have been 
in charge of this branch since May 1948. The following statements are based 
upon my own personal knowledge and upon information compiled by or obtained 
from persons in the regular employ of Universal. I am informed and believe 
that the following statements are true and correct: 

Re: L. Frank Stewart, Widescreen Drive-In Theatre (600 cars), Urbana, IIl.: 

2. I have read the affidavit of Mr. L. Frank Stewart dated February 4, 1956. 
Although Mr. Stewart’s complaint is not directed against the practices of Uni- 
versal I make the following observations: 

3. His competitors are the Twin City Drive-In, Champaign, which is larger 
and does approximately one-third more business, and other nearby conven- 
tional theaters. Apparently there is an understanding among some of the 
theaters in this area which has resulted in their dividing our product between 
the Widescreen and the Twin City Drive-In. We have not been a party to such 
arrangements but learned of it when only one or the other would license our 
features. The Widescreen has on occasion licensed some of our older pictures 
which they have used for 1 day at an average film rental of $20 per picture. 
This is in accordance with Mr. Stewart’s wishes. On occasion his theater has 
played our product first run where he licensed the Kettles in the Ozarks at 40 
percent, Red Sundown at $200, Tarantula at $100, Lady Godiva and the Shrike 
at $50. In this area competitive bidding is now in effect for our first run product; 
competitive bidding for second run was discontinued by the exhibitors when 
they apparently agreed upon the split arrangements referred to above. 

4. Universal has never engaged in “blind selling’ nor has it engaged in 
“block booking” as proscribed by the decrees in U. S. v. Paramount, although 
Mr. Stewart's affidavit indicates that he would welcome a return to the offering 
of “many as five pictures at a time” (par. 5). We shall continue to offer our 
pictures for licensing, picture by picture, insofar as Universal is concerned the 
availability of our product to this theater is definite and certain and has never 
been delayed. During the last year we have never received a bid for any of 
our features from this theater, for a second run exhibition. 


Lou BERMAN. 
Subscribed and sworn to before me this 15th day of May 1956. 


HILvec E. WETTER, Notary Public. 


STATE OF MASSACHUSETTS, 
County of Suffolk, ss: 

I, E. Myer Feltman, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal”) with offices at 60 Church Street, Boston, Mass. I 
have been associated with Universal since 1950 and in charge of this office since 
1943. The following statements are based upon my own personal knowledge 
and upon information compiled by or obtained from persons in the regular 
employ of Universal, and I am informed and believe that the following state- 
ments are true and correct: 

Re: W. Leslie Bendeslev, Community Playhouse, Wellesley, Mass.: 

2. I have read the affidavit of W. Leslie Bendeslev dated March 20, 1956, 
operator of Community Playhouse. Wellesley, Mass. 

3. Mr. Bendeslev’s affidavit alleges generally that motion picture distributors 
have “proceeded to increase film rentals where any advantage I had gained by 
the tax reduction was completely wiped out”. He also alleges that his bargain- 
ing position became nonexistent due to the “great reduction in the number of 
releases.” 

4. Mr. Bendeslev does not himself license the product for his theater ; the book- 
ing and buying for this situation is done by Affiliated Theatres, a booking and 
buying organization. We were advised by the latter that this theater cannot 
use action type product and is mostly interested in “art” type pictures suitable 
for the students at Wellesley College. Our features are not of the art type 
sought by this exhibitor but includes such pictures as To Hell and Back, The Far 
Country, Chief Crazyhorse, the Ma and Pa Kettle pictures, the Francis pictures, 
Yankee Buccaneer, Saskatchewan, All American, The Square Jungle, Ain’t Mis- 
behavin’ and other action type features which have an overall popular nation- 
wide appeal. 

5. During the season 1952-53 Universal released 34 features. Of these Mr. 
Bendeslev licensed 7. During the 1953-54 season Universal released 28 features. 
Of these Mr. Bendeslev licensed 6. During the 1954-55 season Universal released 
33 features. Of these Mr. Bendeslev licensed 13. Universal has made all of its 
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product available to the Community Playhouse, its buyer has chosen to select 
only a few. 

6. Since the 1952-53 season film rentals paid by the Community Playhouse for 
Universal features have not increased. In the 1953-34 season it licensed 
features at 40 percent (later adjusted to 30 percent); 1 feature at $80; 
features at 75; and 1 feature at $50. In the 1954-55 season it licensed 1 
feature at 40 percent (adjusted to 30 percent); 1 feature at 35 to 50 percent 
(adjusted to 25 percent) ; 1 feature at 30 to 50 percent; 4 at $75; 3 at $50; and 
3 at $35. 

Re David Hogdon—Middleboro theater (S03 seats), Middleboro, Mass., popu- 
lation 12,000; Wakefield theater (900 seats), the only theater in Wakefield, 
Mass., population 22,000 : 

7. I have read the affidavit of David Hogdon dated February 4, 1956. He 
operates the only theaters in Middleboro and Wakefield. 

8 Mr. Hogdon alleges in his affidavit that he cannot “bankrupt himself by 
constantly paying 40 to 50 percent and more.” With respect to Universal, the 
majority of features that he has played in his two theaters have been on flat 
rental terms. From the 1952-53 season through the 1954—55 season 95 Universal 
features have been released and were available for licensing to his theaters. He 
has availed himself of the following: 


PLAYOFFS 
1952-53 season: 
Middleboro theater: 
2 at 40 percent (adjusted to 25 percent). 
1 at 25 to 50 percent scale. 
5 at $90. 
3 at $70. 
6 at $50. 
Total, 17. 
Wakefield theater: 
2 at 40 percent (adjusted to 25 percent). 
6 at $100. 
6 at $75. 
6 at $50. 
1 at $35. 
Total, 21. 
1953-54 season : 
Middleboro theater : 
2 at 40 percent (1 adjusted to 35 percent). 
1 at 25 to 50 percent scale. 
5 at $90. 
1 at $70. 
8 at $50. 
Total, 17. 
Wakefield theater: 
2 at 40 percent (1 adjusted to 35 percent). 
1 at $100. 
6 at $75. 
3 at $50. 
9 at $35. 
Total, 21. 
1954-55 season : 
Middleboro theater: 
1 at 35 to 50 percent scale (adjusted to 25 percent). 
1 at 25 to 50 percent scale. 
1 at 40 percent. 
6 at $90. 
4 at $70. 
8 at $50. 
Total, 21. 
Wakefield theater: 
1 at 40 percent. 
3 at 35 to 50 percent scale (adjusted to 25 percent). 
1 at 30 to 50 percent scale. 
3 at $100. 
3 at $75. 
3 at $50. 
9 at $35. 
Total, 23. 





604 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


Re Edward W. Lider—Durfee Theatre (2,029 seats), Fall River, Mass.; Park 
Theatre (1,378 seats), Fall River, Mass. (population, 115,000) : 

9. I have read the affidavit of Edward W. Lider dated March 10, 1956, opera- 
tor of the above theaters. Mr. Lider states in his affidavit that there is a 
“shortage of product for the Durfee Theatre and that his bargaining power has 
been virtually destroyed”; he lists further several features for which he says 
“exorbitant film prices” are being charged. None of these include any Universal 
features since for many years the Durfee Theatre has not licensed Universal 
features. 

10. Mr. Lider also alleges that he is the operator of the Park Theatre, a 
subsequent run house in Fall River, Mass., seating 1,378. He claims that due 
to a shortage of product and the “exorbitant terms” the Park Theatre has 
been operating at a loss. 

11. Our records disclose that during the 1952-53 season Universal released 
34 feature films. Of these the Park licensed 3 at $50, 1 at $40, 1 at $25—total: 
5. For the 1953-54 season Universal released 28 feature films. Of these the 
Park Theatre licensed 2 at $50; 2 at $40; 1 at $35; 8 at $25; 6 at $20—total: 
19. For the 1954-55 season Universal released 33. Of these the Park Theatre 
licensed 1 at $50; 2 at $40; 5 at $30; 12 at $25; 11 at $20—total: 31. These 
terms are manifestly not exorbitant. During the 1950-51 season the film rentals 
paid by this theater ranged from $75 to $35. 

12. Contrary to Mr. Lider’s statement Universal has never prereleased a top 
feature at advanced admission prices in the Boston metropolitan area. The 
above figures clearly indicate that the film rentals derived by Universal from Mr. 
Lider’s Park Theatre have lessened. 

Re Daniel J. Murphy—Loring Hall (390 seats), Hingham, Mass. : 

13. I have read the affidavit of Daniel J. Murphy dated February 23, 1956. 
He alleges that “producers have their eye on the foreign market as well as the 
domestic market and we don’t get as many of the American family-type pic- 
tures as we formerly did.” 

14. The following is a chart indicating features released by Universal, the 
playoff by the Loring Hall Theatre, together with film rental paid: 

1952-53 season : 


Number released, 34. 
Playoff : 
1 at 40 percent (adjusted to 25 percent). 
3 at 25 to 50 percent scale. 
4 at $50. 
3 at $35. 
8 at $25. 
Total, 19. 
1953-54 season : 
Number released, 28. 
Playoff : 
2 at 40 percent (one adjusted to 30 percent). 
1 at 25 to 50 percent scale. 
5 at $50. 
4 at $35. 
10 at $25. 
Total, 22. 
1954-55 season: 
Number released, 33. 
Playoff : 
1 at 40 percent (adjusted to 30 percent). 
1 at 30 to 50 percent scale. 
2 at 25 to 50 percent scale. 
5 at $50 (adjusted to $35). 
2 at $35. 
12 at $25. 
Total, 23. 


An examination of the titles and content of the features produced and released 
by Universal include the following: Bend of the River, Francis goes to West 
Point, Duel at Silver Creek, Yankee Buccaneer, Meet Me at the Fair, Mississippi 
Gambler, Ma and Pa Kettle on Vacation, the Man From the Alamo, All American, 
Glenn Miller Story, Back to God’s Country, the Egg and I, the Far Country, 
Man From Bitter Ridge, Chief Crazyhorse, and others. These and many others 
have been available for licensing by Mr. Murphy. 


Se cael a co eae POE ET w 
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15. Our company’s success has been based upon its policy to supply feature 
films of nationwide popular appeal. 

Re Norman Glassman—Rialto Theatre (1,100 seats), Lowell, Mass. : 

16. I have read the affidavit of Norman Glassman dated January 26, 1956. 
He makes the general charge that he has been forced to pay high film rentals 
for his product although he does not list any features released by Universal. 
Our salesmen have continually called upon Mr. Glassman and in numerous 
instances have negotiated with him to arrive at mutually satisfactory terms. 
The Rialto Theatre in the 1952-53 season licensed all 34 Universal features 
released, and in the 1953-54 season all 28 Universal features released. For the 
1954-55 season it licensed 29 of the 33 features released. During the latter two 
seasons he has never licensed any Universal features on a percentage basis, 
preferring to pay a flat film rental. 

Re R. L. Stocker—Belmont Drive-In (400-car drive-in theater), Bellows 
Falls, Vt. : 

17. I have read the affidavit of R. L. Stocker dated January 31, 1956. This 
is a “6 months of the year” operation and there is a conventional theater in 
this town which is competitive with Mr. Stocker’s drive-in. During the 1952-53 
season of the 34 feature films released by Universal the Belmont licensed 15; 
in the 1953-54 season it licensed 20 of the 28 features released by Universal; 
and during the 1954-55 season 5 of the 33 features released. Universal has 
always had, and still has, fine feature films available for licensing by Mr. Stocker, 
should he wish to do so. 

E. Myer Fe_tM an. 


Subscribed and sworn to before me this 17th day of May 1956. 


Ruts F. Lipman, 
Notary Public of the Commonwealth of Massachusetts. 


My commission expires June 4, 1960. 


STATE OF PENNSYLVANIA, 
County of Allegheny, 88: 

I, Francis J. Guehl, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal”), with offices at 1825 Boulevard of Allies, Pittsburgh, 
Pa. I have been associated with Universal for 32 years, and in charge of this 
office for the past 10 years. The following statements are based upon my own 
personal knowledge and upon information compiled by or obtained from persons 
in the regular employ of Universal, and I am informed and believe that the 
following statements are true and correct: 

Re Alexander Manos—various theaters in Elwood City, Monessen, Ind., and 
Uniontown, Pa.: 

2. I have read the affidavit of Alexander Manos dated February 24, 1956. 
Mr. Manos states that he represents the Monessen Amusement Company of Greens- 
burg, Pa., which operates independent motion-picture theaters. While this is 
correct, Mr. Manos, together with his brother Theodore Manos, and other relatives, 
operate what is known in the industry as the Manos Amusement Company of 
Greensburg. In addition to the theater in the four cities in Pennsylvania men- 
tioned in Mr. Manos’ affidavit, he and his relatives are the owners of, and he is 
the buying agent for theaters in Elkins, W. Va.; Grafton, W. Va.; Vandergrift, 
Pa.; Latrobe, Pa.; Homer City, Pa.; Jeannette, Pa.; Tarentum, Pa.; Charleroi, 
Pa.; and has recently acquired the Super 422 Drive-In Theatre at Indiana, Pa., 
and the Moonlight Drive-In Theatre, Smithfield, Pa., and two drive-ins in 
Allentown, Pa. r 

3. In some of the areas where Mr. Manos operates his theaters there are 
theaters in competition with him; in at least five communities he is without 
opposition. It is strange indeed that a person who charges that he is happy to 
make expenses and break even seeks out and purchases additional theaters for 
his chain. 

4. I have been instructed by my superiors to give every consideration to the 
operation of small-town and community theaters and spare no efforts in my 
attempt to license Universal product to them. This is part of my job. The 
statements made by Mr. Manos in his affidavit are accordingly untrue insofar 
as they refer to Universal. In Mr. Manos’ instance after our features are 
played in any of their theaters their buyer withholds payment of our film 
rentals and reviews all grosses with us and requests adjustments wherever he 





606 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


thinks necessary. These adjustments are made where warranted. Thus, we 
receive our ultimate film rental from this chain from 30 to 60 days after this 
exhibitor has played our features. 
5. Mr. Manos is not truly a small exhibitor; his chain is extensive and he 
conducts a substantial theater operation which he is presently expanding. 
FRANCIS J. GUEHL, 
Subscribed and sworn to before me this 15th day of May 1956. 
MEYER TALENFELD, 
Notary Public, Pittsburgh, Allegheny County, Pa. 


My commission expires January 18, 1959. 


STATE OF WISCONSIN, 
County of Milwaukee, ss: 

I, M. P. Halloran, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal”), with offices at 720 West State Street, Milwaukee 3, 
Wis. I have been associated with Universal since October 1938, and have been 
in charge of this office since October 1953. The following statements are based 
upon my own personal knowledge and upon information compiled by or obtained 
from persons in the regular employ of Universal, and I am informed and believe 
that the following statements are true and correct: 

Re Sigmund J. Goldberg—Hollywood Theatre (640 seats) and Highway 
Drive-In Theatre (600 cars), Wausau, Wis.; population, 32,000: 

2. I have read the affidavit of Sigmund J. Goldberg dated March 9, 1956. Mr. 
Goldberg complains of film shortages, delayed availabilities, prereleasing, and 
exorbitant film rentals. For his Hollywood Theatre, Mr. Goldberg licensed for 
the 1952-53 season 32 Universal features; for the 1953-54 season, 26 features ; 
and for the 1954—55 season, 32 features. These are substantially all of the Uni- 
versal releases during those seasons. 

3. The Highway 29 Drive-In played 26 Universal features in the 1952-53 season 
and 2 in the 1953-54 season. On March 8, 1956, Mr. Goldberg purchased for his 
drive-in 23 of the 1954-55 Universal releases. He did this in order to play 
these pictures late and at a reduced film rental. All our features were, and still 
are, available for licensing by Mr. Goldberg. 

4. Universal has not in the past several years prereleased any of its features 
nor have been any delayed availabilities with respect to Mr. Goldberg’s theaters. 
Our records reveal that he licensed many of our pictures late, long after the 
availability date had passed and in many instances did not play these features 
until many months after he had contracted for them. A specific example, The 
Raiders, a 1952-53 release, was licensed on March 17, 1953, to Mr. Goldberg, was 
available on March 27, 1953, and did not play his theater until October 20-22, 
1953. At his Highway 29 Drive-In, Mr. Goldberg prefers buying older pictures 
rather than on the existing availability, 30 days after first-run Wausau. 

5. Our records further reveal that frequent adjustments have been made in 
the film rentals contracted for by the Hollywood and Highway 29 Drive-In. 
Examples of such adjustments have been Captain Lightfoot, Foxfire, Glen Miller 
Story, and others. Average film rentals paid by the Hollywood and Highway 29 
have ranged from $60 and $125 down to $25 and $30, respectively. 

Re J. P. Adler—Circuit of theaters in Wisconsin: 

6. I have read the affidavit dated February 23, 1956, of Mr. J. P. Adler, who 
is the owner of 3 theaters in Marshfield, 2 at Waupacka, 1 at Neillsville, and 1 at 
Merrill, all in Wisconsin. Mr. Adler states in his affidavit that some of these 
theaters have recently closed. He attributes his recent loss of business to tele- 
vision and film shortages and exorbitant film rentals. 

7. During the 1952-53 season Mr. Adler licensed 32 Universal releases: 29 fea- 
tures of our 1953-54 season and 32 from our 1954—55 product, substantially all 
our films. We have never prereleased any of our features nor have delayed any 
availabilities to Mr. Adler’s theaters. The features licensed to Mr. Adler’s 
theaters were played upon the availability he wished; if there were any delays 
it was because Mr. Adler did not furnish us with earlier playdates or had not 
licensed our product until after the features had started to play the Milwaukee 
exchange territory. Adjustments were made on film rentals for 12 Universal 
features, where the special circumstances so warranted. 

Re F. J. McWilliams—Portage Theatre (750 seats), Home Theatre (616 seats) ; 
Portage, Wis. : 
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8. Mr. McWilliams’ undated affidavit complains of the decline In net earnings 
of his theaters and the increased film rentals. An examination of the state 
ment appended to his affidavit discloses that his film rental figures have not 
increased but remain proportionately the same with respect to the gross admis- 
sions of his theaters. 

9. I have noted particularly that since the advent of television in this area 
there has been an appreciable decline in the: gross receipts reported by our first 
run accounts in Wausau. This is because there is a very active television sta 
tion in Wausau. This also affects the grosses in Marshfield where reception 
of television from Wausau happens to be particularly good. 

M. P. HALLORAN. 

Subscribed and sworn to before me this 14th day of May 1956 

Epwin L. DANICH. 

My commission expires November 1, 1959. 


STATE OF MISSOURI, 
County of St. Louis, ss: 

I, Harry Hynes, being duly sworn, depose and say : 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal’’), with offices at 3203 Olive Street, St. Louis 3, Mo. 
I have been associated with Universal for 29 years and have been in charge of 
this branch since 1939. The following statements are based upon my own 
personal knowledge and upon information compiled by or obtained from persons 
in the regular employ of Universal. I am informed and believe that the follow- 
ing statements are true and correct : 

Re David C. Forbes—Ozark Drive-In Theatre (100 cars), Crocker, Mo.: 

2. I have read the affidavit of David C. Forbes dated February 28, 1956. Mr. 
Forbes complains that he is unable to buy features for his drive-in at terms he 
wishes to pay. Our records disclose that this drive-in opened in the summer of 
1955 with a blast system; that the ground, instead of being covered with gravel 
or asphalt, as is standard with most drive-ins, is covered with sawdust and 
wood shavings from a nearby sawmill. 

3. For many years our product has been licensed to a Mrs. Rauth who oper- 
ates a conventional theater in Crocker, Mo. Mrs. Rauth is also a small inde- 
pendent theater operator in direct competition with Mr. Forbes’ drive-in. Mr. 
Forbes now seeks the assistance of this committee to compel Universal to stop 
selling Mrs. Rauth and to license its features to him. This we cannot do. 

4, Our records disclose that in June 1955 we licensed six pictures to Mr. Forbes’ 
drive-in to play after the theater in Crocker, Mo., as follows: 1 at $12.50; 3 at $15; 
and 2 at 30 percent of the gross on which we realized $16.75 and $17.99, respec- 
tively. Mr. Forbes then decided he wanted first-run pictures and made a request 
to bid against Mrs. Rauth’s theater, his direct competitor. On August 9, 1955, 
Mr. F. J. A. McCarthy, our southern division sales manager, wrote to Mr. Forbes 
as follows: 

“It is certainly unfortunate that in a very small situation, such as this, two 
exhibitors cannot arrive at a solution to their problems without resorting to the 
extreme of bidding which often-times results in a disadvantage to both exhibi- 
tors.” 

5. Thereafter on August 15, 1955, we licensed This Island Earth to Mr. Forbes 
for a guaranty of $20 against 35 percent. We earned a film rental of $20: we 
licensed Foxfire at the same terms and earned a film rental of $24.01. Thereafter, 
on October 13, 1955, we licsensed this exhibitor Purple Mask and One Desire at 
$15 each for rental. 

6. When Mr. Forbes’ drive-in closed we continued to sell Mrs. Rauth’s theater 
which remained open until December 4, 1955. In January 1956 Mrs. Rauth 
advised our salesman that she would reopen her theater in March 1956, and we 
therefore licensed Mrs. Rauth six pictures anticipating that she would open 
in March. 

7. We have not withheld our films from Mr. Forbes and are prepared to license 
him four pictures which will consist of To Hell and Back, All That Heaven Allows, 
The Benny Goodman Story and World in My Corner, all top grossing product. 
We have not heard from Mr. Forbes ccncerning these pictures. 


Harry Hynes. 
Subscribed and sworn to before me this 15th day of May 1956. 
ALBERT KRAUSE, 


Notary Public. 
My commission expires October 1, 1959. 
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STATE oF Iow4, 
County of Polk, 8s: 


I, Lou Levy, being duly sworn, depose and say: 

1. I am the brach manager of University Film Exchanges, Inc. (hereinafter 
referred to as “Universal”’) with offices at 1005 High Street, Des Moines, Iowa. 
I have been associated with Universal for 16 years and have been in charge of 
this branch since April 27, 1940. The following statements are based upon my 
own personal knowledge and upon information compiled by or obtained from 
persons in the regular employ of Universal. I am informed and believe that the 
following statements are true and correct: 

Re Charles J. Jones—Northwood Theater (400 seats), Northwood, Iowa, 
population, 1,800: 

2. I have read the affidavit of Charles J. Jones dated January 25, 1956. Mr. 
Jones does not complain concerning the treatment accorded him by Universal. 
I have personally dealt with Mr. Jones and have sold him substantially all the 
releases of our company from 1953 to date. 

3. The following is our film rental experience with Mr. Jones: 












Percentage 
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As noted from the above and in paragraph 11 of Mr. Jones’ affidavit, the film 
rental paid by him to Universal has decreased for the year 1955 as compared 
with the year 1954. 

Re J. H. and M. H. Watts—Watts Theater (575 seats), Osage, Iowa; popula- 
tion, 3,500: 

4. I have read the affidavits of Mr. and Mrs. Watts dated February 14, 1956. 
The allegations therein are not directed at Universal. We have dealt with Mr. 
and Mrs. Watts for several years and have licensed our product to them on 
what we deem to be fair and reasonable terms and in addition have made such 
adjustments as we have felt were justified. 

5. The following are average terms for Universal features licensed to Mr. 
and Mrs. Watts during 1953-55: 
























The decrease in film rentals are evident, in this instance. 





Subscribed and sworn to before me this 15th day of May 1956. 


JOHN H. GINSBERG, 
Notary Public in and for Polk County. 
My Commission expires July 4, 1957. 


STATE OF MINNESOTA, 
County of Hennepin, 88: 


I, L. J. Miller, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal”’), with offices at 1113 Currie Avenue, Minneapolis, 
Minn. I have been associated with Universal for 23 years, and in charge of 
this branch since March 1940. The following statements are based upon my own 
personal knowledge and upon information compiled by or obtained from per- 
sons in the regular employ of Universal. I am informed and believe that the 
following statements are true and correct: 


Re: William Holisky—Harbor Theatre, Two Harbors, Minn. : 

2. I have read the affidavits of William Holisky dated January 25, 1956, 
and January 30, 1956. He operates the Harbor Theatre, 500 seats, in Two Har- 
bors, Minn., population, 4,425. 
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3. His main complaint is not against Universal; he charges “forcing of pic- 
tures” by all the film companies “who are increasingly taking the attitude the 
exhibitor and the small town movie patron be damned.” As to Universal this 
is not true. We have neither forced our pictures on Mr. Holisky nor have 
we been indifferent to his exhibitor problems. Mr. Holisky has licensed our 
features individually and without conditioning their licensing upon that of 
any other feature. Our policy at Universal does not permit conditioning the 
licensing of any of our features one upon the other; any can be licensed 
individually. 

4. During the 1953-54 season Mr. Holisky’s theater played 21 of the 28 
features we released; during the 1954-55 season 17 of 34 released; and in 1955- 
56 thus far he has licensed 11 of 17 released. He has selected those of our 
features he wished, and has passed others. 

5. Although Mr. Holisky’s Harbor Theatre has no opposition in Two Har- 
bors, Minn., we have licensed our features to him at fair and reasonable terms. 
We have never refused to adjust film rentals with Mr. Holisky where his re- 
quest was warranted. 

Re: Ben Hurner—Roxy Theatre, Bird Island, Minn. : 

6. I have read the affidavit of Ben Hurner dated February 18, 1956. Mr 
Hurner operates the Roxy Theatre (2,000 seats) at Bird Island, Minn., population, 
1,404. 

7. With respect to Universal, his affidavit charges that he has been re- 
quired to guarantee a film rental of $25 on percentage pictures which is “too 
much for” him. He lists in his paragraph 3 our feature The Far Country for 
which he states he was asked a film rental of $25. We believe this to be 
entirely reasonable for this feature. An examination of our records indicates 
that since 1953 Mr. Hurner has never been asked more than $25 in film rental 
for any of our features and in many instances as little as $17.50. These have 
been adjusted in many instances down to $15 and $12.50 as is indicated by the 
following: 


Play date | Picture Contract terms Adjusted terms 


Jan. 16-17, 1953 _.| 234—Yankee Buccaneer - - 25 $15. 
Jan. 11-12, 1953. ....| 235—Horizons West. --.-.-- $25 | $15. 
Apr. 19-21, 1953_._...| 308—City Beneath Sea-- ee : Canceled. 
Aug. 8-10, 1954__- 311—Girls in the Night___. 25 Do. 
Oct. 31 to Nov. | 312—Gunsmoke. -.___.._.-- $25... A $17.50. 
1955. 
Apr. 18-20, 1954- _- 333—All American - ; $25 versus 40 percent. $17.50. 
Aug. 31 to Sept. 1, | 334—East of Sumatra_ -_. $17.50. _- $12.50. 
1955. | 
May 28-29, 1954.....| 336—Wings of the Hawk 25 aa Renee Ane $17.50 
Apr. 28-29, 1954.._...| 402—Glass Web-_-.-.-.--- $17.50. $12.50 
Apr. 30 to May 1, | 403—Back to God’s Country. versus 40 percent....| $17.50 versus 40 percent 
1954. | } 
Aug. 17-18, 1954.___.| 404—Veils of Bagdad as cabin 
May 9-11, 1954___._.| 405--Tumbleweed__--. --~-| $2 ; $17.50. 
Apr. 25-27, 1954_-.--| ween My Baby Back 25 versus 40 percent. - $17.50 versus 40 percent 
ome. | 
407— Forbidden : $25 2 Canceled. 
July 23-24, 1954.....| 408—War Arrow | $25 | $17.50. 
May 23-25, 1954.._._| 409—Border River __- ..-.| $25 versus 40 percent___.| $17.50 versus 40 percent. 
June 9-10, 1954 | 411—Taza Son, of Cochise__. GBF ORe cian tink $15. 
Aug. 1-3, 1954 413—Ride Clear of Diablo_._..| $25___- | $17.50. 
July 18-20, 1954 | 414—Saskatchewan ...| $25 versus 40 percent... $17.50 versus 40 percent. 
Aug. 22-24, 1954..___| 416—Creature from Black La- $25_. dddckne te st ee 
goon. | 
Aug. 6-7, 1954..____.| 420—Playgirl._................| $1. 2 . ; Canceled. 
Nov. 21-22, 1954.....| 426—Egg and I._.......--. 25 versus 35 percent | $20 versus 35 percent. 
Jan. 21-22, 1955__..- | 480—Dawn at Socorro $15. 
Do | 431—Naked Alibi... ..........| $17.50 ..-| Canceled. 
Mar. 20-21, 1955 | 501—Bengal Brigade .| $25 versus 35 percent__..| $17.50. 
Aug. 12-13, 1955 | 503—West of Zanzibar.__ ; | $15. 
May 22-24, 1955...___| 505—Sign of the Pagan___.._._| $17.50 versus 40 percent__| $12.50. 
July 29-30, 1955 509—Land of Fury__----_-- Ds wn Canceled. 
: } 523—Cult of the Cobra_____- CRE aes ‘ $12.50. 
524—The Looters_____---- $17.50. ... ; $12.50. 


| 527—This Island Earth____ Oi 7 7 $12.50. 
Oct. 26-27, 1955. _...| 530—Purple Mask-.._-_-- : f ae ne $12.50. 
Nov. 23-24, 1955...... 532—One Desire...._._...___-- 50... seooe $12.50. 
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8. I state that the above indicates a complete willingness by Universal to 
adjust film rentals where the situations so warrant. 

Re Stanley D. Kane, executive counsel of North Central Allied Independent 
Theatre Owners, Inc. : 

9. I have read the affidavit of Stanley D. Kane, dated February 14, 1956. 
Mr. Kane is not an exhibitor, but a lawyer employed by this association. 

10. Insofar as the matters contained in his affidavit affect Universal, avail- 
abilities were not “pushed back” as he charges. I state that with respect to 
So This Is Paris and The Shrike, these pictures became available on March 
30, 1955, and November 16, 1955, respectively. The top suburban houses playing 
in the first 2 availability positions (28 and 35 days) are single bill operations 
using a maximum of 2 pictures a week. Accordingly, there were ample features 
available on the regular 28-day break if exhibitors chose to license them. An 
uninterrupted flow of good features to exhibitors is sound business practice 
both from the viewpoint of Universal and the individual exhibitor. This we at- 
tempt to maintain, sometimes with difficulty where exhibitors do not play our 
product on availability. 

Re Joseph Mlinar—State Theatre, Spring Valley, Minn. : 

11. I have read the affidavit of Joseph Mlinar, dated February 13, 1956, 
operator of the State Theatre (400 seats) in Spring Valley, Minn., population, 
2,600. 

12. Mr. Mlinar’s affidavit charges generally that the “major film distribu- 
tors * * * continue to condition the sale of one picture upon the sale of 
others.” Insofar as Universal is concerned this is not true. We have taken 
a very firm position contrary to this and do not condition the licensing of one 
picture upon any other of our pictures. Any exhibitor may license one or 
several of our films. This was demonstrated when Mr. Mlinar advised us 
that he was interesting in buying five pictures including The Glenn Miller 
Story and wanted to know if we would consider this type of selective deal. He 
was advised that we would consider this type of selective deal if we could 
agree on satisfactory terms. Thereafter Mr. Mlinar advised me that he did 
not wish to contract for any additional films other than The Glenn Miller 
Story. He was advised that we would contract for this one individual picture 
and offered to draw up a contract accordingly. Thereafter Mr. Mlinar advised 
your affiant that he wanted to give the business to our salesman, Helmerson, 
inasmuch as he had been regularly calling upon him. Thereafter when Salesman 
Helmerson did call upon Mr. Mlinar, five additional features were licensed for 
exhibition at the State Theatre. Mr. Mlinar can license any one or more of 
our features any time he chooses to do business with us. 

13. When Mr. Mlinar requested reduced film rental adjustments on the fea- 
tures licensed from us we asked him to furnish us with itemized house expense 
and gross receipts figures in order that we might evaluate these requests. Mr. 
Mlinar has never given us this information for reasons best known to himself. 

Re Donald Risch—Reno Theatre, Appleton, Minn. : 

14. I have read the affidavit of Donald Risch dated January 24, 1956, operator 
of the Reno Theatre, 484 seats, in Appleton, Minn., population 2,500. 

15. Mr. Risch states that he has refused to play any percentage pictures in his 
theater which “has kept from being shown to the people of Appleton some of the 
finer pictures.” Among these he says is the Universal feature, Private War of 
Major Benson. Our records disclose that this exhibitor does not do his own 
buying and booking, but does so through the Northwest Theatre Corp., a book- 
ing and buying combination and apparently does not know what has been bought 
for his theater. 

16. The Private War of Major Benson, which Mr. Risch lists as a subject he 

yas unable to show because of percentage demands, was licensed to him by 
eontract No. 746 dated November 23, 1955, at $60 flat, 2 months before he made 
his affidavit dated January 24, 1956. He played this picture on April 8-10, 1956. 

17. For the period from February 4, 1953, through April 21, 1956, he has 
licensed and played 73 of our features at flat contract terms; he has never signed 
a contract for film rental based upon percentage figures, licensing our major 
features such as Magnificent Obsession, the Glenn Miller Story, Chief Crazy- 
horse, the Far Country, and others at flat fixed rentals. 

Re J. M. Rostvold, State Theatre, Caledonia, Minn. : 

18. I have read the affidavit of J. M. Rostvold, dated January 20, 1956, opera- 
tor of the State Theatre (280 seats), Caledonia, Minn.; population, 2,300. 

19. Mr. Rostvold’s affidavit states generally that there is an “artificial short- 
age of product which denies him of enough product to operate his theater 
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and * * * has created a sellers’ market.” For the period February 11, 1953, 
through April 14, 1956, Mr. Rostvold licensed 85 of our features. During this 
period Universal released a total of 79 features, the difference being older Uni 
versal features which he chose to license. No Universal feature has ever been 
withheld from Mr. Rostvold. 

Re Vernon J. Schaefer—Adams Theatre, Adams, Minn. : 

20. I have read the affidavit of Vernon J. Schaefer, dated March 7, 1956, opera 
tor of the Adams Theatre (seating capacity 375), Adams, Minn.;: population 700 

21. Mr. Schaefer’s major complaint is that he is “unable to buy most of the 
best pictures except on exorbitant percentage basis.” For the period from 
January 16, 1953, through April 8, 1956, Mr. Schaefer licensed S80 of our fea- 
tures at film rentals in almost every instance below $25. Only 8 of our features 
produced a film rental for Universal of more than $25. I state that these figures 
do not reflect, as Mr. Schaefer charges in paragraph 5 of his affidavit, terms 
which are exorbitant. 

L. J. Mriver. 


Subscribed and sworn to before me this 16th day of May 1956 


Mary K. CUNNINGHAM, 
Notary Public, Hennepin County, Minn. 


My commission expires June 27, 1961. 


STATE OF COLORADO, 
County of Denver, 8s: 

I, Mayer H. Monsky, being duly sworn, depose and say: 

1. I am the branch manager of Universal! Film Exchanges, Inc. (hereinafter 
referred to as Universal) with offices at 801 2ist Street, Denver, Colo. I have 
been associated with Universal since 1942 and in charge of this office since 
October 1943. The following statements are based upon my own personal knowl- 
edge and upon information compiled by or obtained from persons in the regular 
employ of Universal, and I am informed and believe that the following state- 
ments are true and correct : 

Re Janies J. Petersen—Vogue Theatre (257 seats) Littleton, Colo.: 

2. I have read the affidavit of James J. Petersen dated January 27, 1956. His 
affidavit does not complain about Universal, but contains general language con- 
cerning his operation. Mr. Petersen operates the Vogue Theatre, 10 miles from 
downtown Denver at Littleton, Colo. and 1 mile from 2 large drivein theaters 
His theater is a class C house; it has a single toilet, used by both sexes, while the 
Gothic, about 144 miles away in Englewood, is a super deluxe operated theater 
seating 830. The South Drive-In, also in Englewood, is about the same distance 
away, having a car capacity of 850; the Centennial Drive-In, less than 2 miles 
away, has a car capacity of 1,400; and a new theater is now being built in Little- 
ton proper located four-tenths of a mile directly east of the Vogue Theater in a 
new shopping center. 

3. In 1952-53 we licensed this exhibitor 24 Universal features. He passed 11 
features and we averaged a film rental of $24.58 per picture. In 1953-54 we sold 
him 25 features, he passed 3 and we averaged $25.60 per picture. In 1954-55 we 
sold 26 features, the exhibitor passed 7 features and we averaged $27.59 per 
feature. Thus far in 1955-56 we have sold him 10 features as follows: 1 at $35: 
3 at $30; 5 at $20; 1 at $17.50, the following features are still unsold: Hold Back 
Tomorrow, All That Heaven Allows, Benny Goodman Story, World In My 
Corner, Never Say Goodby, and Red Sundown. 

4. We have not yet sold To Hell and Back or Magnificent Obsession in this 
situation. Although we have quoted him a reasonable film rental for these top 
Universal features he has refused to license them either at a flat film rental or 
upon percentage terms. 

5. It is not our reasonable film rentals but rather the growth in competition to 
Mr. Petersen’s theater during the past few years which is his chief complaint 
Over this we have no control. 

Mayer H. Monsky. 

Subscribed and sworn to before me this 14th day of May 1956. 


JEAN FE. GEeRBASE. 
My commission expires February 24, 1959. 
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STATE OF INDIANA, 
County of Marion, 88: 

I, Samuel Oshrey, being duly sworn, depose and say : 

1. I am the manager of the Indianapolis branch office of Universal Film Ex- 
changes, Inc. (hereinafter referred to as Universal) with office address at 517 
North Illinois Street, Indianapolis, Ind. I have been associated with Universal 
since 1946 and in charge of the Indianapolis office since 1950. The following 
statements are based upon my own personal knowledge and upon information 
compiled by or obtained from persons in the regular employ of Universal, and I 
am informed and believe that the following statements are true and correct: 

Re W. A. Horsefield—Morgan Theater, Morganfield, Ky. : 

2. I have read the affidavit made by W. A. Horsefield dated February 27, 1956. 
Mr. Horsefield operates the Morgan Theater in Morganfield, Ky., near Camp 
Breckenbridge which formerly housed 25,000 to 30,000 troops. He also operates 
theaters in Marion and Sturgis, Ky. We have not licensed any of our pictures to 
the Morgan Theater since March of 1950 although we have continuously at- 
tempted to sell him. In 1950, Mr. Horsefield demanded that we accept sliding 
scales for our product in these three theaters and this we refused to do. Accord- 
ingly, he did not license any of our films thereafter. The Morgan Theater was 
a rundown, smalltown theater on which Mr. Horsefield had not spent any money 
in an effort to make it presentable and the scale he asked us to accept based upon 
his supposed operating expenses was, in our opinion, not justified businesswise. 
I, personally, together with my salesmen have called on Mr. Horsefield frequently 
in an attempt to sell him. 

3. In 1952, Sunset Drive-In, Waverly, Ky., 5 miles from Morganfield, opened 
and we licensed our films to it, first run. In the early part of 1953 the Broadview 
Drive-In, Morganfield, opened and we then split our product first run between the 
two drive-ins. In 1954 a drive-in opened in Marion, Ky., in opposition to Mr. 
Horsetield and we sold our product to the drive-in. In 1955, we were successful 
in licensing our first picture since 1950 to Mr. Horsefield for playing only in 
Sturgis, Ky. 

4. On behalf of my company I regularly have sought to do business with Mr. 
Horsefield. We are always ready and anxious to license our product to Mr. 
Horsefield for as many of his theaters as he chooses ; the statement in his affidavit 
that we failed to call on him is not true. 

5. We have always licensed our product to Mr. Horsefield at fair and reasonable 
rental terms. 

Re Joseph P. Finneran, president, and Trueman Rembush, secretary and 
treasurer of Syndicate Circuit, Indiana: 

6. I have read the affidavits of Mr. Finneran dated February 2, 1956, Mr. 
Rembush dated February 27, 1956, and March 19, 1956. Since Mr. Finneran’s 
complaint is general and Mr. Rembush’s particular only with respect to another 
distributor, and since they are both officers of the same Syndicate Circuit, we 
shall answer both as follows: 


SYNDICATE CIRCUIT THEATERS 


Franklin, Ind.: Arteraft and Franklin Theaters. 

Elwood, Ind.: Vogue, Elwood, and drive-in theaters. 

Columbus, Ind.: Crump, Rio, Mode (closed), and drive-in theaters. 

Wabash, Ind.: Eagles, Crest, and 13-24 Drive-In Theaters. 

Batesville, Ind.: Gibson Theater. 

Oakland City, Ind.: Storm Theater. 

7. Prior to the release of The Glenn Miller Story in February 1954, it was the 
practice of Mr. Rembush, to play percentage pictures only in his B houses such 
as the Mode in Columbus, the Franklin in Franklin, and others. He, accordingly, 
spent less in advertising these percentage pictures in order to use the gross figures 
as leverage in obtaining flat rental terms. During the past 2 years our dealings 
with this circuit indicate that while it contracts to license our product at definite 
terms, if, in the opinion of Messrs. Rembush and Finneran the grosses did not 
warrant the terms agreed to, film rental would be withheld until an adjustment 
was made; similarly the circuit would make only partial payment (usually 25 
percent of the gross), and accompany it with a statement that they were not 
trying to withhold all of their moneys but were willing to pay some part of the 
film rental. They did this with our major pictures such as Glenn Miller Story. 
Magnificent Obsession, and To Hell and Back. In each case we have been obliged 
to adjust the terms downward although in our opinion the grosses warranted 
an adherence to the original contract terms. 
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9. During the years 1953-54 and 1955, this syndicate has licensed substan 


tially all of our products. 


Attached is a chart indicating the Universal features 


played by the various theaters in Mr. Rembush’'s circuit, and the average film 


rentals paid to Universal: 


Batesville, Ind. 


Released 

Bought 

Flat rentals__---- vsdcenisseninpsapenliidasiisdadiain 
Average, $33. 

Percentage rentals 
Average, $34.41 

Adjustments 
(Happens Every Thursday.) 


Released 

Bought 

Ue 
Average, $34.41 

Percentage rentals___-_.---------- 
Average, $119.7: 

Adjustments 
(Miller Story, Egg and I, Mag- 

nificent Obsession. ) 


Released 
Bought 
Wiat renteis........... ne cne= 
Average, $27.13 
Percentage rentals__-.--.-------- 
Average, $70.34 
Adjustments_____----- 
(Far Country, Six Bridges, 
Chief Crazy Horse, Fox Fire, 
One Desire, Major Benson, 
Hell and Back.) 


Columbus, Ind. 


teleased 
Bought 
BN i saiienccinaotionns 
Average, $138.33 


Average, $325.44 
Adjustments 
(Meet Me at the Fair, City 
Beneath the Sea, Happens 
very Thursday. ) 


1953-54 
NN ee 3. bic eaiadbcaionake 


Average, $142.89 
Percentage rentals 
Average, $506.83 
Adjustments 
(Miller Story, Obsession, Egg 
and I.) 


34 


99 
-—— 


od 
28 
24 

4 


3 


1954-55 


Released __ 
Bought — 
Flat 


rentals___. 
Average, $109.33 
Percentage rentals__ 
Average, 284.57 

Adjustments —_ 
(Sign of Papan, 
Paris, Six Bridges, Purple 
Mask, One Desire, Major 
Benson, Hell and Back.) 


So This 


Elwood, Ind. 


1952- 


53 





Released 
| Bought 
| Flat rentals__ 


| _— 


| 


Average, $74.61 
Percentage rentals___- 
Average, $157.41 
| Adjustments icici bicstdinssleenes wkd : 
(Meet Me at the Fair, City 
Beneath Sea, Happens Every 
Thursday.) 


| Released ____- 

Bought sins taasietacinsaninnn eatiisenasia 
Flat rentals_____ 

Average, $74.44 

| Percentage rentals 

Average, $191.78 

| Adjustments plier 1 be 

(Miller Story, Egg and I, Ob- 
session. ) 


1954-55 


I i i 
Bought 
i eae 
Average, 62.86 
Percentage rentals__......_...... 
Average, $119.24 
Adjustments 
(Sign of Pagan, So This Is 
Paris, Far County, Six 
Bridges, Fox Fire, One De- 
sire, Major Benson, Hell and 
Back.) 


30 
14 


16 
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Franklin, Ind. 
1952-53 


Released 

Bought 

Sot A ee 
Average, $75.83 

Percemtese Testhis........2665- 4 
Average, $276.97 

Pi ch at a A 3 
(Meet Me at the Fair, City Beneath 

Sea, Happens Every Thursday.) 


24 


1953-54 


Released 

Bought 

TG NEN Ch adininicsieienn 
Average, $76.67 

Percentage rentals__.._._.__-_-. 
_AV er age, $306.98 


(War Arrow, Miller Story, Egg and 
I, Obsession, Black Shield.) 


Released 
Bought 
BT I ic cela Rich ecetdleminet 
Average, $60.17 
Percentage tentais.......ccsncsns 
_ Average, $182.84. 
(Sign of Pagan, So This Is Paris, 
Captain Lightfoot, One Desire, 
Hell and Back.) 


Oakland City, Ind. 


Released 
Bought 
Peet ORGO. occcne Swe ew 
Average, $40 
Peroonteee.. Pentelt.. nick 
Ave_age, $132.22 
OS occas 3 
(Meet Me at the Fair, City Be- 
neath Sea, Happens Every Thurs- 
day.) 
1953-54 


Released 

Bought 

SP. att ae 
Average, $42.06 

Percentage rentais.....235.2 
Average, $136.76 

AGiuaimen.. 05. RS 3 
(Miller Story, Egg and I, Obses- 

sion.) 


10 
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Released 


S34 | Bought 
28 | 


ST: VN a alla aici 
Average, $34.69 


| Percentage rentals_ 


Average, $57.69 
I a iaticeadicrtinniinnanticlaldnbicigibitie 9 
(Sign of the Papan, Far Country, 
Six Bridges, Chief Crazy Horse, 
Ma and Pa Waikiki, Fox Fire, 
Purple Mask, Major Benson, 
Hell and Back.) 


Wabash, Ind. 


Released 
Bought 
I on ile re enn 
Average, $112.80 
Percentage rentals___--_- ee 
Average, $289.51 
Adjustments 
(Meet Me at Fair, City Beneath 
the Sea, Happens Every Thurs- 
day.) 


1953-54 


Released 

Bought 

i ee 
Average, $115.88 

Percentage: rentals... =... 
Average, $357.40 

Adjustments 
(Miller Story, Egg and I, Obsession, 

Black Shield.) 


10 


Released 
Bought 
I a ee 
Average, $72.64 
Percentage rentals 
Average, $170.82 
Adjustments 
(Sign of Pagan, Destry, 
Bridges, A. and C. Keystone Kops, 
Captain Lightfoot, Smoke Sig- 
nal, Chief Crazy Horse, Fox Fire, 
Purple Mask, Major Benson, Hell 
and Back.) 


(a) The majority of Universal pictures licensed were at flat rentals with the 


decreasing averages indicated. 


(b) Less than one-fourth of the films were licensed on a percentage basis. 

(c) Adjustments were made liberally as indicated. 

10. We have always maintained with Messrs. Rembush and Finneran, as we 
had with others, a policy of fair dealing. Adjustments have been granted, 
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percentage pictures have been converted to flat rental where warranted, and 
innumerable concessions have been made. 

Re Art Clark—various theaters in Indiana: 

11. I have read the affidavit of Art Clark dated January 26, 1956. Mr. Clark 
complains generally of film shortages and exorbitant film rentals. He is the 
operator of approximately seven theaters known as the Vonderschmitt Circuit in 
Indiana. These theaters compete with other conventional theaters and drive-ins 
which have recently been constructed. Our records disclose that Mr. Clark 
buys substantially all our releases for exhibition in his theaters and that he 
has been granted adjustments where warranted. We have frequently licensed 
percentage pictures to him and later converted them to flat rentals 


SAMUEL UOSHREY 
Subscribed and sworn to before me this 16th day of May 1956 
NoRMA GUNZRERO, 
Notary Public, Marion County. 
My commission expires April 12, 1960. 


STATE OF OHIO, 
County of Cuyahoga, ss: 


I, Car] Reardon, being duly sworn, depose and say: 

1. | am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as Universal) with offices at 2542 Payne Avenue, Cleveland, Ohio. I 
have been associated with Universal for 17 years and in charge of this office 
since October 1953. The following statements are based upon my own personal 
knowledge and upon information compiled by or obtained from persons in the 
regular employ of Universal, and I am informed and believe that the following 
statements are true and correct: 


Re Vincent H. Lauter—West Theater, Barberton, Ohio: 
2. I have read the affidavit made by Vincent H. Lauter dated February 6, 1956 


He complains generally of increasing film rentals. I note that this theater 
shows a recent increase in admission receipts. This pleases the distributor as 
well as the exhibitor. What is significant is that in 1954, when his grosses in- 
creased substantially, his film rentals decreased. Mr. Lauter played 27 of the 
28 Universal features released in 1953-54; 30 of the 34 released in 1954-55; and 
8 thus far during the season 1955-56. The average film rentals paid by him for 
Universal feature films is approximately $40 for second run Barberton 14 days 
after first run Barberton. The only percentage picture he played recently 
was To Hell and Back. We feel that the rental terms extended to Mr. Lauter 
are manifestly fair and reasonable. 


Re Gerald Anderson—Union Theater, Richwood, Ohio; Rialto Theater, Plain 
City, Ohio: 

3. I have read the affidavit of Gerald Anderson, operator of the above theaters, 
dated March 15, 1956. 

4. Our experience indicates that of the 28 Universal features released in 1953-54 
the Union Theater licensed 21, and in 1954-55 of the 34 released during that 
period, the Union licensed 20. These were at average terms of from $17.50 down 
to $12.50. When solicited recently for the purpose of obtaining a license for 
To Hell and Back, Mr. Anderson advised our salesman that unless we would 
sell him this picture for $17.50 he would not purchase any additional pictures 
from Universal. Accordingly, Mr. Anderson has not licensed any pictures from 
Universal for the 1955-56 season although he has been continuously solicited. 
He was recently offered a selection of 15 pictures for his 2 theaters; of these he 
selected 6 and refused to pay $17.50 for these top pictures. We have not come 
to an agreement because I do not feel that I can in justification to my superiors 
and the best financial interests of my company license these features at less 
than $17.50 each, in this situation. 

In Mr. Anderson’s Rialto Theater in Plain City, Ohio, he licensed 26 of our 28 
features released during 1953-54 and 24 of the 34 released during the 1954—55 
season. The average terms for these features were $17.50 down to $12.50 for 
first run, Plain City, Ohio. He has not licensed any of our features during the 
current season since he refuses to pay more than $17.50 which in my judgment 
is an inordinately insufficient film rental for the caliber of Universal feature 
films available. 


75964—56—40 
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Re: Walter J. Kotowicz—Ross Theater, Rossford, Ohio: 

6. I have read the affidavit made by Walter J. Kotowicz, operator of the Ross 
Theater, Rossford, Ohio, dated Feebruary 10, 1956. 

7. Mr. Kotowicz licensed 26 of 28 Universal features released in the 1953-54 
season; and 26 of the 34 features released in the 1954—55 season, and 4 features 
thus far for the current 1955—56 season, at average terms of $17.50, $15, and $12.50. 

8. An examination of Mr. Kotowicz’s affidavit discloses that his gross receipts 
have increased each year since 1953 and his film costs have decreased since 1954. 

Re: Lee Hendershott—Temple Theater, Orwell, Ohio: 

9. I have read the affidavit of Lee Hendershott, operator of the Temple Theater, 
Orwell, Ohio, dated January 31, 1956. 

10. Mr. Hendershott charges that there is a shortage of product and that film 
rentals are exorbitant. His theater has 280 seats and the town of Orwell, Ohio, 
has a population of 759. 

11. Mr. Hendershott first complained to me in February 1956 with respect to 
his film rentals. He did not make any request for a correction of terms during 
1954 or 1955. In February 1956 he advised us that unless he received an entire 
flat rental deal averaging approximately $30 he could no longer continue the 
operation of his theater and would be forced to close. We advised him that we 
would do our utmost to do business with him and pointed out that during the 
course of any given season we might release a picture which we could not market 
at the terms he suggested but would require a percentage term. Mr. Hender- 
shott informed our salesman, Edward Bergman, that he could understand our 
problem and would not press the issue on the sale of such picture on a flat rental 
basis. Starting with the release of World in My Corner, we set up new allocations 
on our pictures and sold pictures such as Ma and Pa Kettle in the Ozarks and 
Backlash at flat rentals which under normal circumstances and based on previous 
deals should have been marketed at substantially higher rental terms. 

12. Mr. Hendershott plays substantially all of our product. During the 1953-54 
season, of 28 Universal features released he played 28; during 1954-55 season, 
of 34 features released he played 32, and in 1955-56 he has played 13 features 
to date. 

Re: William Duncan—Duncan Theater, Killbuck, Ohio: 

13. I have read the affidavit dated January 31, 1956, of William Duncan, oper- 
ator of the 512-seat Duncan Theater in Killbuck, Ohio (population 767). His 
affidavit charges, among other things, film shortages and exorbitant film rentals. 
Apparently these complaints are not directed at Universal. 

14. Of the 28 Universal features released during 1953-54 season Mr. Duncan 
played 27; of the 34 released in 1954-55 he played 33 and to date for the 1955-56 
season he has played 9 at average terms of approximately $25. At the end of 
1955 Mr. Bob Wile, secretary of the Independent Theater Owners of Ohio, dis- 
cussed Mr. Duncan’s situation with me and stated that this exhibitor should 
receive some relief as the number of percentage pictures that we had been mar- 
keting to him. Although it involved a financial loss to us, in the 1955-56 season 
thus far, of 10 pictures licensed to this account percentage terms were agreed 
on only two pictures. I state this in order to illustrate that we are attempting 
to cooperate with this exhibitor in an effort to solve his financial problem. Dur- 
ing my conversations with Mr. Duncan in the last few weeks he has advised me 
that he is satisfied with our willingness to cooperate with him in solving his 
financial problem. 


Re: James Dempsey—Parkside and Telegraph Drive-Ins, Toledo, Ohio: 

15. I have read the affidavit of James Dempsey dated January 25, 1956. His 
affidavit states that while grosses are down in both of the drive-ins which he 
operates, film rentals have increased. Mr. Dempsey does not state that in 
1955 he opened the Starlight Drive-In, Toledo, in opposition to his own drive-in. 
Significantly in 1955 the Miracle Mile Drive-In also opened in Toledo as com- 
petition. This is the largest-capacity drive-in in the State of Ohio and due to 
the drawing power of the Miracle Mile Drive-In, the Telegraph Drive-In, located 
nearest it, experienced the greatest loss in admissions. Our records also disclose 
that during 1955 in Toledo, an admission price war went on between Mr. Demp- 
sey’s Parkside Drive-In arid the Miracle Mile Drive-In. When admission prices 
were reduced to 25 cents gross receipts declined accordingly. 

16. Our records further disclose that for the drive-ins owned by Mr. Dempsey 
we have frequently adjusted film rentals downward where warranted. 

CARL REARDON. 

Subscribed and sworn to before me this 15th day of May 1956. 

Eva URDANG, 
Notary Public. 
My commission expires April 12, 1958. 
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STATE OF KANSAS, 
County of Jackson, 88: 


I, Morris Relder, being duly sworn, deposé and say : 

1. I have been associated with Universal Film Exchanges, Inc., at its Kansas 
City, Mo., office for the past 12 years, and as branch manager for the past 6 
months. The following statements are based upon my own personal knowledge 
and upon information compiled by or obtained from persons in the regular 
employ of Universal, and I am informed and believe that the following state- 
ments are true and correct: 

Re: W. B. Adams—Roxy Theatre (500 seats), Eldorado, Kans. (12,000 popu- 
lation), Starvue Drive-In, Eldorado, Kans. : 

2. I have read the affidavit of W. B. Adams, dated January 27, 1956. He 
alleges generally that there is a “desperate film shortage” aggravated by the 
“preleasing of the pictures which the film companies regard as their best attrac- 
tions.’ Universal, for many years, has not “prereleased” any of its films. 

3. Mr. Adams also operates the Starvue Drive-In Theatre, in Eldorado, where 
his opposition is three conventional theaters. We are presently serving our 
product first run in Eldorado to one of these opposition theaters, the Bidorado. 
Second-run product is sold to his opposition, the Fite Theatre, and Mr. Adams’ 
Starvue Drive-In plays our product third run. During the years 1953-4 and 
1954-55, Mr. Adams has never made any request to negotiate or bid for our 
product first run or second run in Eldorado, Kans. Our only dealings with Mr. 
Adams for his Roxy Theatre were when we licensed Redhead From Wyoming 
for use at the Roxy on Thursday, Friday, and Saturday as a second feature at 
$25 and Drums Across the River for use on Sunday, Monday, Tuesday, and 
Wednesday at $30. 

4. What Mr. Adams does not include in his affidavit is our dealings with him 
with respect to his Starvue Drive-In where he licensed most of our feature 
films at flat rental at terms ranging from $50 down to $20 with periodic adjust- 
ments made thereon as follows: 


| 


| Date Sold at— ee 
a 
Suamepiers’ Inlend....-<...<--.-........ ; ieee / Mar. 28-31, 194 (SMTS $40 $30 
Mark of Renegade. _.......... le ee ete .-| June 17-19, 1954 (TFS 40 30 
Golden Horde. -......-.---- sieeolesiee | July 20-31, 1954 (TFS) 40 30 
Flesh and Fury-_....----.. eae a disci | Aug. 11, 1954 (W) 25 15 
EN ea ee ae ree | Mar. 31-Apr. 3, 1954 40 35 
| (WTFs). 
Battle Apache Pass.................-- : Aug. 18, 1954 (W 50 15 
Red Ball Express_- 2s sh --| Sept. 23-25, 1954 (T FS) 40 30 
lyenw Ge... . 55 se 5s sea Aug. 26-28, 1954 (TFS 40 35 
Anybody Seen a ON i isc ai = ry Sept. 8, 1954 (W) 40 15 
Samra NNN oo FR, abmcpaihandasts ....| Sept. 22, 1054 (W) 40 15 
Man from Alamo ated ee ; .-| Apr. 8 10, 1956 (SMT) _. 50 30 
Golden Blade_______.. cteienanee tes | Apr. 25-27, 1956 (WTF) _- 40 0 
Wings ef the Hawk........................... j | Apr. 1l- wn "toss (SMTW)..... 50 30 


5. The playoff record of the Starvue Drive-In indicates that its complaint 
concerning film shortage is patently without merit. In 1952-53 of 34 Universal 
features released the Starvue licensed only 28. In the 1953-54 season, of 2: 
Universal features released it licensed only 5, and for the 1954-55 season with 
33 features available it has licensed none; all these features are available to the 
Starvue for future licensing. 


Re C. D. Jarrett—Lessee of Trail Drive-In Theater, Nevada, Mo. (309 cars): 

6. I have read the affidavit of Mr. Jarrett dated January 28, 1956. In Nevada, 
Mo., there are two conventional theaters, the Rex and the Fox which are com- 
petitive with Mr. Jarrett’s Trail Drive-In. The latter plays mostly first-run 
products other than Universal although we have licensed it a few pictures follow- 
ing the Rex to use on bargain nights and for double-bill purposes. Mr. Fred 
Harpst of Allied Independent Theaters, which books and buys for Mr. Jarrett, 
has never made any request to negotiate or bid for our product first run or 
second run in Nevada, Mo. Mr. Jarrett’s affidavit alleges that there is a “cur- 
tailed release of pictures by the major film companies.” This is not so with 
respect to Universal since for the 1952-53 season it released 34 feature films 
of which the Trail Drive-In licensed 29 to date and has played only 12. There 
are accordingly 17 of these features contracted for, which Mr. Jarrett has not 
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yet played and which he may have as soon as he selects dates therefor. He has 
not licensed any of our 28 features released during the 1953-54 season or the 
33 released during the 1954—55 season. 
7. Mr. Jarrett’s scale. of film rentals ranges from a top of $25 down to $15. 
Morris RELDER. 
Subscribed and sworn to before me this 16th day of May 1956. 
MARGARET BRATHERTAN, 
My commission expires February 16, 1959. 


STATE OF NEw YORK, 
County of New York, ss: 

I, Joseph B. Rosen, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchange, Inc. (hereinafter 
referred to as “Universal”) with offices at 680 Ninth Avenue, New York, N. Y. 
I have been in the motion-picture business for the past 15 years, employed by 
Universal since 1953, and in charge of the New York branch office for the past 
3 months. The following statements are based upon my own personal knowledge 
and upon information compiled by or obtained from persons in the regular em- 
ploy of Universal, and I am informed and believe that the following statements 
are true and correct: 


Re Virgil Baracca—Roosevelt Theater (575 seats), Beacon, N. Y. (population 
50,000) : 

2. I have read Mr. Baracca’s affidavit dated February 16, 1956. Mr. Baracca 
does complain specifically against the film distribution practices of Universal 
although he states generally that he is unable to obtain quality films for his 
Roosevelt Theater because of “Brandt's influence with the film companies * * *.” 
Since February 1952 when Mr. Baracca was awarded the right to bid competi- 
tively for films against Mr. Brandt’s Beacon Theater, he has obtained first-run 
Universal features for exhibition in his theater wherever his bid so warranted. 
In no instance where his bid was higher than his competitor’s was he ever re- 
fused the right to license a Universal feature. In 1953 Universal licensed 23 
of its 28 features to the Roosevelt Theater at an average film rental of $104.50; 
in 1954, 24 of its 34 Universal features released at an average film rental of 
$153.88 ; and in 1955, 25 Universal features at an average of $59.59. Our records 
thus disclose that for the 1955 season Mr. Baracca paid to Universal an average 
film rental of approximately two-thirds less than his average film rental for the 
preceding 1954 season. 

3. Universal has not favored Mr. Brandt's theater in any way; pictures were 
awarded as between the Roosevelt and the Beacon solely and exclusively upon the 
basis of the film rentals to be derived by Universal for the exhibition of its fea- 
tures at those theaters. 


Re Murray Green—Mayfair Theatre (997 seats), Newark, N. J.: 

4. I have read Mr. Green’s affidavit dated January 30, 1956. It alleges that 
while the gross receipts of his theater increased in 1955 over the 1954 season by 
approximately $8,000 his film rental increased during the same period approxi- 
mately $6,600. Our records disclose that the Mayfair Theater, in 1953, licensed 
only 18 Universal features at an average film rental of $163.99; in 1954, Mr. 
Green selected only 9 features which he played at an average film rental of $200, 
and in 1955 he licensed only 16 Universal features at an average film rental of 
$157.77. During this period more than 79 Universal features were available to 
him. If Mr. Green’s rentals increased, it was not paid to Universal. Mr. Green’s 
Mayfair Theater is in direct competition with the Stanley Theater which is lo- 
cated close by. Since this is a situation where these two theaters do not bid 
against each other for our features, our films sometimes are licensed to Mr. 
Green’s theater, and sometimes to his competitor’s. 

5. The terms at which we have licensed Universal features to the Mayfair 
Theater have always been fair and reasonable, and adjustments have been granted 
wherever they have been warranted. 


Re Howard Herman—Hawthorne Theater (1,032 seats), Hawthorne, N. J. 
(population 14,816) : 

6. I have read Mr. Herman’s affidavit dated January 27, 1956. His affidavit 
complains generally that his film rentals increased as his gross receipts increased 
in 1955 over 1954. Our records disclose that in 1954 Mr. Herman licensed 27 
Universal features for which he paid an average film rental of $68.94; and im 
1955 he licensed 23 Universal features for which he paid an average film rental 
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of $50.55. His film rentals to Universal decreased. In addition, during this same 
period, seven adjustments of film rentals were made in Mr. Herman's favor. 


Re Emily Lindgren—Newberry Circuit, N. J.: 

7. I have read Emily Lindgren’s affidavit dated February 8, 1956. She is office 
manager of the Arcadia Theatre Co., which operates the theaters known as the 
Newberry Circuit in various towns along the New Jersey seacoast. All of these 
are summer operations with the exception of the Algonquin Theatre at Manas 
quan, N. J., and the Arnold Theatre at Point Pleasant, N. J. 

8S. Her affidavit states generally that film rentals have increased during the past 
year; it also states that there has been a “moderate increase” in the gross receipts 
of several of the theaters. Our records indicate that the Algonquin Theater, 
which operates throughout the year, licensed a substantial number of our features. 

9. Emily Lindgren’s affidavit indicates that gross receipts for the Algonquin 
Theater increased in 1955 over 1954 by more than $15,000; film costs, she alleges, 
increased $6,082. Universal’s records disclose that in 1954 the Algonquin Theater 
licensed 28 Universal features for which it paid a total film rental of $1,330.62 
In 1955 it licensed 25 Universal features for which it paid a total film rental of 
$1,375.48. These figures do not indicate a $6,082 film rental increase, or any sub 
stantial portion thereof, paid to Universal. 

10. Similarly, in 1953 the Arnold Theater at Point Pleasant, N. J., also an all 
year operation, paid Universal a total film rental of $1,281 for 22 features 
licensed ; in 1954—$1,189.96 for 28 features licensed; and in 1955—$1,198.93 for 
23 features licensed—by no means the $6,082 increase she avers she was obliged 
to pay. 

11. The remaining theaters are operated on a summer basis only. Our records 
indicate the following: 





1953 1054 


Motor View, Brielle, N. J.: 
IIT I a it cise tiling seihdieecatail seietaidl 7 11 
fat art etl el a et Gotan $74.41 $128. 98 $v 
Adjustments__-_- al 1 2 
Lorraine, Bayhead, N. J.: 
NG SEG ann beniuinkoddcwescct Sil eickeainiedniai 1 3 2 
Se ee etinn dies $95. 7 $126. 70 $54 
Rialto, Belmar, N. J.: 
Features played __--.---- sill ingcbialelhcsitetii eran a oie 3 1 
I sbi cic cretaninniennintiieniasimaditnae aed S101. 96 $70. & 
Poorer ccaecdeos bam ite . 2 l 
Lavalette, Lavalette, N. J.: 
eee ee : s ne 2 2 
nn manne basen a . ; $108. 04 $132. 58 $120. 32 
CE Eee ; 5 slats a cats 
Colonia], Seaside Park, N. J.: 
So casein eminence ilecmiiiniis tien’ ; } 
tld Lieeiiginas $193. 98 $92. 0 
GR > SS oi ebotéeanshe . ; ; l 
Ritz, Spring Lake, N. J.- 
I I sh alan ce cinder secede ota easy singe ce a 3 4 1 
ee eee’ pale $79. 24 $133. GR $74. 63 
PR ions cctccntndioss pda Gaclube 1 I 


The foregoing indicates that in 1955 the film rentals realized by Universal 
were far less than those we received from this circuit in 1954. 
JOSEPH B. Rosen. 
Subscribed and sworn to before me this 15th day of May 1956. 
ROBERT J. FANNON, 
Notary Public, State of New York. 
Term expires March 30, 1957. 


STATE OF OHIO, 
County of Hamilton, ss: 

I, Frank Schreiber, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as Universal) with offices at 1628S Central Parkway, Cincinnati 10, 
Ohio. I have been associated with Universal since July 1920, and in charge 
of this office since July 1953. The following statements are based upon my 
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own personal knowledge and upon information compiled by or obtained from 
persons in the regular employ of Universal, and I am informed and believe that 
the following statements are true and correct: 


Re Elstun Dodge—Elstun Theatre (415 seats), Cincinnati, Ohio; Dodge 
Theatre (400 seats), New Richmond, Ohio, population 1,961 : 

2. I have read the affidavit of Elstun Dodge dated January 24, 1956. Mr. 
Dodge does not complain against Universal. Our playoff record discloses the 
following: 


Elstun, Cincinnati: 
1953 : 34 features played ; average rental, $26.27. 
1954 : 18 features played ; average rental, $23.06. 
1955 : 35 features played ; average rental, $28.57. 
Dodge, New Richmond: 
1953 : 30 features played ; average rental, $17.50. 
1954 : 22 features played ; average rental, $17.61. 
1955 : 39 features played ; average rental, $17.46. 


3. An analysis of the foregoing situation discloses that the film rentals 
paid by this exhibitor have been fair and reasonable. 

4. The average film rentals have not increased, but to the contrary have de- 
creased. 


Re: Mrs. Hallie Fisher—Corinth Theater (312 seats), Corinth, Ky. (popula- 
tion 300) : 

5. I have read Mrs. Hallie Fisher’s affidavit dated March 13, 1956. The fol- 
lowing is the playoff record for Universal features in this theater : 


Corinth, Ky.: 
1953: 27 features played ; average rental, $14.26. 
1954: 25 features played ; average rental, $12.90. 
1955: 29 features played ; average rental, $12.93. 


The foregoing film rental figures for Universal pictures having production and 
exhibition costs running into millions of dollars, speak for themselves. 


Re: Marcella Smith—Vinton Theater, MacArthur, Ohio: 
6. I have read the affidavit of Mrs. Marcella Smith dated January 21, 1956. 
The following is the playoff record for Universal features in this theater: 


Vinton, MacArthur, Ohio: 
1953: 33 features played ; average rental, $28.39. 
1954: 33 features played ; average rental, $21.45. 
1955: 12 features played ; average rental, $18.13. 


In this situation 17 reductions of film rental were granted. 
FRANK SCHREIBER. 


Subscribed and sworn to before me this 14th day of May 1956. 


MARIE DANELSON, Notary Public. 
My commission expires February 24, 1958. 


STATE OF TENNESSEE, 
County of Shelby, ss.: 


I, R. C. Settoon, being duly sworn, depose and say : 

1. I am the branch manager of Universal Film Exchanges, Inc. (hereinafter 
referred to as “Universal’’) with offices at 138 Huling Avenue, Memphis 2, Tenn. 
I have been associated with Universal since 1947 and have been in charge of 
this office since February 1951. The following statements are based upon my 
own personal knowledge and upon information compiled by or obtained from 
persons in the regular employ of Universal, and I am informed and believe that 
the following statements are true and correct : 


Re W. L. Landers, Jr.—Landers Theatre (700 seats), Batesville, Ark., 
population 6,500: 

2. I have read the affidavit of W. L. Landers dated January 30, 1956. Mr. 
Landers complains generally of high film rentals and delayed availabilities. This 
theater is operated in opposition to the Melba Theatre, having a 770 seating 
capacity. In 1951 Commonwealth Amusement Co. opened the White River 
Drive-In in Batesville, Ark., with a 224-car capacity and our features have been 
licensed to this drive-in 30 days after the Landers Theater. It has recently 
come to my attention that the Lander Theater and the Melba between them, 
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agreed as to which distributor's features each will pay. We have had no part of 
this arrangement, and although we have attempted to license our features to 
the Melba Theater, we have not been able to do so. 

3. Our records further disclose that although our salesman has called upon 
Mr. Landers through the years, on most occasions he does not agree to license our 
product until 3 to 9 months after they become available. During the past 
few months we have accepted a sliding scale of film rental as suggested by this 
exhibitor. Our records disclose that he is contracting for our product at a steady 
rate. 

4. During the 1953-54 season we licensed the Landers Theater all of the 28 
Universal features released for that year; during the 1954-55 season it lLi- 
censed 33, or all of our available features, and for the season 1955-56 thus far 
it has played 12 of our features. During this period we have adjusted the 
film rentals in more than 18 of the features played by the Landers Theater. 
There have been no delayed availabilities. 

R. C. Serroon. 

Subscribed and sworn to before me this 15th day of May 1956 

Ear_Le Cace, Notary Public. 

My commission expires September 27, 1959. 


STATE OF NEBRASKA, 
County of Douglas, ss: 

I, I. M. Weiner, being duly sworn, depose and say: 

1. I am the branch manager of Universal Film Exchanges Inc., hereinafter 
referred to as “Universal,” with offices at 1524 Davenport Street, Omaha, Nebr. 
I have been associated with Universal since April 3, 1939, and in charge of this 
office since January 30, 1950. The following statements are based upon my own 
personal knowledge and upon information compiled by or obtained from persons 
in the regular employ of Universal. I am informed and believe that the following 
statements are true and correct: 


Re: W. G. Horstman—Princess Theater (280 seats), Odebolt, Iowa, popula- 
tion 1,400: 

2. I have read the affidavit of W. G. Horstman dated January 26, 1956. He 
complains of declining attendances and increased film rentals. Our records dis- 
close that during 1953 this exhibitor licensed 25 of our features at an average of 
less than $25; in 1954 he licensed 20 of our features at an average of less than 
$20; and in 1955 he licensed 25 of our features at an average of less than $18. 
Since 1954 only 3 of our pictures have played the Princess Theater on a percentage 
basis. All other products paid flat rental at the averages indicated above. 
These film rentals are reasonable and fair. 

Re: O. H. Leise—Star Theater, Bloomfield, Nebr. : 

3. I have read the affidavit of O. H. Leise dated February 16, 1956. His com 
plaint is in the same pattern as the foregoing. In 1953 the average film rental 
for 28 of our features licensed to this exhibitor was $29; in 1954 for 24 pictures 
the average was $32. In 1955 the average for 24 pictures was $23 with more than 
15 adjustments in film rentals made during that period. 

4. No pictures were licensed on a percentage basis, all were flat rental. Mr. 
Leise states that he must run “only top grossing pictures on livable terms.” If 
our business is to survive it most certainly cannot do so upon the conditions 
suggested by Mr. Leise in his affidavit. 

5. Following is a copy of a letter written to me by Mr. Leise: 

STar THEATER, 
Bloomfield, Nebr., August 10, 1955. 
I. M. WEINER, 
Omaha, Nebr. 


DeaR Mr. WEINER: First of all I want to express my appreciation for your 
expression and nice tone you answered my request for a reduction in film rental. 
I am sure from what you said you don’t realize how bad business really is here. 
In the last several years grosses have gradually fallen off to where it is impos- 
sible to meet my expenses. 

I want to take you up on that deal you offered me while in your office Monday : 
50-50 after the first 150 on The Private War of Major Benson. 

Sincerely yours, 
Orro LEIsE. 
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Re Leonard Leise—Roxy Theater, Randolph, Nebr. (population 1,130) : 

6. I have read the affidavit of Leonard Leise dated January 26, 1956. Mr. 

Leise similarly complains that at his Roxy Theater he must “run only the top 
grossing pictures on livable terms.” He charges also that “salesmen insist upon 
lumping in other lesser pictures.” In 1953 Mr. Leise licensed 19 Universal fea- 
tures at an average film rental of $23; in 1954 he licensed 20 at an average of $22; 
aud in 1955 he licensed 24 Universal features at an average of $20. In addition, 
in July 1954 we reduced 3 pictures, an average reduction of $5, and in 1955 we 
gave Mr. Leise a gratis repeat booking on one of our major pictues, Dawn at 
Socorro and adjusted Francis Big Town from $20 film rental down to $15. We do 
not “lump” our pictures; Mr. Leise can license our films, one or all, on picture-by- 
picture terms. 
7. The foregoing figures indicate that Mr. Leise has been paying an ever- 
decreasing film rental for the product he utilizes in his theater. We are not 
unmindful of the problems of this exhibitor but we would be remiss in our duty 
to this company if we did not apply fundamental rules of business economics. 


Re M. M. Kruse—Pierce Theater (300 seats), Pierce, Nebr. (population 
1,160): 

8. I have read Mr. Kruse’s affidavit dated February 25. 1956. While he does 
not complain against Universal, Mr. Kruse alleges generally that there are “too 
many prereleases” and that film rentals are excessive. Universal does not have 
any “prereleases.” For the past several years we have always licensed our 
features to Mr. Kruse at flat rentals. In 1953 he played 19 of our features for an 
average of $26; in 1952 he played 22 pictures for an average of $26; and in 1955 
he played 23 pictures for an average of $25. Recently we granted Mr. Kruse an 
adjustment covering 13 features amounting to a total of $135 or approximately 
$10.50 per picture. These figures indicate that the film rentals paid by Mr. Kruse 
to Universal are decreasing. 


Re A. C. Myrick—State Theater (264 seats), Lake Park, Iowa (population 
1,000) : 

9. I have read the affidavit of Mr. Myrick dated February 14, 1956. Mr. Myrick, 
in his affidavit, seeks relief from “exorbitant film rentals and unreasonable clear- 
ance.” In 1953 Universal licensed 36 pictures to him for the State Theater at an 
average of $23. In 1954 Universal licensed 26 pictures averaging $23 and in 1955 
Universal licensed 17 pictures for an average of $22. In 1953 on 4 occasions from 
June to November we adjusted 9 pictures for a total of $70; in 1954 on 2 occasions 
we adjusted 4 pictures for a total of $25; and in 1955 we adjusted 5 pictures for a 
total of $35. These rentals are manifestly not “exorbitant.” 

10. Mr. Myrick states in paragraph 9 that he needed pictures to fill out his 
calendar and that he had “no idea where I will get pictures.” At this very period 
we had four undated pictures under contract for his State Theater. We would 
have been very happy to forward these prints to him. In addition we had many 
other pictures available which he did not choose to license. Since the date of 
Mr. Myrick’s affidavit we have sold him 17 additional pictures, particularly one 
of our major top grossing pictures To Hell and Back; licensed to Mr. Myrick for 


25. 


I. M. WEINER. 
Subscribed and sworn to before me this 16th day of May 1956. 


MARGUERITE KRENzA, Notary Public. 


STATE OF TEXAS, 
County of Dallas, ss: 


I, Robert N. Wilkinson, being duly sworn, despose and say: 

1. I am the branch manager of Universal Film Exchanges, Ine. (hereinafter 
referred to as “Universal”’), with offices at 810 South St. Paul Street, Dallas, 
Tex. I have been associated with Universal for 15 years and in charge of this 
office since February 1951. The following statements are based upon my own 
personal knowledge and upon information compiled by or obtained from persons 
in the regular employ of Universal. I am informed and believe that the follow- 
ing statements are true and correct: 


Re Don Dickson—Varsity Theater (700 seats), Fort Worth, Tex.: 

2. I have read the affidavit of Don Dickson dated February 17, 1956. This 
theater is approximately 25 years old, located in an older part of town which up 
until 1951 had no close-by, direct conventional theater competition. In 1951 the 
Poly Theater opened. Since 1951 many new drive-in theaters have been built 
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in the area and during 1951, 1952, and 1953 were playing on an availability of 
several weeks after the Varsity. During the past years there has bene an in 
creasing move-up by the drive-in theaters which has resulted in increased 
compeition for the entertainment dollars which theretofore had flowed to the 
Varsity Theater. Economics and competition have made it difficult for the 
Varsity Theater to maintain its grossing ability against this new competition 

3. The following is the playoff record for Universal features for the Varsity 
Theater : 


1952-53 products: 
1 at 35 percent 
7 at 30 percent 
15 at 25 percent 
7 flat 
1 sliding scale 30 to 35 percent 
1 double-bill combination 35 percent 
We reduced one picture this season. 
1953-54 product: 
1 at 40 percent, reduced to 32.6 percent 
1 at sliding scale—35 to 40 percent, earned 35 percent 
1 at 35 percent revert to 30 percent, earned 30 percent 
5 at 30 percent 
14 at 25 percent 
7 flat 
We reduced 1 picture, that being sold at 40 percent and subsequently reduced 
to 32.6 percent. 
1954-55 product: 
1 at sliding scale 35-40 percent, reduced to 30 percent. 
1 at 35 percent revert to 30 percent, earned 30 percent 
6 at 30 percent; 1 reduced to 21.6 percent. 
12 at 25 percent 
13 flat. 
Two pictures reduced—1 from 35 percent to 40 percent sliding scale to 30 per 
cent, and 1 from 30 percent to 21.6 percent. 
1955-56 product : 
2 at 35 percent, reduced to 25 percent 
1 double-bill combination at 30 percent 
7 at 25 percent 
2 flat 


During the portion of this year, 2 pictures sold at 35 percent have been subse 
quently reduced to 25 percent, and now pending is a reduction to 19 percent on 1 
of the 25 percent pictures. 

4. Mr. Dickson's affidavit refers to the great number of 35 to 40 percent pic- 
tures. With respect to Universal this is not true. During the 4-year period 
from 1952 he paid 35 percent for 1 picture in 1952-53; 1 picture in 1953-54; none 
in 1954-55, and none for the first portion of 1955-56. In view of conditions which 
exist in the production and distribution of films these terms are nominal for a 
first subsequent run situation such as is enjoyed by the Varsity Theater. I have 
discussed with Mr. Dickson the possibility of moving to a later run at a lower 
film rental in the hope that the grosses might sustain his aging theater. In this 
Mr. Dickson has not concurred. 

5. During the entire 4-year period all our features were made available to the 
Varsity upon regular availability. In the instance of To Hell and Back, in which 
Audie Murphy, the Congression Medal of Honor winner was starred, a few sel- 
ected showings of this important war picture were first scheduled in Texas. 
This was part of an advertising campaign that stimulated interest in this pic- 
ture and inured to the benefit of distributor and exhibitor alike. To Hell and 
Back was thereafter made available to the Varsity a few days later. 

6. Mr. Dickson has never been refused an adjustment on any film by this 
office where the situation has warranted it. His declining receipts are due to new 
competition and the shifting of population. 


Re: L. C. Tidball—-New Isis Theater, Parkaire Drive-In, Fort Worth, Tex. 

7. I have read the affidavit of L. C. Tidball dated February 2, 1956. 

8. The New Isis is a subsequent run theater located in the stockyard area of 
Fort Worth. It must be described as more of an action theater than the normal 
cinema. It is in competition with the very de luxe Cowtown Drive-In Theater, 
the 1,400-car Corral Drive-In Theater, and the Riverside Drive-In Theater. 
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During the past 5 years there has been a gradual move-up to where there is no 
more than 1 week’s difference in availability between the New Isis Theater and 
the drive-ins. (One of the drive-in operators has already demanded a run 
ahead of the one now enjoyed by the New Isis.) These competing drive-ins have 
been increasingly active in exploiting their theaters and pictures and have 
offered increasing competition. 

9. Our rental terms to the New Isis Theater have been fair and reasonable. 
Following is the playoff record for the New Isis Theater : 

1952-53 product: 
16 at sliding scale—25 to 35 percent 
17 flat 

Of the percentage pictures, one earned 35 percent ; 4 earned 30 percent ; 3 earned 
27% percent; 8 earned 25 percent; 1 was canceled as the exhibitor refused to 
play the same. 

1953-54 product: 
1 at sliding scale—35 to 40 percent, reduced to 30 percent 
1 at sliding scale—30 to 35 percent, earned 30 percent 
12 at sliding scale—25 to 35 percent 
1 at 25 percent 
13 flat 

Of the sliding scale pictures 1 earned 35 percent; 2 earned 32% percent; 1 
earned 27% percent; 8 earned 25 percent. The picture sold at 25 percent was 
exchanged to flat rental. 

1954-55 product: 
16 at sliding scale 
1 at sliding scale—35 to 40 percent, earned 35 percent 
4 at 25 percent 
12 flat 
1 at 30 percent sliding scale combination, first run Fort Worth, multiple 
basis 

On the sliding scale pictures, including the first run combination, 1 was 35 
percent; 4 were 30 percent; 3 were 27% percent; 11 were 25 percent. 
1955-56 product: 

8 at sliding scale 
2 flat 

Box-office reports received thus far indicate all have been 25 percent with the 
exception of 1 at 30 percent. 

10. There were no delayed availabilities to this theater with the exception of 
To Hell and Back, as was explained heretofore. 

11. There has been little or no need for adjustments as our percentage pictures 
have generally been on an equitable sliding scale for the exhibitor, and our terms 
fair and reasonable. During the 1954-55 season Mr. Tidball elected to play some 
current available product which increased his gross but also increased the per- 
centage of film rental. I do not feel that our rentals have been unfair or dis- 
criminatory toward Mr. Tidball in any manner. 

12. With respect to the Parkaire Drive-In Theater, Fort Worth, Tex., this 
‘s an accessible, centrally located drive-in in the city of Fort Worth, Tex. 
competitive to other drive-ins since it ie located in the center of a group of 
drive-ins. All of the drive-ins surrounding it are larger. 


PLAYOFF RECORD 
1952-53 product : 
4 at 30 percent. 
12 at 25 percent. 
10 flat. 
No adjustments made. 
1953-54 product : 
4 at 30 percent. 
9 at 25 percent. 
9 flat. 
1 at $240 versus 30 percent bid. 
1 at $250 versus 35 percent bid. 


It was during the 1954 season that competing theaters in the area demanded 
a clear run rather than a day and date or cross-booking arrangement and bidding 
was instituted at the insistence of the South Side Drive-In Theater. Mr. 
Tidball did not participate, although granted the privilege from its inception. 
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1954-55 product: The exhibitor played 7 pictures at percentage, all of which 
were bid. One other picture was played at percentage during the year at 25 
percent. One other picture was sold at 25 percent which the exhibitor refused 
to liquidate and we subsequently changed the terms to a flat rental for a second 
feature play date. Eight pictures were played as second feature. 

1955-56 product: During the season the exhibitor has so far played three 
features, all of which were licensed to him as the result of competitive bidding. 

There have been no delayed availabilities in this theater with the exception 
of To Hell and Back, which was previously explained. 

13. If Mr. Tidball’s film-rental percentage has increased overall, it is be- 
cause of the desire of his competitors to bid for a prior run for which they have 
the right and are able to pay. To refuse his competitors this opportunity 
to bid might be contrary to law. 

Ropert N. WILKINSON. 

Subscribed and sworn to before me this 16th day of May 1956. 


WILMA FLETCHER, 
Notary Public, Dallas County, Tez. 


APPENDIX X 
(ANNEX A) 


AFFIDAVITS OF LOEW’S, INC., BRANCH MANAGERS IN REPLY TO AFFIDAVITS BY 
EXHIBITORS, SUBMITTED BY CHARLES M. REAGAN, GENERAL SALES MANAGER 
AND VICE PRESIDENT, LoEw’s, INC. 


STATE OF NEW YORK, 
County of New York, ss: 

Louis Allerhand, being duly sworn, deposes and says: 

I am resident manager of the New York-New Jersey branch office of Loew’s, 
Inc., which serves the Mayfair Theater, Newark, N. J., operated by Murray 
ureene, the Hawthorne Theatre, Hawthorne, N. J., operated by Howard 
Herman, and the Arcadia Theater circuit of theaters in Bay Head, Belmar, 
Lavalette, Manasquan, Point Pleasant, Seaside Park, and Spring Lake, N. J. 
These exhibitors have heretofore filed with this committee their respective 
affidavits concerning these theaters. 

Based upon the records of this office and my own personal knowledge, the 
following information is submitted for each of these situations. 


Mayfair Theater, Newark, N. J. 


Mr. Greene’s sole complaint is that whereas the total grosses at this theater 
increased by $7,936 for the 12-month period from April 1, 1954, to March 31, 
1955, as compared with the preceding year, the total film rentals paid by him 
also increased by $3,578 during that same period. 

As for this company’s pictures during that same period, the facts are 
indicated by the folowing summary: 





Number of Total Average 
pictures | rental rental per 
played | received picture 





18 $5, 872 $324 
13 8,712 285 





On this company’s pictures, therefore, there was actually a reduction of 12 
percent in the average film rental per picture of our 1954-55 product against the 
average film rental of our 1953-54 pictures played at this theater. 

I do not believe Mr. Greene has any reasonable cause for complaint against 
Loew’s, Inc. 


Hawthorne Theater, Hawthorne, N. J. 

Mr. Herman’s sole complaint is that whereas the total grosses at this 
theater increased by $13,374 for the 12-month period from April 1, 1954, to 
April 1, 1955, as compared with the preceding year, the total film rentals paid by 
him increased by $4,773. 
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The figures as to this company’s pictures which played at this theater during 
that period are: 


age 
| Number of Total Average 
played received | picture 


i 
pictures rental | rental per 
| 


, 450 $164 


SY 


These figures speak for themselves. I do not believe Mr. Herman has any 
reasonable cause for complaint here whatsoever. 
Lorrain Theater, Bay Head, N. J. 
Rialto Theater, Belmar, N. J. 
Lavallette Theater, Lavallette, N. J. 
Algonquin Theater, Manasquan, N. J. 
Brielle Drive-In, Manasquan, N. J. (also known as Motor Vue Drive-In, Brielle, 
N. J.) 
Arnold Theater, Point Pleasant, N. J. 
Colonial Theater, Seaside Park, N. J. 
Ritz Theater, Spring Lake, N. J. 
While Mrs. Lindgren lists all the above theaters of this circuit in one affidavit, 
I shall refer to each of them separately, as well as to the circuit as a whole. 


Lorrain Theatre, Bay Head, N. J. 


Mrs. Lindgren admits an increase in gross receipts for this theater which is 
open only during the summer months, during 1954-55 over 1953-54 of over 17 
percent. In computing the increase in film rentals for the same period, she 
makes an error in computation, as the increase in film rental is $685 on her own 
figures, not $885, and thus percentagewise, an increase of 19 percent, comparable 
with the similar increase in grosses. The percentage ratio of rentals to grosses 
is the same for both years. 

Following is summary of this company’s pictures which played at the Lorrain 
Theater during this period. 


Number of Total Average 

pictures rental rental per 

played received picture 
ai a 


10 | $1, 438 | $143 
4 2768 | 


94 

There was thus a decline in the average film rental per picture of our 1954-55 
product as against the average film rental of our 1953-54 product of over 41 per- 
cent. Adjustments were made in well over half the pictures which played at 
this theater. 


I do not believe the exhibitor has any reasonable ground for complaint against 
Loew’s Inc., here. 


Rialto Theatre, Belmar, N. J. 


Following is a summary of this company’s pictures of the last two seasons 
which played at the Rialto Theatre, which operates only during the summer 
months. 


Number of Total Average 
pictures rental rental per 
played received picture 


Oak Ae ALL nas ceo diastneetnndiddswtdilecsd 248 
1954-55 973 | 244 





According to our records, adjustments were made in the rentals of almost half 
the pictures played at this theater. 

I do not believe the exhibitor has any reasonable ground for complaint here 
against Loew’s, Inc. 
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Lavallette Theatre, Lavallette, N. J. 


This theater also is in operation only during the summer months, and the 
exhibitor complains generally that while her grosses at this theater increased 
substantially in 1954-55 over the preceding season, her film rentals likewise 
increased. This is not so as to this company’s pictures as seen from the follow- 
ing summary. 


Number of Total A verage 
pictures rental rental pe 
played received =| pieture 

chennai _ 
10GB-Gi ond cies csnin f 1% ; _ Q $2, 103 |} $233 
ORR sak d otiatcqctne ad “A § 646 | ! 


Adjustments were made in the rentals of 8 of the 14 pictures, at the request 
of the exhibitor, and the average film rental per picture received from our 
1954-55 product was almost 45 percent less than the average film rental per pic- 
ture of our previous season's product which played this theater. 

I do not believe the exhibitor has any reasonable ground here for complaint 
against Loew’s Inc. 


Algonquin Theater, Manasquan, N. J. 


Here the exhibitor admits that her grosses increased over $15,000 for the 
1954-55 season over the year before, but complains that her film rentals also 
increased by $6,000. 

Following is summary of this company’s pictures which have played at this 
theater for the past three seasons: 


; Number of Total A verage 
pictures rental rental per 
played received picture 

iniptaesapdbens 24 $4, 607 $192 
b+gume 23 2, 48 110 





8 | 514 64 


The majority of this company’s pictures licensed on percentage terms are on 
a sliding scale which automatically adjusts rentals to the gross of the picture. 
Despite this, our records show numerous adjustments on even these pictures 
at the request of the exhibitor. 

Far from showing any increase in rentals on this company’s pictures, we 
received for the 23 pictures of our 1954-55 product which played at this 
theater an average film rental over 42 percent less per picture than we received 
for our 1953-54 pictures, and also a still further increase of over 40 percent 
in the average film rental of our 1955—56 pictures which have thus far played 
here. 

I do not believe the exhibitor has any reasonable complaint against Loew’s 
Ine. 


Brielle drive-in, Manasquan, N. J. 


This theater is also known as the Motor Vue Drive-In, Brielle, N. J., and 
also operates only during the summer months. 

The exhibitor discloses an increase in grosses of $9,934 at this theater for 
the 1954-55 season over the year before, but complains that her film rentals 
also increased by $4,391. 

The following summary of this company’s pictures which have played at this 
theater during the period mentioned shows there was no appreciable increase 
in our average film rental per picture despite the substantial increase in grosses 
admitted by the exhibitor. Wherever warranted, adjustments have been made 
in the rentals of these pictures. 
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Number of | Total 
pictures rental 
played 


Average 
rental per 


} 
| 
received picture 


$3, 063 
2, 730 


‘ 


BEE cecteewddstens- 


ditittntietdntnbnaié s-aedaptieie-ahdaiaeael 
seote st! wlisaces lll yes wosnse yu bert» 9 | 
8 | 

| 


I do not believe this exhibitor has any reasonable basis for complaint against 
Loew’s Inc. 


Arnold Theatre, Point Pleasant, N. J. 


Here again the exhibitor admits an increase of $13,801 in the grosses at this 
theater for the 1953-54 season as against the year before, but complains of 
increased film rentals of $5,107, though the percentage ratio of rental to gross 
remained about the same. 

Following is summary of this company’s pictures which have played at this 
theater : 


Number of | Total | Average 
pictures | rental | rental per 
received picture 


IS si a) 5 | ; $160 
i kieniienieth Dhicimahccnal hoetiniethcernesitreriecanaeeh 7s 


Though most of our percentage pictures have been licensed here on a sliding 
seale, under which rentals are automatically adjusted by the gross of the pic- 
ture, and despite the admitted increase in grosses, the exhibitor asked for and 
received adjustments in rental on seven of the pictures of the 1954-55 season. 

The above figures show that despite the admitted increase in grosses at this 
theater, the average film rental per picture paid us for our 1954-55 product was 
actually 30 percent less than the average film rental per picture paid us the pre- 
ceding year and that the average film rental per picture paid for our 1955-56 
product thus far played at this theater has declined an additional 30 percent 
from the 1954-55 figures. 

I do not believe the exhibitor has any reasonable ground for complaint against 
Loew’s, Inc. 


Colonial Theater, Seaside Park, N. J. 


This also is a summer situation, where the exhibitor admits a $7,440 increase 
in grosses for the 1954-55 season over those of the year before but complains 
that film rentals had also increased by $4,816. 

Despite the admitted increase in grosses, and, as seen from the following 
schedule, actually paid us for our 1954-55 pictures an average film rental per 
picture 28 percent less than the average film rental per picture paid us the year 
before. 


Number of Total Average 
pictures rental rental per 
played received picture 


I do not believe the exhibitor has any reasonable ground for complaint against 
Loew's, Inc., here. 


Ritz Theater, Spring Lake, N. J. 

Like most of the other theaters of this circuit, this is also a summer operation. 
Here also the exhibitor shows an increase of $3,996 in grosses for the 1954-55 
season over 1953-54 but complains of a $2,066 increase in film rentals, though 
the ratio of rentals to grosses for each of these years is not much different. 

Despite the admitted increase in grosses for the 1954—55 season, the exhibitor 
asked for and received film rental adjustments on 9 out of our 11 1954-55 pictures 





~~ Wr 


wy 
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which played at the Ritz Theater. Furthermore, the following summary shows 
that despite the admitted increase in grosses, the exhibitor actually paid us an 
average film rental per picture of our 1954-55 product 30 percent less than the 
average film rental per picture of our 1953-54 product. 


Number of Total Average 
pictures j rental rental per 
played j received pieture 

Sitio bits . ll $2, 717 $47 
Satiitdatind tqevceibiion aq 691 173 





I do not believe the exhibitor has any reasonable ground for complaint here 
against Loew’s, Inc. 
CIRCUIT AS A WHOLE 


For the above theaters of this circuit as a whole, the exhibitor reveals an 
increase in total grosses for the 1954-55 season of $58,855. Despite this sub- 
stantial increase, this exhibitor actually paid this company for its 1954—55 pie 
tures which played at these theaters an average film rental per engagement of 
$158, which was actually $68 or 30 percent under the average film rental per 
engagement on all of this company’s pictures played at these theaters during 
these 2 seasons. 

The exhibitor can hardly have an reasonable cause for complaint against 
Loew’s, Inc., on this showing. 

Louis ALLERHAND. 

Sworn to before me this 17th day of May 1956 

[SEAL] SIDNEY S. STOCKTON, 

Notary Public, State of New York. 

Term expires March 30, 1957. 


STATE OF New YorK, 
County of New York, 8s: 

Louis Allerhand, being duly sworn, deposes and says: 

I am resident manager of the New York-New Jersey branch office of Loew's, 
Ine., which serves the Roosevelt Theatre, Beacon, N. Y., operated by Virgil 
Baracca, who has heretofore filed with this committee his affidavit concerning 
this theater. 

The following information is based upon the records of this office and my own 
personal knowledge. 

Prior to March 1950 both the Roosevelt and Beacon Theatres were operated 
by one Murray Ginsberg, with Brandt Theatres as their buying and booking agent. 

At that time, the Roosevelt Theatre reverted to its landlord, Mr. Egidio 
Baracca, who wrote us, as did also his new buying and booking agents, specifically 
asking to bid for our pictures against the Beacon Theatre for first-run exhibition 
in Beacon. Such competitive bidding, as requested, was instituted in 1950, and 
was continued despite claims by the operators of the Beacon Theatre that on the 
basis of proven grossing possibilities, the Beacon Theatre was entitled to all our 
pictures without bidding. 

It is respectfully submitted to this committee that where, as here, the operators 
of two competitive theaters regardless of who they are, each wishes to play our 
pictures on a run, only one can have, the fairest way we know to give each of 
them the same fair and equal opportunity of so doing is to submit our pictures 
to them for competitive bidding, under which each picture is separately bid upon 
and awarded solely on the basis of the best bid received, picture by picture and 
theater by theater. 

sidding as above continued until the latter part of 1953, when we were ad- 
vised by the buying and booking agents for the Roosevelt Theatre that they had 
reached an agreement with the operators of the competitive Beacon Theatre for 
a division of our product between these theaters on a basis mutually agreeable 
to both exhibitors. We accordingly at that time discontinued the bidding and 
negotiated with both exhibitors as they had requested. 

In June 1954, however, we received a new letter on behalf of the Roosevelt 
Theatre again asking to bid on all our pictures, and this was done as requested. 
This bidding has continued to this date. 
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Since the resumption of this bidding, the Beacon Theatre has been the suc- 
cessful bidder on 29 pictures, the Roosevelt on 25. 

Based upon our experience with these theaters, the Beacon Theatre has proved 
itself to be by far the better grossing theater. Nevertheless, we have continu- 
ously afforded the operator of the Roosevelt Theatre the same fair and equal 
opportunity of licensing our pictures by bidding as requested. 

Mr. Baracca, in his affidavit, makes it clear he wants what he calls a fair 
division of the product here in Beacon. It is to be borne in mind that when the 
exhibitors here themselves some years ago agreed upon a formula of division 
of this company’s pictures, without consulting us, we did go along with them even 
though in light of the difference in grossing capacity of the theaters, we suffered 
a loss in film rental on pictures licensed for exhibition at the Roosevelt Theatre. 

The competitive bidding in Beacon was reinstituted at the express request of 
the operators of the Roosevelt Theatre, when they were no longer satisfied with 
their previously worked-out division of pictures with the Beacon Theatre, and 
now are apparently asking this committee arbitrarily to require us to license 
pictures for the Roosevelt Theatre in complete disregard of the competitive 
Beacon Theatre whose operators also want the opportunity of licensing those 
same pictures and are willing to continue competing for them though they also 
believe they are entitled to these pictures without bidding because of the Bea- 
con Theatre’s superior grossing capabilities. 

So long as the operators of the Roosevelt Theatre have desired the opportunity 
of competing with the operators of the Beacon Theatre, we have continued to 
afford them that opportunity. Under such bidding, the Roosevelt Theatre, where 
its bids were better than those of its competitor, has been awarded and has 
a large number of our pictures. 

Following is a summary of our pictures played in Beacon since the 1953-54 
season. 

Roosevelt Theatre 


pictures 


rental rental per 
played 


received picture 


| 
Number of Total Average 
1 


| | 
9 | $1,811 | 
54-5! 7 3, 839 | 
R-tree ean neeenines rhea nbameenbmineneambotad 224 


Beacon Theatre 


| Number of | Total | Average 
pictures | rental rental per 
played | received | picture 








$5,309 | $253 
4,197 | 27 
2, 076 296 


I do not believe the exhibitor has any reasonable ground for complaint against 
Loew’s Inc. 
LovuIs ALLERHAND. 
Sworn to before me this 17th day of May 1956. 
[SEAL] Sipney S. Stockton, 
Notary Public, State of New York. 
Term expires March 30, 1957. 


STATE OF MISSOURI, 
City of St. Louis, ss: 
Harry Bache, being duly sworn, deposes and says: 
I am resident manager of the St. Louis, Mo., branch office of Loew’s Inc., which 
serves the Morgan Theatre, Morganfield, Ky.; the Kentucky Theatre, Marion, 
Ky.; and the Victory Theatre, Sturgis, Ky.; all operated by Mr. W. E. Horsefield, 


who has heretofore filed with this committee his affidavit concerning these 
theaters. 
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Based upon the records of this office and my own personal knowledge, the 

following information is submitted for each of these theaters. 
Morgan theatre, Morganfield, Ky. 
Kentucky theatre, Marion, Ky. 
Vietory theatre, Sturgis, Ky. 

Mr. W. E. Horsefield, the exhibitor, does not, in his affidavit, furnish figures 
separately for each of these three theaters, but makes general claims for them 
jointly. 

For the past season this company’s pictures have been licensed for exhibition 
at each of these theaters on moderate flat rental terms. Where formerly pictures 
were licensed on percentage terms, whenever warranted, adjustments have been 
made in the rentals of these pictures. Of this company’s pictures specifically 
mentioned by Horsefield as having been licensed on percentage terms—i. e., Deep 
in My Heart, Gone With the Wind, Blackboard Jungle, Green Fire, Many Rivers 
to Cross, and Jupiter’s Darling—Mr. Horsefield fails to mention that in the case 
of all but two of these pictures substantial adjustments to flat rental terms were 
made on the basis of the grosses reported by him on these pictures. On another 
of these pictures substantial adjustment was also made in its percentage terms. 

The following summary of our pictures played at each of these theaters is, 
we believe, significant : 


Number of Total Average 
pictures rental rental per 
played received picture 

Morgan theater, Morganfield: 
1953-54___- 30 $), 797 Miu) 
1954-55___- 29 1,429 v 
Kentucky Theater, Marion 
1953-54... . 30 1, 933 64 
1054-65__......-- pied’ c ' . 2b 1, 140 44 
Victory Theater, Sturgis: 
953-F4______ . ial aoe “i =a a » 1.370 53 
RN eiitipsariscnsncnoct dnsesholosstors ; i4 516 |} 37 


The above shows a reduction in the average film rental per picture of our 
1954-55 product as compared with the average film rental per picture of our 
1953-54 product played at these theaters, as follows: 

Morganfield: 18 percent. 
Marion: 31 percent. 
Sturgis: 30 percent. 

I also submit an aggregate summary of our pictures played at the three 

theaters. 





| Total num- | Total aggre- Average 
| ber of pic- gate rental rental per 
| tures played | received engagement 


ORO atti ntindpiicece 


a th Bae a og ae | $5,100 | $59 
1986-06 noe 


a a rn 69 3, 085 45 


Considering all three theaters together, as Mr. Horsefield has himself done, the 
average film rental paid by him per engagement for our pictures declined from 
$59 to $45 from the 1953-54 season to the 1954-55 season, a drop of over 23 percent. 

This office has at all times made every effort to serve each of these theaters as 
early as can reasonably be done, consistent with the rentals received from them. 

I do not believe Mr. Horsefield has any reasonable complaint against Loew's 
Incorporated. 


Harry Bacue. 
Sworn to before me, notary public, this 18th day of May 1956. 
[SEAL] CHARLES M. WALTERS, Jr., 


Notary Publie. 
My commission expires November 25, 1958. 


75964—56 41 
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STATE oF M1IssovugrI, 
City of St. Louis, ss: 

Harry Bache being duly sworn, deposes and says: 

I am resident manager of the St. Louis, Mo., branch office of Loew’s, Inc., which 
serves the Ozark Drive-In Theatre, Crocker, Mo., operated by David C. Forbes, 
who has heretofore filed with this committee his affidavit concerning that theater. 

According to our records, when the first request was received from Mr. Forbes 
by his letter of July 29, 1955, requesting competitive bidding for the Ozark Drive- 
In Theatre against the Crocker Theatre for first run, all our 1954-55 pictures had 
already been licensed for exhibition at the Crocker Theatre under a season’s 
output deal. In addition it was too late for any of our unlicensed pictures to be 
available for exhibition in Crocker before the Drive-In Theatre would close for 
the season. We, therefore, informed Mr. Forbes we would be glad to consider 
his request for the new drive-in season. 

Since the Crocker Theatre closed in December 1955 we have considered the 
Ozark Drive-In Theatre our first-run account in this situation, and all our 
pictures have been offered for this theater. Despite Mr. Forbes’ complaint con- 
cerning a reduced number of pictures released, it is significant that he has licensed 
only three of this company’s 1955-56 releases now available. Of these 3 pictures, 
2 were licensed at flat rental terms. Mr. Forbes has also under license a number 
of other pictures of last season’s product, practically all of them at moderate 
flat rental terms. 

Mr. Forbes does not in his affidavit make any specific complaint against Loew’s, 
Inec., and I do not believe he has any complaint with respect to this company. 


Harry BACHE. 
Sworn to before me, a notary public, this 17th day of May 1956. 


[SEAL] CHARLES M. WALTERS, Jr., 


Notary Public. 
My commission expires November 25, 1958. 


STATE oF MIssourRI, 
County of Jackson, 8s: 


Thomas E. Bailey, being duly sworn, deposes and says: 

I am resident manager of the Kansas City, Mo., branch office of Loew’s, Inc., 
which serves the Roxy Theatre, Eldorado, Kans., and the Trail Drive-In, Nevada, 
Mo., whose operators have heretofore filed with this committee their separate 
affidavits concerning these theaters. 


Roxy Theatre, Eldorado, Kans. 


According to our records, at the request of the operator of the Roxy Theatre, 
we instituted competitive bidding against the Eldorado Theatre operated by 
Fox Midwest in January 1949. Such bidding continued until February 1951, 
when it was discontinued at the request of both exhibitors who had worked 
out a split between themselves. Our pictures have since that time been divided 
oo these two theaters on an equal basis by direct negotiation without 

idding. 

Practically all this company’s pictures are licensed for exhibition at the Roxy 
Theatre on a sliding scale percentage basis, which automatically takes care of 
adjustments in film rentals depending upon the grosses of each separate picture. 
While Mr. Adams states “the film company’s—still insist on the majority of 
their product, played on a percentage from 35 to 50 percent,” our records show 
that of the 17 1953-54 season’s pictures of this company which played at the 
Roxy Theatre, on only 7 did the rentals amount to 35 percent; of the 14 1954-55 
season's pictures played there, on only 1 did the rental amount to 35 percent; 
the same is true of only 1 of the 5 pictures of the 1955-56 season. 

Furthermore, the following summary of this company’s pictures which have 
played at the Roxy Theatre during the period referred to by Mr. Adams indicates 
clearly that any falling off of grosses has been more than compensated for by 
reduction in the rentals paid for this company’s pictures. 
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Number of Total | Average 
pictures | rental rental per 
played | received picture 


; 17 $3, 402 | $23 
14 1, 77 127 


The average rental for each of our 1954—55 pictures was $127 as compared 
with an average rental of $203 on our 1953-54 pictures, an average drop of 
over 37 percent. 

I do not believe Mr. Adams has any reasonable ground for complaint with 
respect to Loew’s, Inc. 

Trail Drive-In Theatre, Nevada, Mo. 

The Trail Drive-In Theatre, operated by C. D. Jarrett, is open only 32 to 38 
weeks per year. Furthermore, it is not equipped for exhibition of CinemaScope 
pictures. During the period when this drive-in theater is in operation, the pic- 
tures of this company which can be played there are divided equally on first run 
between it and the Fox Theatre. 

Only 7 of this company’s 1953-54 and 1954-55 pictures played at the Trail 
Drive-In Theatre, but this is not due to any shortage of product but rather to 
the fact this theater is not equipped for exhibition of CinemaScope pictures 
which form a substantial part of our releases, and to the competitive situation 
in Nevada, Mo. 

Following is a summary of our pictures which have played at this theater: 


| Number of Total Average 
| pictures rental rental per 
received | picture 





_——o 
267 | 

Pe 

Mr. Jarrett himself admits some of the figures furnished by him “are in favor 
of the film companies.” The above summary of this company’s pictures played 
at the Trail Drive-In Theatre shows that whereas the average rental per picture 
of our 1953-54 product played at this theater was $78, the average rental for 
our pictures of the following year dropped to $38 per picture, a drop of over 
50 percent, which is far greater than the decline in grosses claimed for his 
theater. 

I do nto believe Mr. Jarrett has any reasonable ground for complaint with 
respect to Loew’s Incorporated. 


Tuomas E, Batr.ey, 
Sworn to before me this 16th day of May 1956. 


[SEAL] LeRoy H. JoEHNCK. 
My commission expires March 18, 1960. 


STATE OF OHIO, 
County of Hamilton, 8s: 


Edwin M. Booth, being duly sworn, deposes and says: 

I am resident manager of the Cincinnati, Ohio, branch office of Loew’s Ine., 
which serves the Elstun Theatre, Cincinnati, and the Dodge Theatre, New Rich- 
mond, Ohio, operated by Mr. Elstun Dodge; the Corinth Theatre, Corinth, Ky., 
operated by Mrs. Hallie Fisher; the Vinton Theatre, McArthur, Ohio, operated 
by Marcella Smith. These exhibitors have heretofore filed with this committee 
their respective affidavits concerning these theaters. 

Based upon the records of this office and my own personal knowledge, the 
following information is submitted for each of these theaters. 
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Histun Theatre, Cincinnati, Ohio; Dodge Theatre, New Richmond, Ohio 


Mr. Dodge submits figures for each of these theaters purporting to show that 
whereas grosses decreased for the months of September, October, and November 
1955 as compared with the same period in 1954, the film rentals increased slightly. 

Following is a summary of this company’s pictures played at these theatres: 


l 
Number of | Total Average 
pictures rental rental per 
played received picture 





OL: Wares 
| | 
$1, 043 $43 
878 | 35 
230 31 
532 | 
502 
el 





All the above pictures played at these theaters were licensed at moderate 
flat rental terms. In addition, where warranted, adjustments have been made 
on even these pictures. 

I do not believe Mr. Dodge has any reasonable ground or complaint against 
Loew’s, Inc. 


Corinth Theater, Corinth, Ky. 

The exhibitor herself indicates that while her grosses in 1955 increased by 
$462 over 1954, she actually paid $570 less in film rentals. From her own figures, 
while the gross receipts in 1955 were about 1114 percent less than in 1953, 
the distributors’ aggregate film rentals had actually more than kept pace, being 
20 percent less in 1955 than in 1953. 

All this company’s pictures, including its top-grossing pictures like Mogambo 
($12.50), Knights of the Round Table ($12.50), Seven Brides for Seven Brothers 
($15), and Blackboard Jungle $(15) were licensed at moderate flat rental terms 
which often are barely sufficient to cover the cost of handling the print for 
the engagement. In addition, wherever warranted, adjustments have been made 
on even these pictures. 


I do not believe Mrs. Fisher has any reasonable ground for complaint against 
Loew’s, Inc. 


Vinton Theater, McArthur, Ohio 


The exhibitor’s sole complaint here is as to rentals not having been reduced 
enough. 

This company’s pictures are licensed for exhibition at the Vinton Theater on 
an output deal for each separate season, all on moderate flat rental terms. In 
addition, where warranted adjustments have been made even on these pictures. 

Following is a summary of this company’s pictures played at this theater: 


Number of | Total Average 
pictures rental rental per 
played received picture 


1953-54__-. cghusiccneebks ee ‘ 19 $433 | 
ata sce dgesipim elec PRS RT Ce RES 17 | 359 | 
a hein eure eal va 6 107 | 


I do not believe Mrs. Smith has any reasonable ground for complaint against 
Loew’s Inc. 
Sworn to before me this 18th day of May 1956. 
Epwin M. Boor. 
[SEAL] MARIE DONELSON. 
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STATE OF ILLINOIS, 
County of Cook, ss: 


William J. Devaney, being duly sworn, deposes and says: 

I am resident manager of the Chicago, UL, branch office of Loew's Inc., which 
serves the Widescreen Drive-In Theater, Urbana, IlL, operated by L. Frank 
Stewart, who has heretofore filed his affidavit with this committee concerning 
this theater. 

Mr. Stewart’s complaint seems directed solely against the competitive bidding 
policies of a company other than Loew’s Inc., though he has been bidding for 
this theater against the competitive Twin Drive-In Theater, Champaign, IIL, on 
our pictures until this season, and our pictures are now being divided between 
them at their request. 

During the period when competitive bidding was in effect, Mr. Stewart played 
only four of our 1954—55 pictures at the Widescreen Drive-In ; none of our 1953-4 
product. Since bidding has been discontinued 14 of our pictures have been 
offered for division between the two drive-in theaters. Though Mr. Stewart 
could have licensed more, he chose to license only four of these pictures, 

I do not believe Mr. Stewart has any reasonable cause for complaint with re 
spect to Loew’s Inc. 

WILLIAM J, DEVANEY, 

Sworn to before me this 17th day of May 1956. 

| SEAL] Dororuy VENESS. 


Commission expires May 17, 1958. 


STATE OF NEBRASKA, 
County of Douglas, ss: 

Vincent Flynn, being duly sworn, deposes and says: 

I am resident manager of the Omaha, Nebr., branch office of Loew's, Inc., which 
office serves the Pierce Theater, Pierce, Nebr.; the Roxy Theater, Randolph, 
Nebr. ; the Star Theater, Bloomfield, Nebr.; the Princess Theater, Odebolt, Iowa: 
and the State Theater, Lake Park, Iowa, whose operators have heretofore filed 
with this committee their separate affidavits concerning these theaters. 

Based upon the records of this office and my own personal knowledge, I submit 
the following with respect to each of the above-named theaters. 

Pierce Theater, Pierce, Nebr. 

The Pierce Theater is the only theater in Pierce,, Nebr., and we license all our 
pictures for exhibition at that theater on a so-called output deal. Though Mr. 
M. M. Kruse, the exhibitor, complains of percentage requirements for the license 
of pictures, only 1 of the 40 pictures of this company which have played at the 
Pierce Theater during the past 3 seasons, has been licensed on percentage terms ; 
all the others were at moderate flat rentals, including this company’s top grossing 
pictures.such as Mogambo ($30), Knights of the Round Table ($25), and Black- 
board Jungle ($30). Furthermore, where warranted, adjustments were made 
even on these flat rental pictures. Mr. Kruse lists aggregate grosses and film 
rentals for 2 months in 1954 and 2 months in 1955 for comparison. I have no 
knowledge of his figures for the balance of these years, but following is a sum 
mary of this company’s pictures that have played, at the Pierce Theater during 
the 1953-54 and 1954-55 seasons: 





Number of Total | A verage 
pictures | rental rental per 
received picture 


aN ci : $510 
1954-55, 


basencecussabocowesscenéecoceec= ; 355 


Rory Theater, Randolph, Nebr. 


The Roxy Theater is the only theater in Randolph, Nebr., and we license 
our pictures for exhibition at this theater on an output deal. Of the 35 pictures 
of this company which have played at the Roxy Theater during the past 3 
seasons, only 2 were licensed on percentage terms, and 1 of these was later 
adjusted to flat rental; all the others were licensed at moderate flat rental 
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terms, including this company’s top grossing pictures such as Seven Brides for 
Seven Brothers ($40) and Blackboard Jungle ($35). 
Our records indicate the following: 


Number of Total Average 
pictures | rental rental per 
played received |  pieture 


17 | $406 | $23, 90 
17 361 | 21. 25 
| 


i 


In light of Mr. Leise’s claim of “lumping in” of pictures, it is significant to 
note that in each of the above seasons he licensed only little over half our pic- 
tures which were available to him for this theater. 


Star Theater, Bloomfield, Nebr. 


Of the 41 pictures of this company which have played at this theater since 
the 1953-54 season, only 1 was licensed on percentage terms, and that was later 
adjusted te. flat rental; all the other pictures were licensed at moderate flat 
rentals, including this company’s top grossing pictures, such as Blackboard 
Jungle ($30), Seven Brides for Seven Brothers ($40), and Knights of the Round 
Table ($20). Furthermore, where warranted, adjustments were made even 
in the flat rental pictures. While Mr. Otto A. Leise, the exhibitor, complains 
of rising film rental in relation to gross, our records indicate the following: 


Number of | Total | Average 
pictures | rental rental per 
received picture 





These figures show a decline of almost 42 percent in the average rental per 
picture on this company’s product for the 1954-55 season as compared with the 
1953-54 season. 

In light of Mr. Leise’s claim of “lumping in” lesser pictures, it is significant 
to note he actually licensed only about two-thirds of this company’s pictures 
available for him for each of these two seasons. 


Princess Theater, Odebilt, Iowa 


Though Mr. W. G. Horstman, the exhibitor, complains of “percentage demands,” 
of the 33 pictures of this company which have played at this theater during the 
past 3 seasons, only 2 were licensed at percentage terms, and of these, 1 was 
later adjusted to flat rental; all the other pictures were licensed at moderate 
flat rental terms, including his company’s top grossing pictures, such as Seven 
Brides for Seven Brothers ($25), Blackboard Jungle ($25) and Tender Trap 
($20). Furthermore, where warranted, adjustments were made even in the 
flat rental pictures. 

Our records also indicate film rentals on the pictures played at this theater 
as follows: 


Number of Total Average 
pictures rental rental per 
played received picture 


14 $239 $17 
14 222 16 


State Theatre, Lake Park, Iowa 


Of the over 50 pictures of this company which have played at the State 
Theatre during the past 3 seasons, all have been licensed at moderate flat rental 
terms, including this company’s top grossing pictures, such as Knights of the 
Round Table ($17.50), Seven Brides for Seven Brothers ($25), and Tender Trap 
($25). Furthermore, where warranted, adjustments have been granted even 
on these pictures. 
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Our records indicate the following film rentals on our pictures which have 
played at the State Theatre. We have not been furnished with information 
as to the grosses at this theater. 


Number of Total Average 
pictures rental rental per 
played received picture 


$24 
1s 


From the above summaries, it is apparent the rentals received from each of 
these situations is limited, often little more than sufficient to cover the cost of 
handling the prints for these engagements. In light of the tremendous produc 
tion cost of many of the pictures licensed, often running into the millions of 
dollars, the rentals received here are clearly reasonable. 

This office has made every reasonable effort to cooperate with the exhibitors 
above named in the matter of film rentals. We have also made every effort 
to serve each of these situations as early as reasonably can be done on the 
basis of the rentals paid. 

VINCENT FLYNn. 

Sworn to before me this 17th day of May 1956. 

[SEAL] Masset Ipa ANDREWS. 


STATE OF COLORADO, 
County of Denver, ss: 

Henry Friedel, being duly sworn, deposes and says: 

I am resident manager of the Denver, Colo., branch office of Loew's Inc., 
which serves the Vogue Theater, Littleton, operated by James J. Petersen, who 
has heretofore filed with this committee his affidavit concerning this theater. 

Mr. Petersen’s complaint seems directed principally against the sales policy 
of several companies other than Loew’s Inc. 

According to Mr. Petersen’s own figures, the net gross receipts at the Vogue 
Theater (less Federal admission tax) actually increased from $17,688 in 1953 
to $17,928 in 1954, whereas the film rentals paid by him fell from $5,825 in 1953 
to $5,138 in 1954, a drop of almost 12 percent. Furthermore, while his gross fell 
off less than 2% percent from 1954 to 1955, this was more than compenasted for 
by a drop of almost 4% percent in film rentals during the same period. 

Mr. Petersen arrives at his claimed 13.2 percent decline in admissions between 
1953 and 1955 by including as admissions in 1953 the sum of $2,462 for Federal 
admission tax, whereas of course it is the net admissions (less admission tax) 
which furnishes the true basis of comparison. On this basis the drop in aggregate 
grosses between 1953 and 1955, was only about 1 percent, from $17,688 to $17,499, 
whereas during that same period aggregate film rentals dropped from $5,825 
to $4,897, or more than 15 percent. It is indeed difficult to see any reasonable 
basis for complaint which Mr. Petersen may have on this score. 

During the period mentioned by Mr. Petersen, this company’s pictures have 
played at the Vogue Theater as follows: 


| | 

| Number of Total A verage 
pictures | rental | rental per 
played received | picture 


25 $A75 $27.00 
22 517 23. 530 





All but one of these pictures was licensed at moderate flat rental, including 
many of this company’s top grossers. Furthermore, where warranted, adjust- 
ments were made on even these flat rentals. 

Mr. Petersen has never made any complaint to me, and indeed I do not believe 
there is any reasonable cause for complaint with respect to this company. 

Henry A. FRIEDEL. 


Sworn to before me, a notary public in and for the city and county of Den- 
ver and State of Colorado, this 17th day of May 1956. 


[SEAL] BE. Loutse Fereuson. 
My commission expires April 10, 1960. 
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STATE OF INDIANA, 
County of Marion, ss: 


Foster B. Gauker, being duly sworn, deposes and says: 

I am resident manager of the Indianapolis, Ind. branch office of Loew’s, Inc., 
which serves the theaters of Syndicate Theatres, Inc., also known as the Rem- 
busch Cireuit, which are the subject of the affidavit heretofore filed with this 
committee by Joseph P. Finneran. 

Based upon the records of this office and my own personal knowledge, the fol- 
lowing information is submitted concerning each of these situations. 

While Mr. Finneran does not furnish figures for the separate theaters listed by 
him, but rather makes a general, consolidated statement for the theaters as a 
whole, even his own figures indicate that the rentals paid by him in 1955 as 
compared with 1954 declined in about the same percentage as did his grosses. 

I believe it is pertinent to point out that in all of the situations listed by Mr. 
Finneran exeept Oakland City, his circuit has no opposition whatsoever. In 
other words, if his terms are not accepted for these situations, there is no other 
theater for which the pictures can be licensed. This is pointed out in light of 
his untrue claim that he is at the complete mercy of the film companies in bar- 
gaining for product in these situations, as well as his claim of a shortage of prod- 
uct. Furthermore, at the circuit’s drive-in theaters in Wabash, Columbus, and 
Elwood, Inc., the exhibitor himself chooses to play our pictures approximately a 
full year after release, though he could do so much earlier. This is hardly con- 
sistent with a claim of product shortage for these theaters. 

In Oakland City, we are now submitting our pictures to competitive bidding 
at the request of this exhibitor, who has insisted upon bidding here rather than 
to consider the possibility of dividing pictures with the competitive Ohio Theater 
as had been done before the bidding was instituted. 

Following are summaries of this company’s pictures played at each of these 
theaters mentioned by Mr. Finneran since the 1953-54 season: 


Eagle Theater, Wabash, Ind. ; Crest Theater, Wabash, Ind. 





Number of Total Average 
rental rental per 
received pieture 


$197 
118 
102 





The average film rental per picture received for our 1954-55 product was 
thus 45 percent under the average film rental per picture of our 1953-54 product, 
and the average film rental of our 1955-56 pictures thus far played is an addi- 
tional 13 percent below those of 1954-55. 


18-24 Drive-In, Wabash, Ind. 
t | 


Number of Total | Average 
pictures rental rental per 
| received | picture 
sini emepenion = a ED 
| 


11 | $725 | 
6 | 220 37 


Average film rental paid per picture of our 1954-55 product was At percent 
under the average film rental per 1953-54 picture played at this theater. 


Crump Theatre, Columbus, Ind.; Mode Theatre, Columbus, Ind. 
Number of | Total Average 


pictures rental rental per 
played received picture 


This is the only situation listed where the average film rental per picture in 


any of these seasons was not below the average film rental per picture of the 
year before. 
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Rio Theatre, Columbus, Ind. 


Number of Total 
pictures rental 
played received 


1953-54____ 4 16 $367 sau 
1954-55....- ben . 17 372 22 


All of these pictures except one Was licensed at moderate flat rental terms. 


Columbus Drive-In, Columbue, Ind. 


Number of Total A verage 
pictures rental rental per 
played received picture 


ll $979 $xu 
§ 185 37 


Here the average film rental per picture of our 1954-55 product was more than 
55 percent below the average film rental per picture of our 1953-54 product 


Artcraft Theatre, Franklin, Ind.; Franklin Theatre, Franklin, Ind, 


Number of Total A verage 
pictures rental rental per 
played received picture 


OR Bho 50044s6~- fod : iat ~ - 2 $4, 383 $151 
1954-55... _- ‘ aes aia 33 3, 388 102 
1955-56___- be be canoe 14 1, 227 87 


Thus, the average film rental per picture in this situation, where the exhibitor 
has no competition, fell about 32% percent from the 1953-54 to the 1954-55 
season and an additional 1444 percent for the 1955-56 season. 


Elwood Theatre, Elwood, Ind. ; Vogue Theatre, Bluwood, Ind. 


Number of Total A verage 
pictures rental rental per 
played received picture 


a RE eae : eae 29 $2, 744 
1954-55___- — a : 33 2, 200 
1955-56....... aenpesenaediacainiinaed j 11 654 


Thus, while the average film per picture dropped off some 26 percent from our 
1953-54 to our 1954-55 product, it dropped still another 16 percent for 1955-56. 


Elwood Drive-In, Elwood, Ind. 


Number of Total Average 
pictures rental rental per 
played received pictare 


10 $524 $52 
5 14) 2 


Whereas we received an average film rental of $52 for each of the 10 pictures 
of the 1953-54 season which played at this theater; we received an average film 
rental of only $28 per picture for the 5 of our 1954-55 season's product which 
played there, a percentage reduction of approximately 50 percent. 





640 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


Gibson Chentbe, Batesville, Ind. 


Number of Total | Average 
pictures rental | rental per 
played | received picture 


| 

$1, 457 $54 
1, 288 39 
| 585 45 





Thus, the average film rental oceeaiatlt about 27% percent for each AR e 
our 1954-55 product as compared with the average film rental for each of our 
pictures of the year before, but made up part of that drop by a 15 percent increase 
in the average film rental of our 1955-56 pictures, though this was still consider- 
ably under the average film rentals per picture of the 1953-34 season. 


Storm Theatre, Oakland City, Ind. 


In this situation, up to only 2 month ago, we had been dividing our pictures 
equally between this exhibitor’s Storm Theatre and the competitive Ohio Theater. 
We are now, at the request of the Rembusch circuit submitting our pictures to 
competitive bidding. 


| 


bea], Treks, Ohh 


| Number of Total Average 
pictures rental rental per 
a received picture 


— $1, 009 | 

19 | 815 | 
9 | wy 
J 


The $10 drop per picture in the average film rental of the 19 stmt of our 
1954—55 product below the year before represents a percentage drop of almost 
19 percent. The additional drop $7 per picture in the average film rental for our 
1955-56 product represents an additional percentage drop of 16 percent. 


ALL THEATERS 


For all the theaters of this circuit listed in Mr. Finneran’s affidavit, in the 
aggregate, the following overall summary of this company’s pictures will be 
significant. 


| Total num- | Total rental Average 
| ber of pic- al] theaters rental per 
tures played engagement 


181 $23, 423 $129 
191 20, 081 105 
) 5, 527 86 


On an overall basis, therefore, so far as this company’s pictures are concerned, 
the average film rental per engagement for our 1954-55 product was 18 percent 
below the average film rental per engagement for our 1953-54 product. In 
addition, the average film rental per engagement for our 1955-56 pictures thus 
far played at the theaters of this circuit was an additional 18 percent under 
that for the 1954-55 season. 

I do not believe this exhibitor has any reasonable cause for complaint against 
Loew’s Inc. 

Foster B. GAUKER. 

Sworn to before me this 16th day of May 1956. 

NORMAN GURGBY, 

[SEAL] Notary Public, Marion County. 

My commission expires April 12, 1960. 
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Strate or INDIANA, 
County of Marion, ss: 


Foster B. Gauker, being duly sworn, deposes and says: 

I am the resident manager of the Indianapolis, Ind. branch office of Loew's 
Inc., which office serves the Vonderschmidt Circuit of theaters in Bloomington, 
Greencastle, Crawfordsville, Noblesville, and Bedford, Ind., the subject of Mr. 
Art Clark’s affidavit of January 26, 1956 which has heretofore been filed with 
your committee. 

Mr. Clark’s principal complaint concerns alleged overall increase in film 
rentals charged for pictures played over his circuit during the period from 
April 1, 1954, through March 31, 1955, as compared with a similiar period the 
year before, though the gross receipts had declined. Mr. Clark does not break 
down the figures for the circuit's separate theaters. 

The vast majority of this company’s pictures have been licensed for exhibi 
tion for each of Mr. Clark’s theaters separately on a sliding scale of percentage 
rentals under which the percentage terms for each picture fluctuate auto- 
matically with the gross of the picture. In addition, adjustments in even these 
rentals have frequently been made where the results warranted it. 

The following analysis of the film rentals received by Loew’s Inc. for each 
of the separate theaters during the period mentioned by Mr. Clark will, I believe, 
be of interest to the committee, especially in light of his claim that the 
aggregate film rentals paid for his circuit from April 1, 1954 through March 31, 
1955 exceeded the aggregate film rentals paid for the year before. 


Percent de 
crease in 


Num- 

ber of Total | Average : 

pic- rentals rental per | aa — 

tures received picture en als 3 

| played from 1953-54 
; to 1954-5! 


Bloomington, Ind.: 
ES ia 1953-54 


Von Lee Theater. . hsieicisiiachicacs caamadie 1954-55 
Greencastle, Ind.: 
Wem Custis Thettet: ... 2... cccsusnse.. 1953-54 


1954-55 
Noblesville, Ind.: 

I ee et asin eaaniid 1953-54 
19054 55 
Crawfordsville, Ind.: | 

Strand Theater..--_-._--- : mokis eee 1953-54 


1954-55 

Bedford, Ind. 
Von Ritz Theater... --....-- sail aied 1953-54 
1954-55 





Combined totals: 
Entire circuit........-- nenenlines ‘ 1953-54 
1954-55 


The above shows that for the 1954-55 season, the average rental per picture 
paid to this company decreased substantially in each of the situations men- 
tioned by Mr. Clark, and that the total film rentals received by Loew's, Inc., 
from all these situations for 159 engagements was less by $8,252 than the film 
rentals received from this circuit during the previous year from 148 engage- 
ments, the overall average rental for the circuit declining 31 percent, from $246 
to $169 per engagement during that same period. 

Foster B. GAUKER. 

Sworn to before me this 16th day of May, 1956. 


[SEAL] NorRMAN GURGBY, 
Notary Public, Marion C. 
My commission expires 4-12-60. 
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STATE OF TENNESSEE, 
County of Shelby, ss: 

Louis C. Ingram, being duly sworn, deposes and says: 

I am resident manager of the Memphis, Tenn., branch office of Loew's, Inc., 
which serves the Landers Theater, Batesville, Ark., operated by W. L. Landers, 
Jr., who has heretofore filed with this committee his affidavit concerning this 
theater. 

Mr. Landers, in his affidavit refers to the fact that he has opposition from 
two competitive theaters in Batesville; the White River Drive-In and the Melba 
Theater, both operated by the Commonwealth Circuits, and this may well ac- 
count for any claimed shortage of product. However, despite the fact that there 
has been competition for some 20 years, all of this company’s product has con- 
sistently been offered and licensed for exhibition at the Landers Theater. 

Despite Mr. Landers’ statement that “about 85 percent of all the feature 
motion pictures they want percentage on,’ the fact is that the great majority 
of this company’s pictures have been and are licensed at moderate flat rental 
terms, including top grossing pictures like Blackboard Jungle. In addition, 
where warranted, adjustments have been made even on these pictures. 

Mr. Landers claims a drop in his grosses of $4,642 for the last 3 months of 
1955 as compared with the last 4 months of 1953, citing “deposits made weekly 
to Landers Theater account” during that period. Even accepting these figures, 
no aceurate comparison can be made for only a few months of each year without 
also comparing the type and caliber of pictures which played during those pe- 
riods. For example, while one of this company’s top grossing pictures, Seven 
Brides for Seven Brothers, played at the Landers Theater during the period 
referred to in 1954, no picture of anywhere comparable value played there dur- 
ing the corresponding period in 1955. Furthermore, without a statement of 
the aggregate film rentals paid for the pictures during these periods, there can 
be no adequate comparison, and no such statement is furnished. 

Following is a summary of this company’s pictures which have played at the 
Landers Theater from the 1953-54 season to date: 


Number of Total | Average 
pictures rental rental per 


| 
| played | received picture 


Osage Mlbarttis a «iveaks biWewnteke 28 | $3, 106 $11) 
1954-55 ___- leistioatens bis apnea ek aime ae ‘ 32 ‘ 68 
eco nee wn = ; 7 68 








This indicates that the average rental per picture of the 1954-1955 season 
which played at the Landers Theater was $68 as against an average rental of 
$111 per picture of the 1953-1954 season, a drop of over 3714 percent. 

I do not believe Mr. Landers has any reasonable cause for complaint with 
respect to Loew's Ince. 

. Louis C.. INGRAM. 

Sworn to before me this 16th day of May 1956. 


[SEAL] 


My commission expires July 24, 1957. 


STATE OF WISCONSIN, 
County of Milwaukee, ss: 


John G. Kemptgen, being duly sworn, deposes and says: 

I am resident manager of the Milwaukee, Wis., branch office of Loew’s Inc., 
which serves the Adler circuit of theaters in Marshfield, Waupaca, Neillsville, 
and Merrill, Wis., the Highway 29 Drive-In, and Hollywood Theaters in Wausau, 
Wis., and the Portage and Home Theaters in Portage, Wis., whose operators have 
heretofore filed with this committee their respective affidavits concerning these 
theaters. 

Based upon the records of this office and my own personal knowledge I submit 
the following information concerning these situations: 
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Mr. J. P. Adler, in his affidavit, compares the aggregate grosses of all com 
panies’ pictures which played at these theaters, and the aggregate film rentals 
aid— 

(a) July 31, 1953, to July 31, 1954, as against July 31, 1954, to July 31, 
1955, and 
(b) Angust 1954 to January 1955 as against August 1955 to January 
1956. 

There is, of course, considerable overlapping of these two periods, but the 
intent evidently is to try to indicate that film rentals have increased in relation 
to gross receipts. An analysis of the figures of each of these situations does not 
support this contention. 


New Adler Theater, Marshfield, Wis.; Reida Theater, Marshfield, Wis.; 10-13 
Drive-In Theater, Marshfield, Wis. 
For the above theaters in Marshfield, the exhibitor lists the following 
comparisons: 


Total grosses | Total rentals 


July 31, 1953-July 31, 1954 166. 907 ST. Ty 
July 31, 1954-July 31, 1955 ; 134. 278 42, 670 


While the aggregate gross receipts at these Marshfield theaters declined some 
19 percent during the years ending July 31, 1954 and July 21, 1955, the aggregate 
film rentals during that same period, on the exhibitor’s own figures declined by 
over 26 percent. 


Total grosses ' Total rentals 


August 1954-January 1955 
August 1955-January 1956 


While these figures indicate a 31-percent decline in grosses, they also show an 
even greater decline in film rentals of over 38 percent during the same period. 

Following is a summary of this company’s pictures which have played at these 
Marshfield theaters : 


Number of Total A verage 
pictures rental rental per 
played received picture 


$10, 528 $390 
4, 635 72 
1, 346 224 


Thus, while the average rental per picture of our 1953-54 produet fell off 
a whopping 55 percent as against our 1954-55 pictures which played at these 
theaters, and came back somewhat with the few 1955-56 pictures which have 
played there thus far (with a higher ratio of better pictures) the average film 
rental received on our 1955-56 pictures is still over 41 percent below the average 
rental per picture received from our 1953—54 product. 


Palaee Theatre, Waupaca, Wis.; Rosa Theatre, Waupaca, Wis. 

During the drive-in season the operator of these theaters bids competitively 
on this company’s pictures against the Hi-Way 10 Outdoor Theatre; at other 
times we negotiate directly for Mr. Adler’s theaters. 

Mr. Adler furnishes the following figures for his theater in Waupaca: 


Total grosses | Total rentals 


July 31, 1953—Fuly 3%, #954... $75, 655 | $27, 586 
July 31, 1964-July 31, 1955... -- saat 45, 586 | 15, 197 


True, the grosses in Waupaca declined by almost 40 percent during this period 
the total film rentals paid by the exhibitor dropped to even a greater extent 
45 percent. 
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Total grosses | Total rentals 


| 
— SSeS 


August 1954-January 1955 
August 1955-January 1956 - __- , 


While the exhibitor’s grosses during this period declined almost 49 percent, 
still the film rentals paid by him dropped even more, over 51 percent. 

The figures on this company’s pictures played at these theaters in Waupaca 
are— 


Number of Total Average 
pictures rental rental per 
played received | picture 
ee 


$4, 970 
112 | 
112 


Thus the average film rental per picture received or each of our 1954-55 pic- 
tures was over 66 percent less than the average film rental we had received for 
our 1953-54 pictures, and the average film rental per picture paid by the exhibitor 
for our 1955-56 pictures, declined by an additional 38 percent. 

Adler Theater, Neillsville, Wis. 

The exhibitors own figures as to aggregate grosses and film rentals paid at this 

theater are— 





| Total grosses | Total rentals 


July 31, 1953-July 31, 1954 | $29, 612 $8, 875 
Nee eral 28, 020 8, 004 


SO 


Thus, while grosses receded about 54% percent, the film rentals paid by the ex- 
hibitor declined by almost 10 percent during that same period. 


Total gross Total rentals 


EE i oa bnaensehkctinses ccchocctdcecsvedectscescess $14, 960 $4, 342 
August 1955-January 1956 11, 176 . 3,52 


During this period, grosses fell about 25 percent, while rentals declined only 
about 19 percent during the same period. 


Summary of this company’s pictures which played at the Adler Theater during 
the comparable period shows: 


| | 
Number of Total | Average 
pictures rental rental per 
played received picture 


20 $1, 469 $73 
23 925 40 
8 270 34 


Average film rentals per picture on our 1954-55 pictures were 45 percent below 
the average film rentals received from our 1953-54 product, and these average 
film rentals declined an additional 15 percent for our 1955-56 pictures which 
have played at this theater thus far. 
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Badger Theater, Merrill, Wis. 


Even the exhibitor here admits that this theater is one of the least attractive 
and poorest run theaters in the entire Wisconsin area. While there is another, 
better theater in Merrill, by agreement between the exhibitors, this company's 
pictures have been arbitrarily relegated to the Badger Theater. 

Mr. Adler’s own figures for this theater are: 


| Total gross | Total rentals 


July 31, 1953-July 31, 1954. ..._.._. i i a $47, 755 $16, 008 
July 31, 1954-July 31, 1955_.... ae ; 37, 073 13, 727 


‘ai 


Gross receipts here fell off slightly over 22 percent during this period, while 
rentals dropped some 19 percent during the same period. 


Total gross | Total rentals 
August 1954-January 1955__-...._.-__. a bass | $23, 765 | $8, 827 
August 1955-January 1956 ; ead | 10, 284 | 3, 656 


While grosses dropped 56 percent, still film rentals paid dropped by 58 percent. 
The figures on this company’s pictures played at the Badger Theatre are 
equally significant. 





Number of Total Average 

pictures rental rental per 
played received picture 

* $5, 848 

30 2, 382 

12 687 

' 


Thus this company’s average film rental per picture dropped a tremendous 
65 percent from our 1953-54 product to our 1954-55 pictures, and an additional 
27 percent in average film rental for our 1955-56 pictures which played at this 
theater. 

On an overall basis for all the theaters of this circuit, the figures submitted 
by Mr. Adler are: 





Total gross | Total rental 
for circuit j|paidbycircuit 


ee Re I a oi aia k css ira dg addi cilimSadessebuin’ $319, 930 $111, 186 
July 31, 1954, to July 31, 1955...........__- Fab eeG cies ous 244, 956 79, 595 


Thus, during this period, the exhibitor’s own figures show that while his 
grosses over his circuit declined by some 23 percent, the film rentals paid by 
him during the same period declined even more, i. e., 28 percent. 


| Total gross | Total rental 
for circuit (paid by circuit 





August 1954 to January 1955 a $142, 367 $47, 840 
August 1955 to January 1956 . 87, 417 27, 505 





During this period, by the exhibitor’s own figures, the aggregate film rentals 
paid by him for all pictures played throughout his circuit dropped over 42 per- 
cent, as against a decline of about 38% percent in grosses. 

The exhibitor’s own figures do not bear out his complaint against the dis- 
tributors as a whole. 
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So far as Loew’s, Inc., is concerned, the aggregate figures for pictures played 
throughout Mr. Adler’s circuit of theaters above shown : 


| Total num- 
| ber of engage- 
ments 


101 $22, 815 | 
= 94 | 8, 780 
ae 30 | 2,415 | 


| Average rent- 
, al per en- 
| gagement 


Total rentals 
iv 





On an overall basis, therefore, this company’s average film rental per engage- 
ment for our 1954-55 product was some 59 percent under that for our 1953-54 
product, and the average film rental per engagement for our 1955-56 product 
was in turn an additional 14 percent below the average film rental per engage- 
ment for our 1954-55 product. 

The exhibitor clearly has no reasonable ground for complaint against Loew’s, 
Ine. 


Hollywood Theater, Wausau, Wis.; Highway 29 Drive-In, Wausau, Wis. 


Mr. Sigmund J. Goldberg, the exhibitor, does not submit in his affidavit any 
figures as to grosses and rentals at his theaters. 

Following is summary of this company’s pictures which have played at the 
Hollywood Theater since the 1953-54 season : 


Number of Total Average 
pictures rental | rental per 
played received picture 





1953-54 ; 25 | $1, 910 | 


i ; atin iialiaia 25 1, 245 | 
I nitn heldeechnnindetiaibmn dander wekeonbiane piidapiuikeaiakisns : 10 | 440 


Thus, the average film rental per picture for our 1955-56 product was 12 per- 
cent below the average film rental per picture received for exhibition of our 
1954-55 product, and which average film rental was in turn some 34 percent 
below the average film rental per picture of our 1953-54 product. 

Most of the above pictures were licensed at moderate flat rentals, and in addi- 
tion, wherever warranted, adjustments have been made on even these pictures. 

Following is summary of this company’s pictures which have. played at the 
Highway 29 Drive-In Theater : 





| 
Number of | Total 
pictures | rental rental per 
played | received picture 








The average film rental per picture for the 11 pictures of our 1954-55 product 
was thus 20 percent below the average film rental of the 22 pictures of our 1953-54 
product which played at this theater. 

Mr. Goldberg has no reasonable ground for complaint against Loew’s Inc. 


Portage Theater, Portage, Wis.; Home Theater, Portage, Wis. 


Mr. McWilliams, the exhibitor, charges generally decreased net earnings and 
increased rentals at his theaters in Portage, and submits a statement of grosses 
and rentals for the periods from April 1953—March 1954 and April 1954-March 
1955. 

According to Mr. McWilliams’ own figures, his net gross receipts from admis- 
sions (not counting admission tax) increased by $12,712 for the 12 months from 
April 1954-March 1955 over the comparable period the year before. During that 
same period, the total film rentals paid all distributors increased by $5,720. Thus 
from his own figures, while there was left Mr. McWilliams the sum of $30,707, 
after payment of film rentals for the 12-month period from April 1953 through 
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March 1954, there was left him after payment of film rentals the sum of $37,699 
for the 12-month peried from April 194 through March 1955. It is diffienit to 
see how these figures add up a decline in the net earnings of Mr. McWilliams’ 
theaters in Portage. 

The story as to this company’s pictures is as follows: 


Number of Total A verage 
pictures rental rental per 
played recel ved picture 


», 249 
371 


Most of our pictures which played on percentage at this theater were licensed 
on a sliding scale which automatically adjusted the rentals depending on the 
gross of each picture. The above figures show that there was a tremendous 
drop of 61 percent in the average film rental per picture of our 1954-55 product 
as compared with our 1953-54 pictures played at this theater, and an additional 
decline of almost 45 percent in the average film rental of our 1955-56 preduct, 

I do not believe Mr. McWilliams can have any reasonable complaint against 
Loew’s Inc. 


J. G. KEMPTGEN. 
Sworn to before me this 16th day of May, 1956. 


[SEAL] E. M. Perersen, 
Notary Public Milwaukee County, Wis. 


My commission expires May 19, 1957. 


STATE OF MINNESOTA, 
County of Hennepin, ss: 
Ralph Maw, being duly sworn, deposes and says: 


I am the manager of the Minneapolis, Minn., office of Loew's Inc. 

Mr. Stanley D. Kane, executive counsel of North Central Allied Independent 
Theatre Owners, Inc., has heretofore filed with this committee his affidavit dated 
February 14, 1956, wherein he complains that the distributors have, during the 
past year, delayed the availabilities of pictures for the first subsequent run 
theaters in the city of Minneapolis. 

Mr. Kane lists with his affidavit a number of pictures on which he claims avail- 
ability was so delayed, none of them pictures of this company. This company, 
with only rare exception made necessary by special circumstances, makes all its 
pictures available to the first subsequent run theaters on their established avail- 
ability after first run in Minneapolis, 

RaLPu Maw. 

Sworn to before me this 16th day of May, 1956. 

[SEAL] Davin H. PREvS, 

Notary Public, Hennepin County, Minn. 


My commission expires September 10, 1957. 


STATE OF MINNESOTA, 
County of Hennepin, ss: 

Ralph Maw, being duly sworn, deposes and says: 

I am the manager of the Minneapolis, Minn., branch office of Loew’s Inc., 
which serves the Harbor Theater, Two Harbors: the Roxy Theater, Bird Island: 
the State Theater, Spring alley; the Reno Theater, Appleton; the State Theater, 
Caledonia and the Adams Theater, Adams, Minn., whose operators have hereto- 
fore filed with this committee their separate affidavits concerning these theaters. 

Based upon the records of this office, and my own personal knowledge, I submit 
the following with respect to each of the above-named theaters. 


Harbor Theater, Two Harbors, Minn. 


While Mr. William Holisky, the exhibitor, complains of percentage terms re 
quired by the film companies for the license of their pictures, aceording to our 


75964—56——42 
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records, of the approximately 50 of this company’s pictures which have played at 
the Harbor Theater, only 3 were licensed on percentage terms, and of these, 2 
were later adjusted to flat rentals. All the other 47 pictures were licensed on 
flat rental terms, including top grossing pictures such as Knights of the Round 
Table ($80), Blackboard Jungle ($60), and Tender Trap ($50). In addition, 
wherever warranted, adjustments were made even on these flat rentals. 

The following summary pertaining to this company’s pictures which have 
played at the Harbor Theater will, I believe, be of interest to this committee. 


| 
Number of | Total Average 
pictures rental | rental per 
played received | picture 
$1, 602 | $73. 00 
890 44. 50 


ag 27. 00 


It is respectfully pointed out that the average rental per picture received by 
Loew’s Inc. was less by over 42 percent for the 1954-55 season as compared with 
the 1953-54 season, and that there was a similar drop of 36 percent in the average 
rental received by this company for pictures of the 1955-56 season as compared 
with average rental of the 1954-55 season. 


Roxy Theater, Bird Island, Minn. 


Mr. Ben Hurner, in his affidavit, complains of percentage terms required for 
the license of pictures. He does not specifically refer to this company, and our 
records indicate that of the 28 M-G-M pictures played at this theater during the 
past 3 seasons, only 2 have been licensed on percentage; all the others have been 
licensed at moderate flat rentals, including many of our top grossing pictures, 
such as Seven Brides for Seven Brothers, Tender Trap, and Blackboard Jungle. 
On none of the pictures thus played, whether licensed on percentage or flat rental 
terms, did we receive film rental in excess of $17.50. Mr. Hurner has at no 
time, to my knowledge, ever made any complaint concerning the rental terms of 
this company or otherwise. 

Our records also indicate that Mr. Hurner has played at his theater only 8 of 
this company’s pictures during the 1953-54 season and only 12 during the 1954-55 
season. 


State Theater, Spring Valley, Minn. 


Mr. Joseph Mlinar, in his affidavit, makes no specific complaint concerning 
this company. While he complains of percentage terms required for the license 
of pictures, of the 39 M-G-M pictures played at the State Theater, since the 
1953-54 season, only one was licensed on percentage; all the others were licensed 
at flat rental terms, including many of this company’s top grossing pictures such 
as Mogambo, Knights of the Round Table, and Blackboard Jungle. 

The following summary of our 1953-54 and 1954-55 pictures which played at 
the State Theater is submitted: 


a 
Number of Total Average 

pictures rental rental per 
played received picture 


13 $946 
24 647 





From this it is apparent that Mr. Mlinar played less than half the pictures 
released by this company during the 1953-54 season. It also indicates that for 
the 1954-55 season the average rental per picture played dropped to $27, as 
against an average rental of $73 the year before. 

This company has made every reasonable effort to cooperate with this exhibitor 
in the matter of rentals and otherwise. 


Reno Theater, Appleton, Minn. 


While Mr. Donald Risch, in his affidavit, complains of percentage terms 
required for the license of pictures, of the 55 M-G-M pictures played at the Reno 
Theater since the 1953-54 season none have been licensed on percentage; all 
have been licensed on reasonable flat-rental terms, including this company’s top- 
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grossing pictures, such as Mogambo, Seven Brides for Seven Brothers, Black- 
board Jungle, and Tender Trap. In addition, where warranted, adjustments 
were granted even on these flat-rental pictures. 

The following summary of this company’s 1953-54 and 1954-55 pictures played 
at the Reno Theater is submitted in light of Mr. Risch’'s claim of increased rentals 
during that period : 


| Number of | Total A verage 
pictures rental | rental per 
played vived | picture 


1953-54... Zs 5 $1, 612 $4 
1954-55... scoalahshaeaicitadidiebiel 21 1, 120 | 53 


This demonstrates that instead of an increase, there has actually been 
a decrease of some 17 percent in the average rental of our pictures played at 
the Reno Theater during the 1954-55 season as compared with pictures played 
during the 1953—54 season. 

We have been advised by Mr. Risch’s buying and booking representatives that 
there have been no complaints by him with respect to this company. 


State Theater, Caledonia, Minn. 


The following summary of this company’s pictures played at the State Theater 
is respectfully submitted : 


Number of Total A verage 
pictures rental rental per 
played received picture 


Pn apten bude anie 9 $4n2 $53 
i tihink arnkincinntenianimanvescrnaipeies ‘ 3 617 27 


y 
- «i 


It is therefore apparent that there was a drop in the average rentals of our 


1954-55 pictures of almost 50 percent as compared with the average rentals of 
our 1953-54 pictures played at the State Theatre. 

Despite Mr. Rostvold’s claim of a shortage of pictures for his theater, it is to 
be noted that he played only 9 of the 1953—54 pictures released by this company, 
and considerably less than all released during the 1954—55 season. 

We are advised by Mr. Rostvold’s buying and booking representatives that 
there have been no complaints with respect to this company. 


Adams Theatre, Adams, Minn. 


Despite Mr. Schaefer’s claim, in his affidavit, of the requirement of percentage 
terms for the license of pictures, our records indicate that of the 47 M.G. M. 
pictures which have played at the Adams Theatre since the 1953-54 season, not 
one was licensed on percentage; all were licensed on reasonable flat-rental 
terms, including this company’s top grossing pictures such as Mogambo and 
Seven Brides for Seven Brothers. In addition, where warranted, numerous 
adjustments were made on even these flat-rental pictures. 

The following summary of this company’s 1953-54 and 1954—55 pictures which 
played at the Adams Theatre indicates that there was a drop of over 20 percent 
in the average rentals of our 1954-55 pictures as compared with the average 
rentals of our 1953—54 pictures which played there. 


| Number of Total Average 
pictures rental | rental per 
played | received | picture 


a aca eee ks istBibosawcess hinwowmons 22 | $607 $27 
etait Daniidiniiedadacpidbh the pa ea naliace winwinlntias 17 373 21 


I am also advised by Mr. Schaefer’s buying and booking representatives that 
there has been no complaint with respect to this company. 


RALPH Maw. 
Sworn to before me this 16th day of May, 1956. 
[SEAL] Davip H. Prevs, 
Notary Public, Hennepin County, Minn. 


My commission expires September 10, 1957. 
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STATE oF PENNSYLVANIA, 
County of Allegheny, 83: 

Ralph Pielow, being duly sworn, deposes and says: 

I am resident manager of the Pittsburgh, Pa., branch office of Loew's Inc., 
which serves the theaters of the Manos circuit in Ellwood City, Monessen, 
Indiana, and Uniontown, concerning which Alexander A. M. Manos has hereto- 
fore filed his affidavit with this committee. 

Mr. Manos’ affidavit is entirely general in nature, with no specific reference 
to this company, nor does he furnish any figures or information to bolster his 
claims. 

Based upon the records of this office and my own personal knowledge, the 
following information is submitted concerning this company’s pictures which 
have played at these theaters. 


Manos Theatre, Ellwood City, Pa. 


In November 1955, at the request of this exhibitor, we instituted competitive 
bidding against the Majestic Theatre first run. After such bidding was author- 
ized it was discontinued in January 1956 at the express request of this same 
exhibitor. 

Of all this company’s pictures released since the 1953-54 season, only 1 picture, 
Seven Brides for Seven Brothers, was licensed for this theater; it played in 
January 1955 and paid us a film rental of $28.94 at 25 percent of the gross. 

It is apparent there can be no ground for complaint against Loew’s Inc., here. 


Manos Theatre, Monessen, Pa.; Star Theatre, Monessen, Pa. 


These theaters have since April 1953 been bidding competitively for first-run 
exhibition with the Super 71 Drive-In Theatre during the drive-in season. 

The following summary of this company’s pictures which have played at these 
theaters during the past few seasons illustrates that the charge of higher rentals 
has no application to this company. 





| Number of Total Average 
pictures rental rental pet 


played | received 


16 
21 4, 851 
16 2, 687 


Far from an increase in rentals, our average film rental per picture declined 
from $332 to $231 from the 1953-54 to the 1954-55 season, a drop of 30 percent, 
and declined still further to $168 for our 1955-56 product, a further drop of 
27 percent, a total drop of over 47 percent for our 1955-56 pictures as compared 
with the 1953-54 product. 

Mr. Manos has no reasonable ground for complaint against Loew’s Inc., 
here. 


Manos Theater, Indiana, Pa.; Indiana Theater, Indiana, Pa.; Super 422 Drive- 
In. Indiana, Pa. 

During the drive-in season, we submit our pictures for competitive bidding to 
this exhibitor for the above theaters against the Palace Gardens Drive-In The- 
ater, for both first and second runs in Indiana at the request of this exhibitor. 

Following is a summary of our pictures which have played at this exhibitor’s 
theaters in Indiana for the past few seasons: 


| 
Number of | Total Average 
pictures | rental rental per 
played received | pieture 
: 29 $8, 640 $297 
asf 33 | 5,259 | 159 
16 1, 986 124 


This company’s average rentals per picture declined over 45 percent from 
the 1953-54 to the 1954-55 season, and declined a further 22 percent for our 
1955-56. prodnct played at these theaters. 

The exhibitor has no reasonable ground for complaint against Loew’s Inc., 
here. 
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Manos Theatre, Uniontown, Pa.; State Theatre, Uniontown, Pa.; Moonlite Drive 

In, Smithfield, Pa. 

The above theaters now bid against the Starlite Drive-In Theater, Union 
town, Pa., for first-run exhibition of this company’s pictures 

The following summary of our pictures played at Mr. Manos’ theaters in 
Uniontown indicates a considerable decline, rather than a rise in the film 
rentals. 


Number of otal A verage 
pictures rental nt 


played receiwed pieture 


SIA, 185 
12, 27 
1, 605 | 


This company’s average rentals per picture thus declined over 37 percent 
from the 1953-54 to the 1954-55 season, and an additional 18 percent for our 
1955-56 pictures played at these theaters. 

Mr. Manos has no reasonable ground for complaint against Loew's Inc., here. 

As the exhibitor makes only general statements concerning all the above 
theaters in the aggregate, the following aggregate summary of this company’s 
pictures which played at these theaters will be enlightening. 


Total num- Total rental Average 
ber of pic- all theaters rental per 
tures played engagement 


1953-54 ; ne 75 Rt M2 
1954-55. _- oa S 2fi2 
1955-56... - see ben, 7 7 170 


This represents a decline in the average rental per engagement of 39 percent 
from the 1953-4 to the 1954-55 season and an additional drop of 35 percent 
average rental per picture of our 1955-56 product played at these theaters. 

Raye PreLow. 

Sworn to before me this 17th day of May 1956. 

[SEAL] J. Gorpon Dover, Notary Public. 


My commission expires February 1, 1957. 


STATE OF IOWA, 
County of Polk, ss: 

John J. Pilmaier, being duly sworn, deposes and says: 

I am the acting manager in charge of the Des Moines, Iowa, branch office of 
Loew's, Inc., which serves the Northwood Theatre, Northwood, and the Watts 
Theatre, Osage, lowa, whose operators have heretofore filed with this committee 
their affidavits concerning these situations. 

Based upon our records, I respectfully submit the following information : 


Northwood Theater, Northwood, Iowa 


While Mr. Charles L. Jones, the exhibitor, who acquired this theater on May 1, 
1954, complains of percentage requirements for the license of pictures, of the 
55 pictures of this company which have played at the Northwood Theatre 
since the 1953-54 season, only 2 have been licensed at percentage terms. All 
the others were licensed at moderate flat rentals, including top-grossing pictures 
such as Mogambo, Seven Brides for Seven Brothers, Blackboard Jungle, and 
Tender Trap, each licensed at $50 flat rental. In addition, wherever warranted, 
adjustments have been made on even these flat rentals. Mr. Jones, while listing 
a number of pictures, does not mention any of this company. 
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Following is a summary of this company’s pictures which have played at this 
theater since the 1953-4 season : 


Number of | Total Average 
pictures | rental rental per 
played | received picture 
$955 $39 
683 2 


This indicates a drop of over 25 percent in the average rentals of our pictures 
played at this theater during the 1954-55 season as compared with the average 
rentals of our pictures played the year before. 

It is also pointed out that of some 33 pictures available for this theater during 
the 1954-55 season, Mr. Jones licensed only 23, though he claims a shortage of 
product. 


Watts Theater, Osage, Iowa 


While Messrs. J. H. and M. H. Watts, the operators of the Watts Theater, 
complain of percentage requirements for the license of pictures, of the some 65 
of this company’s pictures which have played there since the 1953-54 season, only 
2 were licensed on percentage, and the percentage terms on these pictures were 
radically reduced. All the other pictures were licensed at moderate flat rental 
terms, including top grossing pictures such as Knights of the Round Table, Seven 
Brides for Seven Brothers, Blackboard Jungle, and Tender Trap. In addition, 
adjustments were made on more than half of even these flat rental pictures. 

The following summary of this company’s pictures which have played at the 
wees shester since the 1953—54 season is submitted: 





Number of | Total Average 

| pictures | rental | rental per 

played | received picture 
- ' 


eR 30 | $2, 468 | $82 
ee tt eerie me Tm sat goatee 20 | 1, 260 | 63 
eeei...iss..00, 23 15 | 670 | 45 


These figures are significant in that they show there has been a drop of over 
28 percent in the average rentals of our 1955-56 pictures which have played at 
the Watts Theater as compared with the average rentals of our 1954-55 pictures, 
which in turn were over 23 percent lower than the average film rentals received 
for our 1953-54 pictures played at this theater. 

It is also significant that despite the claim of a shortage of product, only 20 
of this company’s 1954—55 pictures were played at the Watts Theater. 

This company has cooperated with the operators of the Watts Theater to every 
reasonable extent possible, and we believe it is apparent from the exhibitors’ 
affidavit that they have no real or valid complaint with respect to this company. 

JOHN J. PILMAIER. 

Sworn to before me this 17th day of May, 1956. 


[SEAL] Pau J. RIEFF. 


STATE OF MASSACHUSETTS, 
County of Suffolk, ss: 

Benn H. Rosenwald, being duly sworn, deposes and says: 

I am resident manager of the Boston, Mass., branch office of Loew’s, Inc., which 
serves the Rialto Theater, Lowell, Mass., operated by Norman C. Glassman; the 
Wakefield Theater, Wakefield, Mass., and the Middleboro Theater, Middleboro, 
Mass., operated by the Princess Amusement Co.; the Durfee Theater, Fall River, 
Mass., operated by Rialto Amusement Co.; the Loring Hall Theater, Hingham, 
Mass., operated by Daniel J. Murphy; the Belmont Drive-In Theater, Bellows 
Falls, Vt., operated by R. M. Stocker; and the Community Playhouse Theater, 
Wellesley, Mass., operated by W. Leslie Bendslev. 

Each of the above exhibitors has heretofore filed with this committee his 
affidavit concerning the theaters operated by him. 

Based upon the records of this office and my own personal knowledge, I submit 
the following with respect to each of these situations. 
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Rialto Theater, Lowell, Masa. 


Mr. Glassman’s claim of increased film rentals is certainly not true as to this 
company, as can be seen from the following summary of our pictures played at 
the Rialto Theater : 


Number of Total A verage 
pictures rental rental per 
played received picture 


$2, 7S $99 
2. S585 at 


720 SO 


While on Mr. Glassman’s own figures his grosses declined some 2 percent 
from 1953 to 1954, the average film rental of $99 per picture for the 28 of our 
1953-54 pictures which played at this theater dropped to an average rental of 
$83 per picture for the 31 of our 1954—55 pictures, a drop of over 16 percent. 

While Mr. Glassman claims a decline of some 10 percent in his 1955 grosses 
as compared with 1954, the average rental for our nine 1955-56 pictures was $80 
as compared with $83 the year before, a drop of over 4 percent. 

All of this company’s pictures are licensed to Mr. Glassman on flat rental 
terms because of Mr. Glassman’s refusal to consider percentage terms on any 
picture, no matter how big and regardless of national sales policy on the picture. 
We believe the flat rentals for our pictures licensed here are fair and reasonable. 

We have on occasion in the past, upon complaint of the operator of the Capitol 
Theatre, which follows the Rialto, had to ask Mr. Glassman to move up play 
dates of some pictures, whose exhibition at the Rialto was being delayed unduly. 

I do not believe Mr. Glassman has any reasonable cause for complaint with 
respect to Loew’s, Inc. 


Wakefield theatre, Wakefield, Mass. 


While Mr. Hodgdon, in his affidavit, complains generally of “constantly pay- 
ing 40 percent, 50 percent, and more” for pictures without specifically referring 
to this company, so far as Loew’s, Inc., is concerned, only our top pictures are 
licensed on percentage terms for this theater, and these generally on a sliding 
scale which automatically adjusts rentals according to the gross of the particular 
picture. All other pictures are licensed at moderate flat rental terms. In 
addition, where warranted, adjustments have been made on even these pictures. 

Mr. Hodgdon claims that whereas his gross at the Wakefield theatre did 
increase substantially from 1954 to 1955, film rentals increased at a greater 
rate. The ffllowing summary of our pictures played at this theater during 
that period certainly shows this is not true as to this company. 

“eee Eee eee eae ee | | 
| Number of Total | Average 
pictures | rental | rental per 
played | received | picture 


2, 848 
1, 836 





Far from an increase in film rentals of our pictures, the average film rental 
per picture of the 28 pictures of our 1953-54 product dropped from $99 to $70 
for the 26 pictures of our 1954-55 product which played at this theater, a 
decline of over 30 percent. 

I do not believe Mr. Hodgdon has any reasonable complaint ‘with respect to 
Loew’s Inc. 


Middleboro Theater, Middleboro, Mass. 


While Mr. Hodgdon, in his affidavit here also complains generally of “con- 
stantly paying 40 percent, 50 percent, and more” for pictures licensed for ex- 
hibition at this theater, only the very top pictures of this company have been 
licensed at percentage terms, and on none of them has he paid a percentage 
as high as claimed. The majority of our pictures have been licensed at moderate 
flat rental terms. In addition, where warranted, adjustments have been made 
on even these pictures. 
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Mr. Hodgdon claims that whereas the aggregate grosses of all companies’ 
pictures at the Middleboro Theater declined somewhat from 1954 to 1955, his 
aggregate film rentals increased slightly. The following summary of our 1953- 
54 and 1954-55 season’s pictures which played at this theater shows this is not 
so as to Loew’s Inc. 


Number of Total Average 
pictures rental | rental per 
played received picture 


29 | $2, 090 | 
a 1,517 | 





These figures show that instead of an increase in average rentals from the 
1953-54 season to the 1954-55 season, the average film rental per picture 
actually declined from $72 to $56, a drop of over 22 percent. 

According to our records, our pictures have generally been served for exhibi- 
tion at the Middleboro Theater reasonably close to availability. 

I do not believe Mr. Hodgdon has any cause for complaint as to Loew’s, Inc. 


Loring Hall Theater, Hingham, Mass. 


Mr. Murphy, the exhibitor, claims that while his aggregate grosses on pictures 
of all companies which played at the Loring Hall Theater in 1955 declined some 
11 percent from 1954, his total film rentals did not decline to the same extent. 
This is certainly not true of this company’s pictures, as indicated by the fol- 
lowing ememaney 


! | 


Number of Total Average 
pictures | rental rental per 
played received picture 


1953-1954 lis : ceanepennigametcnieaaaal 29 | $2, 593 
1954-55... ' hinosiienal 1, 146 


As a matter of fact the average film rental per phetare declined 50 guvecnt 
for our 1954-55 pictures as against those of the prior season. Most of our per- 
centage pictures now playing at this theater are licensed on a sliding scale, 
which automatically adjusts the film rental percentage according to the gross 
of the particular picture. 


Belmont Drive-In, Bellows Falls, Vt. 


Mr. Stocker complains that while his aggregate grosses of all companies’ 
pictures played at his theater in 1955 were less than he grossed in 1954, his 
aggregate film rentals were about the same. He also complains that whereas 
his grosses in 1954 increased over those of 1953, his film rentals increased pro- 
portionately more. 

As none of this company’s 1954-55 or 1955-56 pictures were licensed by Mr. 
Stocker, his complaint certainly has no application to this company. 

Twenty-seven of our 1953-54 releases did play at this theater at an aggre- 
gate rental of $1,023, or an average of about $38 per picture, practically all of 
them at moderate flat rentals. 

I do not believe Mr. Stocker has any reasonable complaint with respect to 
Loew’s Inc. 


Community Playhouse, Wellesley, Mass. 


Mr. Bendsley submits figures showing aggregate grosses and rentals at this 
theater for the 6 months “just prior to the elimination of the tax” with the same 
6 months of the following year, which means 1953-54. Though he claims rentals 
went up for the 1954 period as against 1953 while his grosses decreased, that 
is not borne out as to this company’s pictures of those periods, as shown by 
the following summary : 


| Number of Total 
pictures rental 
played received 


Average 
rental per 
picture 





a|s 
te | 
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Rather than an increase in rentals, there was actually a 13-percent decline in 
the average film rental per picture of our 1954-55 pictures as against that of 
our 1953-34 pictures played at this theater. 

Based upon our past experience at this theater, we believed our picture, The 
Tender Trap, starring Frank Sinatra, Debbie Reynolds, and David Wayne, and 
licensed at 35 percent of the gross, merited 4 days’ playing time, as had been 
given other pictures of the same caliber. Most of this company’s pictures are 
now licensed at moderate flat rental terms for this theater. 

I do not believe Mr. Bendslev has any reasonable ground for complaint as to 
Loew’s, Inc. 


Durfee Theater, Faul River, Mass. 

The Durfee Theater is in an intensely competitive situation, and this com- 
pany’s pictures are divided first-run between this theater and the Academy Thea 
tre, operated by Harry Zeitz. We previously bid in this situation. Any claimed 
shortage of product for the Durfee Theatre is certainly due principally to this 
competitive situation. 

Despite Mr. Lider’s claim that almost every top attraction is now either 70 
percent or 50 percent, and no less than 35 percent or 40 percent, our records 
indicate that of the 10 pictures of our last 2 seasons’ product which played at 
the Durfee Theatre we actually received a rental of 25 percent on 8 of them. 
While Mr. Lider claims a decrease in the number of admissions at the Durfee 
Theatre in 1955 over 1954 of somewhat less than 6 percent, the following sum- 
mary shows that the average film rental per picture of our 1954-55 product 
declined over 2 percent from the average rental of our 1953—54 product. 


Number of Average 
pictures rental per 
played 1 picture 


1953-54 J 
SE ideonids am moelawaeaien 


Empire Theater, Fall River, Mass. 


Only 6 of this company’s pictures of the 1953-34 season and 4 of the 1954-55 
product played at the Empire Theater first run, and we received 56 percent less 
during the 1954-55 season, as follows: 


Number of A veragt 
pietures r rental per 
played rec picture 


$749 
{a8 


The exhibitor also elected to play “I'll Cry Tomorrow,” one of our outstand- 
ing pictures of the 1955-56 season at the Empire Theater for an extended run 
to an outstanding gross. 


Capitol Theater, Fall River, Mass.: Park Theater, Fall River. Mass. 


Both the above theaters play subsequent runs in Fall River. 

Practically all of our pictures which have played at these theaters have 
been licensed at moderate flat rental terms, including our top grossing pictures. 

Following are summaries of our pictures which have played at these theaters: 


Park Theatre 
" j 
Number of | Total | Average 
| pictures | rental | rental per 
played | received picture 


‘ 7 ‘ $530 
1954—55___- i ; we ’ 360 
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Capitol Theatre 





Number of Total Average 

| pictures rental rental per 

} played received picture 
om o—teceee Sep egenesnenneee aed energy —| ——______ 
SD sie cat tkdieadlasobeeemnusntabesbiestcombhanwalee } 9 | $1, 613 | $179 
BEE. cacncacunnsesecnesoncbibbtllsUiths acid ichbied. ised 5 | 770 | 154 
ED A taebeb nies nacbdabumecentes scbelieresenamvapeenoaent 3 


The number of our pictures played at the Capitol Theatre is interesting in 
light of Mr. Lider’s claim of “‘a shortage of product for this theater.” 


Center Theatre 


| Number of Total | Average 





pictures rental | rental per 
played | received | picture 
Opps ile Joon Se eae edi slew 1 | $333 | $333 
PE. 3s bninnbisde dbs het gca ne echticndh4siada «ne <erdienvet | 2 200 100 











1954-55 rentals are 67 percent below 1953-54. 
I do not believe Mr. Lider has any reasonable ground for complaint against 
Loew’s Inc. 

BEN H. ROSENWALD. 
Sworn to before me this 29th day of May 1956. 
[SEAL] 

JAMES H. FRANCIS, 
Notary Public. 


STATE oF OHIO, 
County of Cuyahoga, ss: 


Jack Sogg, being duly sworn, deposes and says: 

I am the resident manager of the Cleveland, Ohio, branch of Loew’s Inc. which 
serves the Union Theater, Richwood; the Rialto Theater, Plain City; the 
Telegraph and Parkside Drive-In Theatres, Toledo; the Duncan Theatre, Kill- 
buck; the Temple Theatre, Orwell; the Ross Theatre, Rossford and the West 
Theatre, Barberton, Ohio, whose operators have heretofore filed with this 
committee their respective affidavits concerning these theaters. 

Based upon the records of this office and my personal knowledge, I submit the 
following with respect to each of the above-named situations. 


Union Theatre, Richwood, Ohio; Rialto Theatre, Plain City, Ohio 


Both the above theaters are operated by Mr. Jerry Anderson. In his affidavit 
covering both these theaters, Mr. Anderson complains generally of ‘“exor- 
bitant film rentals” and a claimed “film shortage.” 

We license our pictures for each of these theaters on a so-called output deal 
for each season’s product at moderate flat rental terms consistent with the 
grossing possibilities of the theaters. For the Union Theatre, Richwood, the 
top rental is $20, and for the Rialto Theatre, Plain City, the top rental is also 
$20. These rentals apply to this company’s top grossing pictures such as 
Mogambo, Seven Brides for Seven Brothers, and Blackboard Jungle. In addition, 
where warranted, adjustments have, on occasion, been made even on these 
flat-rental pictures. 

Following is a summary of this company’s pictures which have played at each 
of these theaters since the 1953-54 season. 


Union Theater, Richwood, Ohio 


| 











Number of Total Average 
pictures rental rental per 
played received picture 

isbn aaltepet tenein tie leshinlitcnimeigeaeeadncncapninntaatite | —_ 

sitio oxschactneinbechiasivn eli tilapalghal a abisaaildeleiisiith gieinires titania weaned 21 | $380 $18 
i isnasesconsoes (Lana panne eeiane tee pecuteassaaecinte 19 | 315 16 
SP tkittiiidncvebechnctbccceuaniebbnin Gawain. 8 | 15 





125 | 
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Rialto Theatre, Plain City, Ohio 


Number of Total A veragr 
pictures rental rental per 
played received picture 


$4.22 
“47 


We believe the above adequately demonstrates that the rentals for this com- 
pany’s pictures which have played at these theaters can in no manner be consid- 
ered “exorbitant.” As a matter of fact, the rentals received for many of these 
pictures which cost vast sums to produce, have hardly covered the cost of handling 
the prints for their engagements. 

We have sold these theaters on practically a minimum deal, and at no time has 
Mr. Anderson ever complained to us about such overall deal; neither has he made 
uny specific complaint in his affidavit about this company. 

We have at all times made every effort to serve each of these theaters as early 
as they may be reasonably entitled, on the basis of the rentals paid by them. 

It is also pertinent, we believe, in view of the general claim of a desperate film 
shortage that Mr. Anderson played only about two-thirds of our pictures avail- 
able for the Union Theater—Richwood, of the 1953—4 and 1954—55 seasons, can- 
celing the others from his contract. 

I do not believe Mr. Anderson has any reasonable cause for complaint with 
respect to this company. 


Telegraph Drive-In Theater, Toledo, Ohio; Parkside Drive-In Theater, Toledo, 

Ohio 

Both the above theaters are operated by Mr. James Dempsey, who, in his affi- 
davit, makes only a general allegation concerning the aggregate grosses and film 
rentals at each of these theaters. Mr. Dempsey, we understand, is no longer con- 
nected with the operation of these drive-ins. 

Following is a summary of this company’s pictures which have played at the 
Telegraph Drive-In since our 1953-54 season: 


' 


Num ber of Total | A veruge 
pictures rental rental per 
played received picture 


ehiddad aassed ‘ e $3, 010 $177 
BR icemn pectconndubnee pide sseny gpa aioe ‘ 1, 473 126 
1955-56........ ‘ : 5 475 79 


It is evident from the above that the average rentals per picture of this com- 
pany’s 1955-56 product, which have played at this theater, is 30 percent below 
the average rentals per picture of our 1954—55 product, which was in turn almost 
29 percent below the average rental of our 1953-54 pictures which played at 
this theater. These figures speak for themselves. 

For the Parkside Drive-In Theater, Mr. Dempsey states that its grosses im- 
proved from $78,561 in 1953 to $101,519 in 1954, an increase of some 22% per 
cent. This company’s rentals for our 1954-55 pictures played at this theater, 
however, increased by only about 5 percent, as shown by the following summary. 
None of our 1955-56 pictures have yet played at this theater. 


' 
| 
i 


Number of Total 4 verage 
pictures | rental rental per 
played received picture 

$151. 50 
157. 00 


We do not believe there is any reasonable complaint with respect to this 
company. 
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Duncan Theater, Killbuck, Ohio 


Mr. William Duncan, operator of the Duncan Theater, makes no specific com- 
plaint with respect to Loew’s, Inc., but complains generally of exorbitant film 
rentals and a desperate film shortage. 

Of our past three seasons product (since 1953-54), Mr. Duncan has played 
only 15 of this company’s pictures in all at the Duncan Theater, 9 of the 1953-54 
product, 5 of the 1954-55 product, and only 1 thus far of our 1955-56 product. 
This is especially significant in view of his claim of a desperate film shortage. 

All of the above pictures were licensed at moderate flat rental terms, including 
top grossing pictures like Blackboard Jungle, which was licensed at a flat rental 
of $17.50. 

We do not believe Mr. Duncan has any reasonable complaint with respect to 
Loew’s, Inc. 


Temple Theater, Orwell, Ohio 


Mr. Lee Hendershott, operator of the Temple Theater makes no specific com- 
plaint against this company, but complains generally about film rentals. 

Mr. Hendershott makes no comparison of grosses and film rentals at the 
Temple Theater for different periods. However, the following summary of this 
company’s 1953-54 and 1954-55 pictures played at the Temple Theater indicates 
that the average rental per picture of our 1954-55 product was almost 35 percent 
below the average rental received for our 1953-54 pictures played at this theater. 








| Number of | Total Average 


pictures | rental | rental per 
played received picture 
SE, Uc cca ckss pa eblies diewkb ae scebkdion sb aueeebel | 29 $1, 253 $43 
ee 


Salted ini aang seen : ; 31 871 28 


t 


We have made numerous adjustments in the rentals of our pictures when 
requested by Mr. Henderschott. We have never received any complaint from 


this exhibitor, and do not believe he has any reasonable cause for complaint 
with respect to this company. 


Ross Theater, Rossford, Ohio 


Mr. Walter J. Kotowicz, the operator of the Ross Theater, makes no specific 
complaint against this company. From his own overall figures, the aggregate 
grosses at this theater have increased somewhat each year since 1953, while 
the film rentals paid increased by a somewhat larger percentage from 1954 over 
1953, but were actually less for 1955 over 1954 though the grosses had increased. 

This company’s pictures are licensed to Mr. Kotowicz on our output deal for 
each season’s product all at flat rental terms, with a top of $17.50 for top grossing 
pictures like Blackboard Jungle. The rentals charged for some of the pictures 
licensed is hardly sufficient to cover the cost of handling the prints for their 
engagement. 

Mr. Kotowicz has never made any complaint to us concerning the rental terms 
on our pictures, and we do not believe he has any reasonable complaint Ccon- 
cerning this company. 


West Theater, Barberton, Ohio 


Mr. Vincent Lauter, the manager of the West Theater, in his affidavit, admits 
aggregate grosses at this theater have increased each year from 1953 to 1955. 
While he complains that aggregate film rentals for 1955 exceeded rentals paid 
in 1954 by a greater percentage than the 1955 grosses exceeded those of 1954, 
that is at least offset by the fact, by his own figures, that while his 1954 grosses 
exceeded his 1953 grosses by $7,673, his film rentals for 1954 were actually less 
than he paid in 1953. It is difficult to see what complaint he has. 

Following is a summary of this company’s pictures played at the West Theater 
during the period referred to by Mr. Lauter: 





| Number of Total | Average 
| pictures | rental | rental per 
| played | received | picture 
} 
ene Art ns tiene meee een poy gms 26 | $1, 063 $41 
1954-55_.....- ee 33 1, 067 32 


ne ee ee et eee een See 12 ” 387 30 
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The figures indicate that the average rentals per picture of this company's 
product have actually declined in face of an increase in this theater's grosses 
during that same period. 

We do not believe Mr. Lauter bas any reasonable canse for complaint with 
respect to this company. 

Jack Sues. 

Sworn to before me this 16th day of May 1956. 

[SEAL] Eva Urpans, Notary Public. 

My commission expires April 12, 1956. 


STATE OF TEXAS, 
County of Dallas, 8s: 

Louis J. Weber, being duly sworn, deposes and says: 

I am manager of the Dallas, Tex., branch office of Loew's Inc., which serves 
the Varsity Theatre, Fort Worth, Tex., operated by Mr. Don Dickson, and the 
Parkaire Drive-In and New Isis Theatres, Fort Worth, operated by Mr. L. © 
Tidball, both of which exhibitors have heretofore filed with this committee 
their respective affidavits concerning these theaters. 

Based upon the records of this office and my own personal knowledge, I submit 
the following information concerning these situations. 


Varsity Theatre, Fort Worth, Tex. 


Mr. Dickson, in his affidavit, complains of percentage requirements for the 
license of pictures though he makes no specific reference to this company. Ac- 
cording to our records, only 1 of the 66 of this company’s pictures which have 
played at the Varsity Theatre since the 1953-34 season was licensed on percentage 
All others were licensed at moderate flat rentals, including this company’s 
top grossing pictures such as Knights of the Round Table ($30), Blackboard 
Jungle ($45), and Tender Trap ($35). 

The following summary of our pictures played at this theater adequately 
indicates that this company’s film rentals have been reasonable: 


Number of Total A verage 
pictures rental rental per 
played received picture 

A : 26 $807 $31 

1056-56... ....<.-2:. Vedinte 29 | 825 | y | 

i eaics.<geveven~ sen onsephcol Hata~ shibiatichtn okt 1 | 256 | 23 
t 


There was a 10-percent drop in the average film rental per picture from the 
1958-54 to the 1954-55 season, and an additional decline of over 15 percent 
in the average film rental per picture from the 1954-55 season to the 1955-56 
season. 

Mr. Dickson has no reasonable grounds for complaint against Loew’s Inc. 


New Isis Theater, Fort Worth, Tez. ; Parkaire Drive-In, Fort Worth, Tez. 

Both the New Isis and Parkaire Drive-In Theaters are in highly competitive 
areas and participate in competitive bidding with other theaters in their re- 
spective areas for a prior run. Mr. Tidball’s claim of a film shortage should 
of course be considered in light of the fact that he must compete for early 
availabilities with other theaters which also need pictures. 

Mr. Tidball claims that film rentals at the New Isis Theater increased at a 
greater rate than did his grosses between 1952 and 1954, and that rentals 
increased from 1954 to 1955, though his grosses declined. 

The following summary of this company’s pictures played at this theater 
does not show any such pattern. 


ea 
Number of Total A verage 


pictures rental rental per 
played received pieture 





—— SS ee eee 
} 


Panes che 51s. 32 pe taccdikdenmcons . 25 $3, 236 $129 
1954-55 on atenieeen = _ 23 1, 618 70 


7 434 62 


Mr. Tidball paid us for our 1954-55 pictures which played at this theater an 
average film rental over 45 percent less than the average film rental paid us 








660 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


per picture for our 1953-54 product. In addition, the average film rental paid 
us per picture for the 1955-56 product which played here was an additional 
11 percent under the average film rental for the preceding year. 

I do not believe Mr. Tidball has any reasonable ground for complaint against 
Loew’s, Inc., here. 

The Parkaire Drive-In Theater is presently engaged in competitive bidding 
against three other theaters in its competitive area, each of which wants to 
play the same picture ahead of all the others. 

During the 1953-54 season, the Parkaire Drive-In was successful in the bidding 
on 8 pictures; it won 10 of our 1954—55 pictures through competitive bidding and 
has thus far won 9 of our 1955-56 pictures through this bidding. The terms on 
these pictures are, of course, those offered by the exhibitor himself in his desire 
to get these pictures ahead of his competitors, and no general conclusions can be 
drawn from these pictures. 

On pictures which have been licensed for exhibition at the Parkaire Drive-In 
without bidding, the following is shown: 























| Number of Total | Average 
pictures rental | rental per 
| played received picture 
STII is, tciinc wes shocsh eden tnlasntosiibanaidadistadaln acegaibeenitit tab ecdatalpaninaiainactiaaedie 26 $2, 079 $80. 00 
PIII ts nin Ann aieaieaernimmahtenbes nemmbeineenninedl 6 165 27. 530 








I do not believe Mr. Tidball has any reasonable ground for complaint against 
Loew’s, Inc., here. 
Louis J. WEBER. 
Sworn to before me this 18th day of May 1956. 
[SEAL] Don C. Dovue.tas, 
Notary Public, Dallas County, Tez. 


APPENDIX XI 


FRANKLIN, INp., November 19, 1954. 
Mr. CHARLES M. REAGAN, 


Loew’s Inc., Broadway at 45th Street, New York, N. Y. 


DeaR CHARLIE: As the national director of Allied of Indiana, in behalf of 
our organization and personally, may I express my sincere thanks to you and 
Metro-Goldwyn-Mayer for bringing to our annual convention Metro’s ticket- 
selling workshop. In all the years I have attended exhibitor meetings never 
have I received so much good practical information as I received last Tuesday 
during the workshop. In addition, my managers received not only a refresher 
course in show business, but enough ideas to use in selling tickets for many 
months to come. 

Particularly was I impressed by the fact that the ticket-selling workshop 
did not emphasize your product but did emphasize how to wring those extra 
dollars out of the theater’s box-office potential. 

All our members, without exception, were loud in their praise of your fine 
unselfish endeavor. All were most complimentary in their remarks as to Mike 
Simons’ enthusiastic and effective selling of your program. 

May I tell you your ticket-selling workshop is additionally creating divi- 
dends of exhibitor good will for your company where it shows that has not been 
equaled any time by any effort to improve distributor-exhibitor relations. 

Last summer when I discussed your idea for a ticket-selling workshop little 
did I dream such a well-planned and beautifully executed endeavor would 
result. Thanks so much to you and to Mike for the privilege of participating. 
The whole motion-picture industry owes Metro lots of orchids for a fine 
contribution. 

Kindest regards, 


TRUEMAN T. REMBUSCH. 





— + bee oe ee eet ee 
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ApPenpix XII 


Number of bookings of Loew’s pictures distributed for the 1954-55 season ae of 
April 5, 1956 


Number ! Number 

Picture of bookings Picture of bookings 
Betrayed 5, §| Jupiter's Darling._............ 10, 159 
Beau Brummell 28; Hit the Deck 11, 014 
Rogue Cop , 981 | Anchors Aweigh —......----. awe 
Brigadoon , 573 | Blackboard Jungle___..__....-. 14, 
A Woman’s Face $} The Glass Slipper_............ 9,! 
Dr. Jekyll and Mr. Hyde___---- Bedeviled____—- 7. 


3, 303 | Camille sscamaaiaetiak : ie 
Tarzan, the Ape Man 8, 351 The Prodigal —__- a 10, 
ill 8, 103 | The Marauders __-_ : vine Se 
Last Time I Saw Paris | Love Me or Leave Me ; 11, 6 
Crest of the Wave . Moonfleet __. : s 6, 
Deep in My Heart “4 Interrupted Melody___..___-- 8, 35 
Battleground Sel) The Wieere of Os. 6,7 
Asphalt Jungle 6, 709 | The Cobwebb Ween 
Bad Day at Black Rock____--- 12, 887} The King’s Thief 5, 
Green Fire 12, 072} The Scarlet Coat ___ ~~ 6, 
Many Rivers to Cross_____----- 12, 500 


ApPpENDIx XIII 


Hearings on complaints of independent motion-picture exhibitors by the Sub- 
committee on Retailing, Distribution, and Fair Trade Practices of the Senate 
Select Committee on Small Business 


AFFIDAVIT OF ROBERT MOCHRIE 


STATE OF NEw YORK, 
County of New York, 8s: 


Robert Mochrie, being duly sworn, deposes and says: 

I reside at 530 East 86th Street, New York, N. Y., and am in charge of sales 
for Samuel Goldwyn Productions, Inc. Pursuant to the terms of the distribu- 
tion agreement between my company and Loew’s, Inc., all contracts for the 
exhibition of Guys and Dolls must be approved by the Goldwyn organization. 

This affidavit is made in response to two affidavits submitted by Trueman 
Rembusch, verified February 27, 1956, and March 16, 1956, which relate to the 
negotiations had relative to the possible licensing of Guys and Dolls for exhibi- 
tion in one of Mr. Rembusch’s theaters in Columbus, Ind., a town with a popu- 
lation of approximately 20,000. 

At the outset, we must bear in mind that Mr. Rembusch has no competition 
in Columbus. There are 3 conventional theaters in Columbus and 1 drive-in 
theater, and Mr. Rembusch’s organization operates them all. Thus, unless a 
picture is licensed to one of Mr. Rembusch’s theaters in Columbus, a producer 
has no other available outlet. 

It is to be noted that of Mr. Rembusch’s 4 theaters, 2 only are first-run 
theaters, 1 is a second run, and the fourth is a drive-in which assumedly is not 
available for use in the wintertime. 

It is also to be noted that of the two first-run theaters, the Mode and the 
Crumps, only the Crumps was open at the time of our negotiations. The Mode 
was closed at that time and had been closed for some considerable period of time. 

Mr. Rembusch charges to this committee concerned the following: (1) Illegal 
clearance in favor of a theater in Indianapolis over his theater in Columbus, Ind.; 
(2) fixing minimum admission prices; (3) discrimination in refusing to license 
him the picture on a 90-10 deal (hereinafter described) ; (4) attempting to con- 
dition the license for Guys and Dolls in Columbus upon his acceptance of the 
picture in other theaters in his circuit, and (5) refusing to license the picture for 
exhibition in the theater of his choice. 

Each of the charges made is completely without any basis in fact. 

This is demonstrated by a series of telegrams between Mr. Rembusch or his 
representative, and myself, which clearly show that there is absolutely no 
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foundation to his charges. On the contrary, those telegrams show that Mr. 
Rembusch’s conduct was arbitrary and highhanded, because he has no competi- 
tion in Columbus, Ind. 

I set forth these telegrams seriatim in order to show exactly what took place: 


FRANKLIN, INpD., January 31, 1956. 
Rosert Mocurie, 
Goldwyn Productions: 


No word Metro Guys and Dolls as promised our telephone conversation Janu- 
ary 13th. Accept your term demands 70-30 for Mode Theater, Columbus, Ind., 
due to picture passed our availability. Have not made decision as to admission 
price levels. 

SYNDICATE THEATERS, INC., 
TRUEMAN T. RemsusH. 


SAMUEL GOLDWYN PRODUCTIONS, 
New York City, January 31, 1956. 
Mr. TRUEMAN T. REMBUSCH, 
Syndicate Theaters, Inc. 


Your telegram today Guys and Dolls, Columbus, Ind. Am not agreeable play 
picture Mode Theater. Am agreeable accept terms you offer for your Crumps 
Theater. If this is agreeable to you suggest you contact Metro representative. 
Regards. 

Rosert Mocnrie. 


FRANKLIN, INp., February 1, 1956. 
Rosert MocHrie: 

Retel 31st contents surprising in view telephone conversation January 13 you 
specifically demanded 70-30 deal Guys Dolls Mode Theater, Columbus, Ind. 
Yesterday I acceded to your demands by telegram. Additionally Crump Theater 
not equipped stereophonic sound as is Mode Theater only theater in Columbus 
so equipped; therefore unable to play Crump as demanded your telegram. Are 
you withdrawing 70-30 demands offered Mode Theater January 13? If so why? 
Additionally, your procrastination this matter preventing exhibition of picture 
on our usual availability which loss of availability seriously damages our 
company. 

SYNvDICATE THEATERS, INC. 
TRUEMAN T. Rempvscu. 
(Sender waiting answer by wire.) 


SAMUEL GOLDWYN PRODUCTIONS, 
New York City, February 6, 1956. 
Mr. TrvuEMAN T. REMBUSCH: 


Question of theater was not an issue on January 13th when we talked and 
became so only last week. We are prepared to service the Crump Theater with 
an optical print and we definitely prefer the Crump Theater to exhibit Guys and 
Dolls. If you are insistent that this picture play the Mode Theater which is now 
closed we will comply with your request despite fact we think it is unwise to 
do so. Regards. 


Ropert Mocurie. 


INDIANAPOLIS, IND., February 8, 1956. 
Rosert MocHRIE: 


Retel February 6th your point Mode Theater, Columbus, closed unusual since 
you accepted closed Keith Theater showing Indianapolis Guys Dolls play date 
opening Christmas week. Your refusal sell us same terms Indianapolis showing 
and slow acceptance our agreeing ‘to your, repeat, to your confiscatory term de- 
mands 70-30 with no advertising allowance or overhead consideration relegates 
Columbus showing minimum 9 weeks after legal and rightful playing position 
our Mode Theater. Consider this wire request you furnish print Guys Dolls use 
Mode Theater, Columbus, Ind., open February 16th or not later than 22d since 
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time is of essence and audience potential Guys Dolls dropping daily due unfair 
and late playing position you have maneuvered Columbus showing and onset 
Lenten season common sense dictates charging regular admissions 60 cents 
adults, 25 cents children. Please confirm return wire. Play date requested 
so advertising campaign can be launched immediately. 
SynpicaTte THeaters, Inc., 
TRUEMAN ReEMBUBCH. 


SAMUEL GotLpWwYN PrRopucTIONS, 
New York City, February 14, 1956. 
Mr. TRUEMAN T. REMBUSCH: 

My absence from the city prevented me from answering your wire of February 
Sth earlier. ‘The charges you make are wholly unfounded. You recall that we 
always preferred Crumps for Guys and Dolls. We still do. You are hurting 
our revenues by showing Guys and Dolls at the Mode on your method of exhibi 
tion. We think your experience at the Mode will prove us right. If you insist 
on the Mode rather than Crumps we will furnish print for the Mode on February 
22 or thereafter on terms 70-80. You are wrong about advertising. We were 
and are agreeable to assume 70 percent of cost of advertising. Amount to be 
mutually agreed upon. 

Rovert MocHrir. 


| Letter] 


SYNDICATE THEATRES, INC., 
Franklin, Ind., February 16, 1956. 


Mr. Ronert MocaArier, 
Goldwyn Productions, 
New York, N. Y. 


Dear Mr. Mocurie: On February 8, 1956, Mr. Rembusch sent the last of his 


many proposals made to you on Guys and Dolls for use in Columbus, Ind. This 
proposal was sent by wire. He ended that wire with this sentence, “Please con- 
firm by return wire play date requested so advertising campaign can be launched 
immediately.” 

In anticipation of your reply he held himself in readiness for action until 
Monday morning, February 13. Your wire accepting February 22 for our Guys 
and Dolls booking in Columbus, Ind., was received shortly before 10 a. m.., 
February 15. 

In spite of my conviction that your delay in answering Mr. Rembusch’s wire 
of February 8 changed all plans for reopening the Mode Theater at Columbus, 
1 did make every effort to reach Mr. Rembusch by telephone without success. 

Should you desire to discuss further the issue at hand or any other, you 
may reach Mr. Rembusch at the following address: Trueman T. Rembusch, 
Florian Apartments, Nurmi Isles, Ft. Lauderdale, Fla. Telephone: JAckson 
2-9663. 

Very truly yours, 
J. P. FINNeERAN, President. 
SYNDICATE THEATRES, INC. 


(1) 


Clearance.—With respect to the licensing of this picture in Columbus, I dis 
cussed with Mr. Rembusch only the terms upon which Guys and Dolls was to be 
licensed and the theater in which it was to be exhibited. Obviously, the date 
of exhibition could not be set until these matters had been agreed upon. 

The fact is that the first request made to me by Mr. Rembusch for a specific 
play date was contained in his telegram dated February 8, 1956, where he said 
he wanted the picture for “* * * February 16 or not later than the 22d * * *.” 
In my telegram of February 14, 1956 I offered the picture to Mr. Rembuseh to 
commence exhibition on February 22, 1956, one of the dates requested by him. 

In licensing Guys and Dolls for exhibition first run Indianapolis no clearance 
of any kind over Columbus was discussed or granted. 

Consequently, there is absolutely no validity to the charge that Indianapolis 
was granted clearance over Columbus, or that his availability was delayed. 


75964—56——-43 
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(2) 


Fixing prices.—In the light of Mr. Rembusch’s affidavit verified February 27, 
1956, it is difficult to understand the basis for this charge. In that affidavit 
Mr. Rembusch states (p. 2) that when he commenced negotiations for Guys and 
Dolls he told Mr. Gauker, the Metro branch manager in Indianapolis, that he 
was prepared “* * * to charge $1.25 for adults and 50 cents for children * * *.” 

Again, on February 8, 1956, Mr. Rembusch wired me that he intended to charge 
“* * * regular admissions, 60 cents adults and 25 cents children.” After 
receipt of this communication the picture was offered to him and not one word 
was said by me about admission prices (telegram dated February 14, 1956). 

My only knowledge of the admission prices to be charged by Mr. Rembusch 
was obtained from these two incidents. I imposed no conditions, expressed, 
implied, or otherwise as to admission prices. 

Thus, this charge is untrue. 

(3) 


Discrimination.—Guys and Dolls is being licensed on a theater-by-theater basis. 
Where Guys and Dolls is licensed on a 90-10 deal a division of the profits is made 
after all theater expenses are deducted from the gross receipts. Hence, in 
considering the value of such an offer, consideration must be given to both the 
expenses as submitted by the exhibitor and the anticipated gross receipts for 
the engagement. The expense statement submitted by Mr. Rembusch was in 
our judgment too high in proportion to the potential gross. In our considered 
judgment we could not realize a reasonable rental for this outstanding production 
on such a 90-10 deal in the Mode Theater, Columbus. 

If we accept different terms for two theaters it does not mean that we 
are discriminating in favor of one theater or another, but only that we are 
aecepting what we think are reasonable terms for each theater on an individual 
basis. This is what happened with the negotiations for Guys and Dolls in 
Indianapolis and Columbus. The 90-10 terms were acceptable to us insofar 
as Indianapolis was concerned because we were Satisfied with the expenses in 
proportion to the anticipated gross, but these terms were not acceptable to us 
in Columbus because the expenses were too high in proportion to the anticipated 
gross. 

(4) 


Conditioning—I am charged with attempting to condition the licensing of 
Guys and Dolls to Mr. Rembusch in Columbus on the condition that he also 
license the picture in other theaters on this circuit (affidavit, p. 4). 

Like all other charges made in Mr. Rembusch’s affidavit, this is untrue. I 
did not, in the conversation referred to, or in any other conversation or com- 
munication with Mr. Rembusch, in any manner whatsoever, attempt to condi- 
tion the licensing of this picture in Columbus upon his agreeing to license it 
in any other theater of his circuit. 

(5) 


The theater.—In my first telephone conversation with Mr. Rembusch regard- 
ing the licensing of Guys and Dolls, he advised me that the Crumps Theatre 
was a going operation and that the Mode Theatre had been closed for some 
time. At that time and throughout our remaining discussions I took the posi- 
tion that we would both gain by his exhibiting the picture in the largest and 
only operating first-run theater in Columbus. It had always been my belief 
that since the Crumps was the only first-run theater in Columbus which the 
movie-going public was then in the habit of attending, it would be unfair to place 
this production in a closed theater. His position, which he at all times refused 
to change, was that he would never license a picture of this magnitude at the 
Crumps even though it was the largest and best theater in town, but insisted 
on the theater of his choice, the closed Mode Theatre, or not at all. Apparently 
he had an abundance of pictures which could be played at the Crumps and he 
saw an opportunity to gain something for his closed theater. In this, Mr. Rem- 
busch gave no consideration to the producer whose revenue would be seriously 
affected by placing the picture in the closed theater. Despite my conviction, 
I finally offered to license the picture for exhibition in his closed theater. 


CONCLUSION 


Guys and Dolls was offered to Mr. Rembusch at the theater he insisted upon, 
and for one of the alternative dates submitted by him or at any time thereafter, 
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and without any mention of admission price on my part, as evidenced by my 
telegram dated February 14, 1956. 

Even though we yielded to the demands of Mr. Rembusch and consented to 
the showing of our very valuable picture at his closed theater, Mr. Rembusch 
refused to take the picture. Evidently he wanted me to yield to further demands 
and consequently his representative suggested that I communicate with Mr. 
Rembusch, in Florida. 

To date, Guys and Dolls has not been exhibited in Columbus, despite the fact 
that it has been made available to Mr. Rembusch., 

Rosert MOcCHRIE. 

Sworn to before me this 18th day of May, 1956. 

THEODORE M. WOLKor, 
Notary Public, State of New York. 
Commission expires March 30, 1957. 


APPENDIX XIV 


AFFIDAVITS OF BRANCH MANAGERS OF TWENTIETH CENTURY-Fox FILM CorP. IN 
REPLY TO AFFIDAVITS OF EXHIBITORS, SUBMITTED BY JOHN CASKEY, COUNSEL 


Hearing on complaints of independent motion picture exhibitors—Senate Select 
Committee on Small Business 


AFFIDAVIT OF RICHARD FULHAM 
STATE OF COLORADO, 
County of Denver, ss: 

Richard Fulham, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as the branch man- 
ager of its Denver exchange. In that capacity I have, among other duties, super- 
vision over the licensing of Twentieth Century-Fox Film Corp.’s pictures to 
various theaters located in the State of Colorado, including the Vogue Theatre 
in Littleton, which is operated by James J. Petersen. 

2. I have read the affidavit of Mr. Petersen dated January 27, 1956, which he 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion picture exhibitors. In his 
affidavit Mr. Petersen makes specific reference to either Twentieth Century-Fox 
Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining any 
specific complaints made in Mr. Petersen’s affidavit with respect to the manner 
in which Twentieth Century-Fox Film Corp. licensed pictures to his theater. 
This affiant does not intend to refute or explain any statements Mr. Petersen 
may have made about the general problems which today’s motion-picture exhib- 
itor may face, as I understand that general topic will be discussed by some other 
representative of my company. 

4. Mr. Petersen’s affidavit specifically refers to Twentieth Century-Fox Film 
Corp. or to pictures released by it in only one respect where he states : 

“My flat film rental brackets are essentially the same now with all these dis- 
tributors as they were in 1953, with the exception of Twentieth Century-Fox, 
where my $35 top bracket was reduced to $30 as a result of a series of 6 test 
engagements played to determine the ability of my theater to pay. This com- 
pany still requires an occasional percentage engagement of me, however (par. 6 
of Mr. Petersen’s affidavit). 

5. It is true, as Mr. Petersen states, that Twentieth Century-Fox has been 
most generous in making very attempt to reduce his film rentals. Occasionally 
we have licensed percentage pictures to Mr. Petersen and he seemed to be very 
happy with this arrangement. 

6. We have made every endeavor to be fair with this exhibitor, and we feel 
that he has no cause for complaint regarding his treatment from this company. 


RIcHARD FULHAM. 


Subscribed and sworn to before me this 14th day of May 1956. 
E. LouIsE FERGUSON. 


My commission expires April 10, 1960. 
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AFFIDAVIT oF DAvip S. GoLp 


STATE or Iow4, 
County of Polk, 88: 

David S. Gold, being duly sworn, deposes and says: 

1. I am employed by Twentieth Centry-Fox Film Corp. as the branch manager 
of its Des Moines exchange. In that capacity I have, among other duties, super- 
vision over the licensing of Twentieth Century-Fox Film Corp.’s pictures to 
theaters located in the State of Iowa, including the Watts Theater in Osage, 
which is operated by J. H. and M. H. Watts. 

2. I have read the affidavit of J. H. and M. H. Watts dated February 14, 1956, 
which they submitted to the Senate Select Committee on Small Business in 
connection with the hearing on complaints of independent motion-picture ex- 
hibitors. In their affidavit they make specific reference to either Twentieth 
Century-Fox Film Corp or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in the affidavit of J. H. and M. H. Watts with respect to the 
manner in which Twentieth Century-Fox Film Corp licensed pictures to their 
theater. This affiant does not intend to refute or explain any general statements 
J. H. and M. H. Watts may have made about the general problem which today’s 
motion-picture exhibitor may face as I understand that general topic will be 
discussed by some other representative of my company. 

4. J. H. and M. H. Watts, in their affidavit specifically refer to Twentieth 
Century-Fox Film Corp. or to pictures released by it where they state that Fox 
sold unimportant pictures to them on a sliding scale with a floor of 25 percent 
and a floor of 50 percent for important pictures (p. 10 of the J. H. and M. H. 
Watts affidavit). 

5. In my experience with Mr. Watts I have found that there is no way to 
make him a satisfied customer. We have tried in every way to sell him our 
pictures in such a manner that would be fair to both of us. Our records indi- 
cate that we have been most generous in granting him film rental adjustments 
in many cases where he definitely did not deserve such adjustments. Neverthe- 
less, he has been unreasonable in never ceasing to request additional adjustments. 

6. In view of the foregoing facts I cannot see where J. H. and M. H. Watts 
have any genuine complaint against Twentieth Century-Fox Film Corp. 


Davip S. Gorn. 


Subscribed and sworn to before me this 11th day of May 1956. 
K. MELoneE, Notary Public. 


AFFIDAVIT OF DAVID 8S. GOLD 
STATE oF Iowa, 
County of Polk, ss: 

David S. Gold, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as a branch manager 
manager of its Des Moines exchange. In that capacity I have among other 
duties, supervision over the licensing of Twentieth Century-Fox Film Corp.’s 
pictures to Various theaters located in the State of Iowa, including the Northwood 
Theatre in Northwood, which is operated by Charles L. Jones. 

2. I have read the affidavit of Mr. Jones dated January 25, 1956, which he 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion picture exhibitors. In his 
affidavit Mr. Jones makes specific reference to either Twentieth Century-Fox Film 
Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mr. Jones’ affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed pictures to his theater. This affiant 
does not intend to refute or explain any statements Mr. Jones may have made 
about the general problems which today’s motion-picture exhibitor may face 
as I understand that general topic will be discussed by some other representative 
of my company. 

4. Mr. Jones’ affidavit specifically refers to Twentieth Century-Fox Film Corp. 
or to pictures released by it in only one respect where he states that the company 
demanded 50 percent of the gross receipt on its pictures The Robe, The Tall Men, 
A Man Called Peter, and The Seven-Year Itch (par. 8 of Jones’ affidavit). 
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5. Our records reveal that Mr. Jones was in error when he made such an 
assertion. We licensed Mr. Jones The Tall Men, A Man Called Peter, and The 
Seven-Year litch at $50 a picture, or 40 percent of the gross. 

6. Insofar as The Robe was concerned, we licensed this picture at 50 percent, 
with a reversion to 40 percent if the picture grossed less than $300. Despite the 
fact that the film grossed $336.40, at Mr. Jones’ request we still reduced the 
rental to 40 percent. 

7. Based on the past grosses of our pictures to Mr. Jones, our rentals on these 
pictures are certainly very fair. Mr. Jones at one time mentioned to me that he 
thought our sales policy with respect to his theater was a fair one. In view of 
this prior assertion I am surprised that he mentions our company in his affidavit 

Davip 8. GoLp 


Subscribed and sworn to before me this 11th day of May 1956. 
K. MELONE 


AFFIDAVIT OF Jack H. LORENTz 


STATE OF WISCONSIN : 
County of Milwaukee, 8s: 

Jack H. Lorentz, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as a branch manager 
of its Milwaukee exchange. In that capacity, I have, among other duties, super- 
vision over the licensing of Twentieth Century-Fox Film Corp.'s pictures to 
various theaters located in the State of Wisconsin, including the Hollywood and 
Highway 29 Drive-In Theatres in Wausau, both of which are operated by Sig 
mund J. Goldberg. 

2. I have read the affidavit of Mr. Goldberg, dated March 9, 1956, which he 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion-picture exhibitors. In his 
affidavit Mr. Goldberg makes specific reference to either Twentieth Century 
Fox Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit for the purpose of refuting or explaining specific 
complaints made in Mr. Goldberg's affidavit with respect to the manner in which 
Twentieth Century-Fox Corp. licensed pictures to his theaters. This affdavit 
does not intend to refute or explain any statements Mr. Goldberg may have made 
about the general problems which today’s motion-picture exhibitors may face, as 
I understand that general topic will be discussed by some other representative 
of my company. 

4. Mr. Goldberg's affidavit specifically refers to Twentieth Century-Fox Film 
Corp. or to pictures released by it in cnly two respects. In the first instance he 
states that his Hollywood Theatre, a second-run theater in Wausau, has not 
been able to obtain pictures until 90 to 120 days after first run (par. 6 of Gold- 
berg affidavit). In the second instance he accuses Twentieth Century-Fox of 
prereleasing the picture The Robe (par. 7 of Goldberg’s affidavit). 

5. With respect to the first complaint against the company, I checked our 
records and found that in most instances Mr. Goldberg contracted for our product 
after the availability date of the picture. Under such arrangement, he obviously 
would play our pictures after the actual availability. Had he purchased his 
product earlier, he would have been able in most instances to play on his proper 
availability date. I attach hereto a chart marked “Exhibit A,” which indicates 
the date in each instance that Mr. Goldberg contracted for our pictures, the date 
of availability. and his actual play dates. 

6. With respect to the second complaint, my answer is that we did not pre- 
release the picture The Robe. 

7. In view of the foregoing facts, I cannot see where Mr. Goldberg has any 
genuine complaint against Twentieth Century-Fox Film Corp. 


JACK H. LORENTz 
Subscribed and sworn to before me this 14th day of May 1955. 


Ww. APEL, Jr., 
Notary Public, Milwaukee County, Wis. 


My commission expires October 13, 1957. 
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Exutsir A. MILWAUKEE ExCHANGE—APRIL 20, 1956 
Hollywood Theatre, Wausau, Wis. 


























Date avail- 
Picture Date contract ability Playdate 

i I a cain cerednaeeh tones , Feb. 6,10565 | May 3-6, 1955, 
ID onc onmendpaeéateunpaeds+eeunaudne d . 7,1955 | July 16-18, 1955. 
EE PE rece da dcvappnicee¥eandesoghthabed . . 25,1955 | Mar. 27-28, 1956. 
PII, $i. chs nd dein bb wninld te . 14,1955 | June 26-28, 1955. 
Life In Balance... ...-.-.------ Dec. 4,1955 | Feb. 9-10, 1956. 
Untamed. . 20,1955 | July 9-11, 1955. 
Adventures of Sadie . . 21,1955 | Undated. 
ee re et er ee > ; 16, 1955 | Oct. 1-3, 1955. 
0 SS eee ae ut hbk nie 3, 1955 | Oct. 20-21, 1955. 
RR... teasepnsbnangchbnaachlnge wks —— . 7, 1955 | Undated. 
Living Swamp.- Minna Oct. 99,1955 | Mar. 6-8, 1956. 
Magnificent NE hoo.) Sot sed Sore | Aug. 18,1955 | July 7,1955 | Nov. 17-18 1955. 
Sajater of Pestens.....~......2. 82058 ie: OL 4K. July 3,1955 | Aug. 30-Sept. 2, 1955. 
Daddy Long Legs.....-.-.--.-------------- |---- do. Tuly 16.1955 | Oct, 22-24, 1955. 
House of CSN alc wk mcereeba seen Oct. 18, 1955 Sept. 25,1955 | Undated. 
BEANIE. ELEC), os Ld scohondeccasen |... “do........| Aug. 6,1955 | Nov. 26-28, 1955. 
How To Be Very Popular. ...-------------- ae BOsw2<cs Sept. 14, 1955 Jan. 31-Feb. 2, 1956. 
TN cndiontncentincorvesestoighesal = mn ee Nov. 1,1955 | Nov. 29-30, 1955. 
ee I OE ER. on cn de osveseaboneseeresy ada Oct. 26,1955 | Feb. 24-27, 1956. 
Many Splendored Thing-....-.-.....-------|-- --do-......-| Oct. 10,1955 | Dec. 6-8, 1955. 
ET NUON. hc ontnectoctkvsadnectes 1: ws MDs Doeeee Nov. 3,1955 | Undated. 
UE bo eclidnd acbinndds anbhhewteeed Mar. 13,1956 | Nov. 21,1955 | Mar. 16-19, 1956, 
Girl In Red Velvet Swing - -----.----.-------- gel OP tasers Dec. 4,1955 | Undated. 
View From Pompey’s Head. .- .------------- lacat ee os ccee Dec. 18, 1955 | Do, 
Then Wee i a. oo bss sect 1 aS LULL Feb. 26, 1956 Do, 
Good Morning Miss Dove. ...-.....--------- snails PD ucscotend | Jan. 8, 1956 Do, 
Re Cie NE 3. nb ect pene seansecine =n Lets > oaedd | Jan. 30,1956 | May 24-26, 1956. 
i  ecemme ..--|-----d0........] Feb. 3,1956 | Undated. 
RE Oe BIR noc ons sacddamaasesecelee do Mar. 5,1956 | Apr. 5-7, 1956. 
King of Khyber Rifles. .-..........-...------ Nov. 18, 1954 May 24, 1954 | April 23-26, 1955. 
Ee oc nincasepagen pies June 4,1954 | Apr. 2,1954 | November 20-22, 1954. 
OTT 6 ncnanincncdpceseeerene Nov. 18,1954 | June 4,1954 | Oct. 24-26, 1954. 
Siege Red River. .-....-..------ _| June 4,1954 | June 28,1954 | Dec. 1-3, 1954. 
River No Return.-----.-..------- _..| Nov. 18,1954 | July 26, 1954 | Oct. 20-23, 1954. 
een iogctucts cepa tr eberenineee ed PA betta July 2,1954 | Dec. 7-10, 1954. 
I ire Sic Sicha idm aeprennetaegbcamen oarield Oct. 81954 | Nov. 2,1954 | Jan. 22-24, 1955. 
a SRE SE ES a Nov. 18, 1954 | July 12,1954 | Apr. 5-8, 1955. 
ei IN kas risk ccd echo sett June 4,1954 | Aug. 18,1954 | June 18-21, 1955. 
sos Ete ahbenin tanaeeel Nov. 18,1954 | June 18,1954 | Mar. 29-Apr. 1, 1955. 
Se tanaka eimenamee Oct. 8,1954 | Aug. 27,1954 | Apr. 16-18, 1955. 
Ween eee ois. ct ce LES Nov. 18,1954 | Aug. 2,1954 | Nov. 6-9, 1954. 
EN AEE TEA inn nat eenncepmemanen ele Oct. 8,1954 | Aug. 23,1954 | Sept. 17-19, 1955. 
SS Sa AT ic eee” ere Nov. 18,1954 | Aug. 9, 1954 | Mar. 22-25, 1955. 
Garden of Evil___-_--- aan teapee Sinica sematetaeanaee coco Aug. 23,1954 | Feb. 8-11, 1955. 
Gambler of Natchez. ...-..---..-.-----.--.- Oct. 8,1954 | Nov. 1,1954 | Undated. 
ON SS Li 1. tti~ = $nbehe dm abbio ae Apr. 8,1955 | Dec. 31,1954 | May 25-27, 1955. 
aa Ni li wie Nov. 18, 1954 | Sept. 13,1954 | Dec. 25-27, 1954. 
ie tech new ne  Le_—aeee ane ----@0_.......| Oct. 8, 1954 | Jan. 11-14, 1955. 
Wy ommuni’s Wd. i 23l sok e215 5c8 Tee. 13,1954 | Mar. 9-12, 1955. 
Cen sets... isis ein Apr. 8.1955 | Oct. 6,1954 | Aug. 23-26, 1955. 
I 8 ho cereal Nov. 18,1954 | Dec. 24.1954 | Mar. 15-18. 1955. 
BE IN a oi tc Seer tmaicertaaatiaaetie Darvel do_- Nov. 29,1954 | Jan. 8-10, 1955. 
Desiree. Lh id occ lewis suicumbnoue esha nT anaY 8, 1955 Dec. 31,1954 | Aug. 2-5, 1955. 
Outlaw’s Daughter ed ass abba es >—tienis etal ooo do__......| Jan. 23,1955 | Nov. 3-4, 1955. 
TR NE oo onie shan Sim udawntnnd etalon ers eft Apr. 4,1955 | Nov. 10-11, 1955. 
SE ER, Ok bdr enn ag aanewokighw ons ane ...-.d0........| May 5,1955 | Oct. 18-19, 1955. 

eee co. ins Seine May 25,1953 | May 16,1953 | Aug. 19-21, 1953. 
7 ipeme Game. «.- 2. fo < asec oli+ 19h OD cncdes 06> Apr. 24,1953 | Sept. 29-Oct. 2, 1953. 
SD TR niente an mipicngeh heen’ ee Apr. 29,1953 | May 27-29, 1953. 
ete eke tite eines cline akan bates ite .--.do........| June 5, 1953 | July 22-24, 1953. 
IR no oe  ceccecenauxacmadeseadlin oan MEL Mar, 26,1953 | May 12-15, 1953. 
I I. cscs shih << Gon Hebe ee pe < Oct. 16,1953 | Oct. 9,1953 | Feb. 16-19, 1954. 
I, ods dicen Gbeetaine amen May 25,1953 | Apr. 17,1953 | Aug. 12-14, 1953. 
RE te ncn eeien de mah aeeene tid g Sateen ie... Feb. 23-26, 1954. 
oe a ea at be Ae ict JOo..3--c3 May 11,1953 | June 30—July 3, 1953. 
Deen THON. Lo <5 Secret paced cbanes veces ¢ June 5,1953 | Aug. 15-18, 1953. 
REE wninitemiadekccvindsdeeheneds atennoke ca ene July 11,1953 | Oct. 13-16, 1953. 
RE Ce Sete, widiinbetel July 10,1953 | Sept. 5-8, 1953. 
Rae ain tae ne anncukveteeiones somes a RS June 19,1953 | July 28-31, 1953. 
Tpeperé diets:..i. 55.5... hid P xsi the tanned Oct. 16,1953 | July 2,1953 | Dee. 16-18, 1953. 
Ce NE 5k Ses eb aeitin ddd o daduwe weeddniiwe Aug. 30,1953 | May 25-28, 1954. 
POG HL Jo BA dd neneccornensuenvs ....do_.......} Aug. 25, 1953 | Dec. 19-21, 1953. 
Pick Up on South Street_.......-.-..--..---.]----- cen ass Sept. 4, 1953 | Nov. 4-6, 1953. 
CONAN CII. Bhd ce Sonne ceowenehbChcececufew=ek .Sateeod Nov. 20, 1953 | Sept. 27-29, 1955. 
[() 3 a siciciasage: anieh depths ee ee Sept. 18,1953 | Feb. 27-Mar. 1, 1954, 
i 4 yd) 6 64 | a — do_.......| Oct. 26,1953 | Nov. 17-20, 1953. 
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ExuHrerr A. MILWAUKEE ExcHANGr—APRIL 20, 1996-—Continued 


Yate avail- 
Picture Date contract | Pate avail 


ability Playdate 


Gentlemen Prefer Blondes Jan. 22,1054 Sept. 2%,1953 Mar. 2-23, 1054 
City of Bad Men. . Oct. 16,1053 | Oct. 23,1953 | Mar. 13-15, 1054 

ID chai kn oka Jan. 22,1954 | Mar. 16,1954 | May 31-—June 3, 108 
Dangerous Crossing Oct. 16,1953 | Nov. 91953 | May 11-14, 1054 
Mr. Scoutmaste do Oct. 10,1953 Nov. 21-24, 1053 
Vicki. babs age = Jan. 22,1054 | Mar. 16,1954 | June 1-4, 1054 

The Robe. ‘ Oct. 25,1954 | Feb. 25,1954 | Nov. 16-19, 1944 
How To Be Millionaire Nov. 18,1954 | Apr. 3,1954 | Oct. 13-16, 19% 

12 Mile Reef. _..-..- do Apr. 30,1954 | Jan. 25-27, 1054 
lk ee ee ; June 4,1054 | Sept. 61054 | Nov. 22-23, 1055 


AFFIDAVIT OF SAUL MALISOW 


STATE OF MINNESOTA, 
County of Hennepin, ss: 

Saul Malisow, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as the branch man- 
ager of its Minneapolis exchange. In that capacity I have, among other duties, 
supervision over the licensing of Twentieth Century-Fox Film Corp.'s pictures 
to various theaters located in the State of Minnesota including the Roxy Theater 
in Bird Island which is operated by Ben Hurner. 

2. I have read the affidavit of Mr. Hurner dated February 18, 1956 which he 
submitted to the Senate Select Committee on Small Business in conection with 
the hearing on complaints of independent motion picture exhibitors. In his 
affidavit Mr. Hurner makes specific reference to either Twentieth Century-Fox 
Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mr. Hurner’s affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed specific pictures to his theater. This 
affiant does not intend to refute of explain any statements Mr. Hurner may have 
made about the general problems which today’s motion picture exhibitor may 
face as I understand that problem will be discussed by some other representa- 
tive of my company. 

4. Mr. Hurner’s affidavit specifically refers to Twentieth Century-Fox Film 
Corp. or to pictures released by it in only one respect. In paragraph 3 of his 
affidavit he states that our company demanded 40 percent of the gross receipts 
for its picture The Robe. 

5. Our records reveal that in dealing with this exhibitor we have generally 
charged very low flat film rentals. The Robe, which played only 2 midweek 
days, is the 1 exception. 

6. Mr. Hurner in the past has always appeared satisfied with our policy. Dur- 
ing the last year he did not request any adjustments on film rentals. 

7. In view of the foregoing facts I cannot see where Mr. Hurner has any 
genuine complaint against Twentieth Century-Fox Film Corp. 

SAUL MALISOw. 


Subscribed and sworn to before me this 11th day of May, 1956. 


Henry C. MILLER, 
Notary Public, Hennepin County, Minn. 


My commission expires May 31, 1958. 


AFFIDAVIT OF SAUL MALIsow 


STATE OF MINNESOTA, 
County of Hennepin, 88: 

Saul Malisow, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as the branch man- 
ager of its Minneapolis exchange. In that capacity I have among other duties, 
supervision over the licensing of Twentieth Century-Fox Film Corp.'s pictures 
to various theaters located in the State of Minnesota including theaters located 
in the city of Minneapolis. 
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2. I have read the affidavit of Stanley D. Kane dated February 14, 1956, which 
he submitted to the Senate Select Committee on Small Business in connection 
with the hearing on complaints of independent motion-picture exhibitors. 

3. Mr. Kane in his affidavit states that in the city of Minneapolis the estab- 
lished availability for first subsequent run after first run downtown is 20 days 
after the close of any picture in its first downtown run. He further states 
that the distributors within the past year have ignored this customary avail- 
ability with a result that the availability for such subsequent houses have been 
increased to an unreasonable length of time. 

4. Our records reveal that prior to the past few years the availability for 
subsequent theaters in Minneapolis on Twentieth Century-Fox pictures was 28 
days after the close of its first downtown run. 

5. Since that time, the Gopher and World Theaters have changed their policy 
to first run so now our company serves seven first-run theaters in Minneapolis. 
As a result, the subsequent-run theaters find themselves in the position whereby 
during some weeks they will have from 4 to 6 pictures available, and during 
other weeks they will have only 1 or 2 pictures available, if the first-run theaters 
hold the pictures over for an additional period. 

6. In order for the subsequent exhibitors to have an even flow of top pictures, 
these exhibitors decided among themselves to set up availabilities so that they 
could not only absorb the pictures but be assured of films each and every week 
without resorting to old repeats of reissues. 

7. I believe that it is also advisable to state, in reference to paragraph 5 of 
the Kane affidavit that the terms of our pictures are not governed by the avail- 
ability. 

8. In view of the foregoing facts I cannot see where Mr. Kane has any genuine 
complaint against Twentieth Century-Fox Corp. 

SAUL MALIsow. 


Subscribed and sworn to before me this 11th day of May 1956. 


Henry C. MILLER, 


Notary Public, Hennepin County, Minn. 
My commission expires May 31, 1958. 


AFFIDAVIT OF RoBERT C. MCNABB 
STATE OF ONTO, 
County of Hamilton, ss: 


Robert C. McNabb, being duly sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as the branch man- 
ager of its Cincinnati exchange. In that capacity I have, among other duties, 
supervision over the licensing of Twentieth Century-Fox Film Corp.’s pictures 
to various theaters located in the State of Kentucky including the Corinth 
Theater in Corinth which is operated by Hallie Fisher. 

2. I have read the affidavit of Mrs. Fisher dated March 13, 1956, which she 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion picture exhibitors. In her affi- 
davit Mrs. Fisher makes specific reference to either Twentieth Century-Fox 
Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mrs. Fisher’s affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed pictures to her theater. This affiant 
does not intend to refute or explain any statements Mrs. Fisher may have made 
about the general problems which today’s motion picture exhibitors may face 
as I understand that general topic will be discussed by some other representa- 
tive of my company. 

4. Mrs. Fisher’s affidavit specifically refers to Twentieth Century-Fox Film 
Corp. or to pictures released by it in only two respects. In the first instance, 
she states that in October 1955 she was required to show Three Coins in the 
Fountain before she could play A Man Called Peter (par. 5 of Fisher’s affidavit). 
In the second instance, she states that in July, August, and September of 1955 
she was able to exhibit The Robe, Beneath the 12-Mile Reef, No Business Like 
Show Business, Broken Lance, Garden of Evil, and Untamed only for a price 
between $12 to $50 (par. 6 of the Fisher affidavit). 

5. With respect to her first complaint, Mrs. Fisher could have played A Man 
Called Peter without playing Three Coins in the Fountain. Twentieth Century- 





MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 67] 


Fox Film Corp. in no way made the playing of the latter a condition precedent 
to the playing of the former. 

6. With respect to her second complaint, our records indicate that on all the 
pictures mentioned her final film rental was less than $20. Twentieth Oentury- 
Fox Film Corp. has recognized that Mrs. Fisher's theater is very small and can 
only pay minimum terms for our pictures. As a result we have on many occa- 
sions been most generous with Mrs. Fisher in permitting her to take various film 
rental adjustments. 

7. In view of the foregoing facts I cannot see where Mrs. Fisher has any 
genuine complaint against Twentieth Century-Fox Film Corp. 


Rozert C. McNase. 
Subscribed and sworn to before me this 14th day of May 1956. 


Harry G. Kurnre, Notary Public. 
My commission expires January 26, 1958. 


AFFIDAVIT OF Ray ScHMERTZ 


STATE OF INDIANA, 
County of Marion, 88: 

Ray Schmertz, being duly sworn, deposes and says: 

1. Iam employed by Twentieth Century-Fox Film Corp. as the branch manager 
of its Indianapolis exchange. In that capacity I have, among other duties, 
supervision over the licensing of Twentieth Century-Fox Film Corp.'s pictures 
to various theaters located in the State of Indiana Including the Indiana 
Theater in Bloomington, the Von Lee Theater in Bloomington, the Voncastle 
Theater in Greencastle, the Strand Theater in Crawfordsville, the Diana Theater 
in Noblesville, and the Von Ritz Theater in Bedford, all of which are operated 
by Art Clark. 

2. I have read the affidavit of Mr. Clark dated January 26, 1956, which he 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion-picture exhibitors. In his 
affidavit, Mr. Clark makes specific reference to either Twentieth Century-Fox 
Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mr. Clark’s affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed pictures to his theaters. This 
affiant does not intend to refute or explain any statements Mr. Clark may have 
made about the general problems which today’s motion-picture exhibitor may 
face as I understand that general topic will be discussed by some other 
representative of my company. 

4. Mr. Clark’s affidavit specifically refers to Twentieth Century-Fox Film Corp. 
or to pictures released by it in only one respect. In paragraph 9 of his affidavit 
he states that Twentieth Century-Fox Film Corp. demanded 50 percent of the 
gross reeeipts for its picture, The Robe. 

5. Our records reveal that The Robe was licensed to Mr. Clark’s Voncastle 
Theater and Diana Theater at 50 percent of the gross which we felt was a 
fair price for that picture. Nevertheless in both situations we permitted ad- 
justments so that the final rental was only 40 percent. 

6. We have always been fair with Mr. Clark and I cannot see where he has 
any genuine complaint against Twentieth Century-Fox Film Corp. 


Ray ScHMERTz. 
Subscribed and sworn to before me this 11th day of May 1956. 


GRACE C. KOsTENBADER. 
My commission expires September 26, 1959. 


AFFIDAVIT OF WELDON WATERS 


STATE OF MASSACHUSETTS, 
County of Suffolk, ss: 
Weldon Waters, being duly sworn, deposes and says: 
1. Iam employed by Twentieth Century-Fox Film Corp. as the branch manager 
of its Boston exchange. In that capacity I have, among other duties, supervision 
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over the licensing of Twentieth Century-Fox Film Corp. pictures to Various 
theaters located in the State of Massachusetts including the Durfee, Empire, 
Capitol and Park Theaters in Fall River, all of which are operated by corpora- 
tions of which Edward W. Lider is president. 

2. I have read the affidavit of Mr. Lider, dated March 10, 1956, which he sub- 
mitted to the Senate Select Committee on Small Business in connection with the 
hearing on complaints of independent motion picture exhibitors. In his affidavit, 
Mr. Lider makes specific reference to either Twentieth Century-Fox Film Corp. 
or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mr. Lider’s affidavit with respect to the manner in which 
Twtntieth Century-Fox Film Corp. licensed pictures to this theaters. This 
affiant does not intend to refute or explain any statements Mr. Lider may have 
made about the general problems which today’s motion-picture exhibitors may 
face, as I understand that general topic will be discussed by some other repre- 
sentative of my company. 

4. Mr. Lider’s affidavit specifically refers to Twentieth Century-Fox Film Corp. 
or to pictures released by it in only one respect when he states that it offered 
the pictures How To Marry a Millionaire, and The Robe at 70-30-10 terms 
only (par. 6 of Lider’s affidavit). 

5. Our records reveal that Mr. Lider paid only 25 percent of the gross receipts 
for the picture How To Marry a Millionaire, and was guaranteed a profit for the 
first two weeks and paid nothing the third week for the picture The Robe. In 
addition, we gave the exhibitor $508 as an adjustment on The Robe. 

6. Our records further indicate that the exhibitor’s film rentals to Twentieth 
Century-Fox Film Corp. have decreased in the past few years. 

7. In view of the foregoing facts, I cannot see where Mr. Lider has any gen- 
uine complaint against Twentieth Century-Fox Film Corp. 

WELDON WATERS. 


Subscribed and sworn to before me this 15th day of May, 1956. 
Louis J. Fivrey, Notary Public. 


AFFIDAVIT OF WELDON WATERS 


STATE OF MASSACHUSETTS, 
County of Suffolk, ss: 

Weldon Waters, being sworn, deposes and says: 

1. I am employed by Twentieth Century-Fox Film Corp. as the branch manager 
of its Boston exchange. In that capacity I have, among other duties, supervision 
over the licensing of Twentieth Century-Fox Film Corp.’s pictures to various 
theaters located in the State of Massachusetts including the Rialto Theater in 
Lowell which is operated by Norman C. Glassman. 

2. I have read the affidavit of Mr. Glassman dated January 26, 1956, which 
he submitted to the Senate Select Committee on Small Business in connection 
with the hearing on complaints of independent motion-picture exhibitors. In 
his affidavit Mr. Glassman makes specific reference to either Twentieth Century- 
Fox Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refuting or explaining specific 
complaints made in Mr Glassman’s affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed pictures to his theater. This affiant 
does not intend to refute or explain any statements Mr. Glassman may have 
made about the general problems which today’s motion-picture exhibitors may 
face, as I understand that general topic will be discussed by some other repre- 
sentative of my company. 

4. Mr. Glassman’s affidavit specifically refers to Twentieth Century-Fox Film 
Corp., or to pictures released by it in only one respect where he states that 
it demanded 50 percent of the gross receipts for its picture Seven Year Itch 
(p. 2 of Glassman’s affidavit). 

5. Our records reveal that Mr. Glassman only paid $175 flat rental for this 
picture. Since August 1954 he has paid flat rentals for all Twentieth Century- 
Fox pictures licensed by him with two exceptions where he paid only 25 percent 
of the gross.. 


~~ ~- +, 
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6. Our records further indicate that while Mr. Glassman’'s overall film costs 
may have increased as he states in his affidavit, his film costs with Twentieth 
Century-Fox have declined 13 percent in the last year. 

7. In addition, it is significant to note that the town of Lowell now has three 
drive-ins around it, thereby aeeeunting somewhat for the decline in this ex 
hibitor’s grosses. 

8. In view of the foregoing facts I cannot see where Mr. Glassman has any 
genuine complaint against Twentieth Century-Fox Film Corp. 


WELDON WATERS. 
Subscribed and sworn to before me this 15th day of May 1956. 
Lovis R. Fivrey, Notary Public 


AFFIDAVIT OF THOMAS W. YOUNG 


STATE OF TENNESSEE, 
County of Shelby, 8s: 

Thomas W. Young, being duly sworn, deposes and says: 

1. Iam employed by Twentieth Century-Fox Film Corp. as the branch manager 
of its Memphis exchange. In that capacity I have, among other duties, super 
vision over the licensing of Twentieth Century-Fox Film Corp.’s pictures to 
various theaters located in the State of Arkansas including the Landers Theatre 
in Batesville which is operated by W. L. Landers, Jr. 

2. I have read the affidavit of Mr. Landers dated January 30, 1956, which he 
submitted to the Senate Select Committee on Small Business in connection with 
the hearing on complaints of independent motion-picture exhibitors. In his 
affidavit Mr. Landers makes specific reference to either Twentieth Century-Fox 
Film Corp. or to specific pictures released by that company. 

3. I submit this affidavit only for the purpose of refusing or explaining specific 
complaints made in Mr. Landers’ affidavit with respect to the manner in which 
Twentieth Century-Fox Film Corp. licensed pictures to his theater. This affiant 
does not intend to refute or explain any statements Mr. Landers may have made 
about the general problems which today’s motion-picture exhibitor may face 
as I understand that general topic will be discussed by some other representative 
of my company. 

4. Mr. Landers’ affidavit specifically refers to Twentieth Century-Fox Film 
Corp. or to pictures released by it in only one respect where he states that it 
demanded that its top grossing pictures be played on percentage (par. & of 
Landers’ affidavit). He further attaches as an exhibit a schedule of expenses 
and grosses on various Twentieth Century-Fox pictures played by him. 

5. Our records reveal that we have been most reasonable with Mr. Landers 
in the matter of film rentals. Attached as an exhibit is a chart indicating 
gross, original terms and adjusted terms of the various Twentieth Century-Fox 
features released to him. It should be noted that there are several discrepancies 
between our figures and those submitted by Mr. Landers. 

6. I feel that we have been eminently fair with this exhibitor and there is no 
justification for his complaint against Twentieth Century-Fox film Corp. 


THomas W. Younae. 
Subscribed and sworn to before me this day of May 1956. 


W. P. Stayton, Notary Public. 
My commission expires June 29, 1958. 
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Landers Theatre, Batesville, Ark.—Gross and terms information 




























Production Gross | Terms | Changed to— Final rental 
| 

How to Marry a Millionaire................. $632. 60 | 50 percent... 40 percent....... | $258.04 
SID DE BOONE... mangdineuniinmmpnetion OE ieee Geena | 35 percent_.-.._- 171. 2 
ain “ oe Rifles... ......-.2--.-.------ * 10 ee Si 4 percent ....... = 2 

poe Wem TeRNS. ois cep h vad seesse [See | aS i 
Semcat Fad Rin a, icine inieiaak 436. 16 . anes Lecmatell 35 percent. ....-- 1 7 
8 «4 >) Se (‘) lah ia al nah Rit asitens 100. 00 
es of We) tee oa ee ee 977. 52 = ata ol te botnee home hag onan 469. 76 
orilla at Large.-.-.. baiunaipentuatbbotsadudd 1) WO. dsiecs buddcdl WE seausbbedbacs 50. 00 
ON er aa wae | 502.46 | 50 percent.._--- 40 percent... 200. 98 
FEE Ps cednnccsnesndorsansevesscadescer ans (*) a 100. 00 
New Faces........_-- ee a eeteoee oe 342.72 | 50 percent... __- 35 percent... 119. 95 
EY. 2 52. goa stcubensbnsacesoaes 550,08 }-O78. ...-..-......]...<80....~-- uoee 54. 92 
Ayer em. nl atine thabawkbeniaapeneeesa 398. 40 | 50 percent milnoe Ciniew 139. 44 
et Man aneiitionlianatile Oi ae in aon ca nniibones ati 25. 00 
a Coins in a ‘Fountain... ; 729.62 | 40 percent_-.-- 291. 84 
EE OED BUNS. Sirckw cian oimeccekbcbok | () BER at downs L Sewhenteeacadnk a 35. 00 
Demetrius and Gladiators-__..-.........-.--.-- 722.68 | 50 percent..-..-- | on euakiuindl ghésehe 361. 34 
CE dann cnceinacttecnsinet onobag | THD. 30 | AO RAO sie cilccdn sch sssenesred- 291.72 
Gambler From Natchez ee ee (1) Pe Be ae de hb emcepreettiadiifies 125. 00 
Te Been cmeedetndusalatnt esas 724.58 | 50 percent.......|-.....-..--.-.---- 362. 49 
Fe NE io tides <5k0 ade bbe Sree eS is We sos ba Celie. 288. 10 
CE TERE nackte eumomiedmsmrea tes | 754. 86 | 40 percent_......|...-- i Sp ehh old a 301. 94 
Carmen Jones__-__- ae ares ean 428.14 |._... do._... 35 percent 149. 85 
eR Lg A, SPOR be oe noe 171. 26 
Adventures of Hajji Baba_.-_..-.- Tete tees 238.82 | 35 percent.......| 30 percent. -..-- 71. 65 
Desiree_._.-- Senate 530.86 | 40 percent_-..--- 35 percent_-....-| 185. 80 
No Business Like Show Business.........---| 654.74 | 50 percent_...--- 40 percent._....- } 261. 90 
Prince of Players._...___- Robe ee ee AL | $40 40. 00 
Willen Meteo tile cee es 150. 00 
That Lady._.._.._. ie eel tee ee Edad 40. 00 
Tn ee ee 60. 00 
Life in the Balance.._____._.____----------__- 17. 50 
MOUND. <3. as. cecil ee eeeesba 32 174. 9 
Adventures of Sadie_....-._.----------------- 25. 00 
Boe Cee ee... ee ee 463. 32 
Wanted Getureag si. 2 75. 00 
Angela at eS RE cg 2h i+ | 25. 00 
Magnificent Matador. ..........--...-....... | 75. 00 
emotes 175. 00 
meee wees Tie et 75. 00 
Blouse of Bambee 5-2 iiis5suidlose 2c sce nck | 50.00 
Seven Year Itch._._._____ 206. 75 
How To Be Very Popula 75. 00 
Virgin Queen ____.___- 60.00 
Left Sand:of God. <i. ocd sk ccc 2a 100. 00 
Love Is Many Splendored Thing... nonne--| 200. 00 








1 Flat. 


APPENDIX XV 


AFFIDAVITS OF BRANCH MANAGERS OF PARAMOUNT FILM DISTRIBUTING 
CORPORATION 


AFFIDAVIT 
CITY OF OMAHA, 


County of Douglas, State of Nebraska, ss: 


Marion E. Anderson, being duly sworn deposes and says: 

1. I am the Omaha branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 8 years since May 3, 1948. Prior thereto, I as employed 
by Paramount Film Distributing Corp as salesman and booker in its Kansas 
City branch from September 1933 to May 3, 1948. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts 
through the salesmen and others under my supervision who have personal knowl- 
edge thereof. I have been informed of the substance of the affidavits filed by 
the exhibitors before the Senate Select Committee on Small Business, Subcom- 
mittee on Retailing, Distribution and Fair Trade Practices, and I make this 
affidavit to give you the facts as I know them. 

3. Mr. M. M. Kruse is the owner of the Pierce Theater which has 300 seats 
and is in Pierce, Nebr., population 1,160. His is the only theater in town. He 
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stated that he had to pay 50 percent of the gross receipts for White Christmas and 
Greatest Show on Earth, which was too high. In fact, however, White Christ- 
mas was originally sold to him for 50 percent but due to a gross of $286 the 
terms were reduced to 40 percent, resulting in a film rental of $114 He played 
this picture about 60 days after the general release date in this territory, which, 
considering the size of the town and the potential of the theater, was certainly 
not a late availability. 

Greatest Show on Earth was sold for 50 percent and it grossed $712 in 6 days 
That was an excellent playoff for this town and we were certainly entitled to the 
film rental. 

Mr. Kruse also stated that the film rental has remained the same while his 
grosses have declined. During the 1953-54 season, we had a $30 top flat rental 
in this town and this continued through 1955. Beginning in February 1956, due 
to declining grosses, we reduced our top to $20 flat. 

As further evidence of our reasonable selling practices, I should like to cite 
the result of the playoff of Strategic Air Command. It was originally sold for 
50 percent of the gross receipts. Prior to the play date, however, the contract 
was modified by reducing the film rental to $40 flat. 

During the current reason, we have sold 2 pictures to this theater for $12.50 
each, 3 for $15, 1 for $17.50, and 2 for $20, and 1 for $30, out of a total of 9 
pictures or an average of $17.50 per picture. When you take into account the 
cost of the print, and its shipping and handling cost, it is clearly seen that 
Paramount loses money on this theater. Out of this group, Girl Rush was modi- 
fied from $25 to $17.50; Lucy Gallant was adjusted from $30 to $20; Trouble with 
Harry was modified from $17.50 to $15 and Desperate Hours was modified from 
$20 to $15. 

4. Mr. Leonard J. Leise owns the Roxy Theater which has 250 seats and is 
in Randolph, Nebr., population 1,029. His is the only theater in town. His com- 
plaints were that lesser pictures are lumped with top grossing ones to increase 
the unit price and that film rentals have increased. 

Our salesmen have never quoted a group of pictures to this exhibitor and 
then raised the price on a particular one if he did not buy them all. This 
charge is completely unfounded. The original quotation on any picture offered 
has never been changed. Moreover, it is obvious that he has not been forced, 
by any method, to buy our pictures as seen from the fact that in 1953-4 he 
declined to and in fact did not buy 2 of our pictures; in 1954-55, 3 pictures 
were passed; and in 1955-56 out of the first 8 releases, 3 pictures were passed. 

We have had numerous complaints from him about grosses but have always 
taken care of these by adjustments. During 1953-54, 2 pictures were adjusted 
after their playdate and 1 was modified before. In 1954-55, 5 pictures were ad 
justed after playdate and 1 was modified before. In 1955-56, the terms of 3 
pictures were modified prior to playdate; Girl Rush from $20 to $15; To Cateh 
a Thief from $30 to $25; and Lucy Gallant from $25 to $20. 

Our records also indicate that Mr. Leise’s film rental has been reduced over 
the past 3 years. For 1953-54 and part of 1954-55 our product was sold for a 
top flat rental of $40. Starting in July 1955, we reduced the top to $30 which 
was further reduced in February 1956 to $20. As a matter of fact, the average 
film rental thus far paid in the 1955-56 season was $18.50 which is less than 
l’'aramount’s actual cost for the print, shipping, handling and other charges. 

5. Mr. Otto A. Leise owns the Star Theater which has 300 seats and is in 
Bloomfield, Nebr., population, 1,460. His is the only theater in town. Mr. 
Leise’s complaints are that lesser pictures are sold in a group with the top 
grossing ones and if he does not buy them all the price of any picture he does 
buy is raised and also that film rentals have increased. 

As far as Paramount is concerned, both of Mr. Leise’s complaints are un- 
founded in fact. There was never an instance when this exhibitor was quoted 
terms for a group of pictures and then quoted some other price for those he 
wished to buy. Moreover, we have never forced him to buy any pictures. As 
an example, in the 1953-54 season, he did not buy 2 pictures; in 1954-55, 1 was 
not sold and 1 was canceled after being bought; and, in 1955-56, out of the first 
9 releases, 2 pictures were not bought. The only complaints we have received 
from Mr. Leise have concerned his low grosses as a result of which we have 
modified and adjusted a number of pictures. In 1953-54, 5 pictures were modi- 
fied before play date and 5 were adjusted after play date. In 1954-55, 2 were 
modified before play date, including Strategic Air Command which was changed 
from 50 percent of the gross receipts to $50 flat rental. 
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Mr. Leise’s top film rental to Paramount has been reduced twice since 1953. 
In 1953—54, the top was $60 flat rental which was reduced in the latter part of 
1954 to $40. Then in February 1956, the top was further reduced to $30. During 
the 1955-56 season, even with a top film rental of $30, only 1 picture was sold 
for that price. One was sold for $12.50 and 5 were sold for $20. 

6. Mr. W. G. Horstman owns the Princess Theater which has 305 seats and is in 
Odebolt, lowa, population, 1,279. His is the only theater in town. Mr. Herst- 
man’s complaints are directed. toward unreasonable percentage demands for 
top grossing pictures which have been held back for as much as 90 days and 
increasing film rentals. 

This theater played White Christmas about 60 days after its general release 
and Strategic Air Command about 30 days after its general release. White 
Christmas was sold for 50 percent of the gross receipts. It grossed $118 and 
was adjusted to a flat rental of $35 or approximately 30 percent of the gross. 
Strategic Air Command was also sold at 50 percent but grossed $84 and was 
adjusted to a flat rental of $27.50 or approximately 32 percent of the gross. 

We have had numerous complaints about low grosses from this exhibitor and 
have resolved them by numerous adjustments. In 1953-54, 7 pictures were 
adjusted after play date. In 1954-55, 5 were adjusted after play date and 1 
modified befire play date. In 1955-56, Artists and Models was modified from 
$25 to $20, Lucy Gallant from $20 to $15 and Girl Rush was adjusted from $20 
to $12.50. Never Too Young was adjusted from $25 to $15; We’re No Angels 
was modified from $25 to $20; Sabrina was adjusted from $30 to $15; and Rear 
Window was adjusted from $30 to $20. 

With regard to Mr. Horstman’s charge of increasing film rentals, our records 
indicate otherwise. Until the summer of 1955, our product was sold to him 
at a $30 top flat rental. It was then reduced to $25 and still further reduced in 
February, 1956 to $20. In the current season, the average film rental has thus 
far been $16.56 which represents a losing proposition to Paramount when you 
consider the print, shipping, handling and other charges necessary to service 
the account. This exhibitor has no valid complaint either as to film rental 
paid or the time pictures are delivered to him for exhibition. It certainly is not 
to be expected that for the little he pays he would divert a print from an exhibi- 
tor who pays much more to supply this exhibitor or get an extra print to supply 
an account which is unprofitable to begin with. 

7. From the foregoing facts, as disclosed by our records, it is evident that 
we have recognized the problems of the small exhibitors and have geared our 
selling practices toward their needs. The fact that only four exhibitors have 
made charges before this committee out of a total of 230 exhibitors serviced by 
the Omaha branch is further indication that our policies have not be unreasonable. 


Marion E. ANDERSON. 
Signed and sworn to before me this 10th day of May, 1956. 
[SEAL] GazELLA ScHmipt, Notary Public. 





PARAMOUNT FILM DISTRIBUTING CoRP., 
Cincinnati, Ohio. 
AFFIDAVIT 
Ciry OF CINCINNATI, 
County of Hamilton, State of Ohio, 8s: 


Edmund C. De Berry, being duly sworn, deposes and says: 

1. I am the Cincinnati branch manager for Paramount Film Distributing 
Corp., a Wholly owned subsidiary of Paramount Pictures Corp., and have held 
that position since February 20, 1956. Prior thereto, I was manager at the 
suffalo, N. Y. branch, for 4 years. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory, or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Re- 
tailing, Distribution and Fair Trade Practices, and I make this affidavit to 
rebut their statement and inferences that the selling practices in my territory 
are forcing these exhibitors out of business. 

3. Mr. Eistun Dodge owns the Elstun Theater which has 600 seats and is 
in Mt. Washington, a suburb of Cincinnati, Ohio, and the Dodge Theater which 
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has 450 seats and is in New Richmond, Ohio, population 1,767. The Elstun 
is the only theater in Mt. Washington. He complained that film rentals for 
both theaters have increased. 

Both theaters are serviced by Theatre Owners Corp., a buying and booking 
organization, therefore, we are not in direct contact with the exhibitor. 

The Bistun Theatre was sold 3 pictures in 1053-54 at 30 percent of the gross 
receipts and 17 pictures on a flat rental basis ranging from $60 top to $20. 
In 1954-55, 8 pictures were played at 30 percent and 7 on flat rental, ranging 
from a top of $30 to $20. In 1955-56, 6 pictures have been played, 5 of which 
were sold at a flat rental ranging from $50 to $20 and 1 at 30 percent of the 
gross receipts. It can be seen, therefore, that our price range is not at all high 
or unreasonable. 

In regard to specific complaints, Theatre Owners Corp. has insisted that the 
grossing possibilities of this theater did not warrant percentage terms on any 
of our pictures. We have recognized this problem by revising our price structure. 

For example, subsequent to the revision, Artists and Models was sold for $60 
tlat rental and played 3 days, including a Sunday. A comparable picture, Three 
Ring Circus, had previously been sold for 2 days, including a Sunday, and earned 
$115.05 at 30 percent of the gross receipts. Rose Tattoo was sold for $50 flat 
rental and is booked for 3 days including Sunday. <A comparable picture, Rear 
Window, was sold on percentage and earned $100.35 for 3 days, midweek playing 
time. 

The Dodge Theatre in New Richmond, Ohio, has similarly been receiving our 
pictures for reasonable rentals. Since 1953-54 all of our product has been 
scaled at a top of $27.50 flat rental. In that season the average film rental was 
$14.62 per picture. In 1954-55, the average was $23.16 and in 1955-56, it has 
thus far been $22.22. For the past 3 seasons, therefore, we have been losing 
money on this account when consideration is given to the cost of the print, ship- 
ping, billing, handling and other charges. In spite of this, Theatre Owners 
Corp. has complained in regard to our terms, but it refuses to substantiate its 
claims by telling us the grosses on our pictures. If it will confirm, with grosses, 
the fact that we are charging this exhibitor more than he can afford to pay, we 
will give full consideration as the facts warrant. 

4. Mrs. Marcella Smith operates the Vinton Theater which has 340 seats and 
is in McArthur, Ohio, population 1,466. This is the only theater in town. Her 
complaint is that film rentals have increased as compared with gross receipts. 

In the 1953-54 season, we received an average film rental of $28.23. In the 
1954-55 season it was $24.82, and in 1955-56 it has been $25. At least 12 pictures 
have been sold for as little as $20 and $17.50. At these prices, Paramount barely 
breaks even in serving this account, and on many of the pictures, it actually loses 
money. 

5. Hallie Fisher owns the Corinth Theatre which has 223 seats and is in 
Corinth, Ky., population 300. This is the only theater in town. The complaint 
concerned declining gross receipts, while film rentals remained the same. Thea- 
tre Owners Corp., a service organization, does the buying and booking for this 
theater, and for that reason we are not in direct contact with the exhibitor. 

We sell this theater on a flat rental basis of either $15 or $12.50. In 1953-54, 
The Caddy, Living it Up, and Money From Home were sold for $15 while 16 other 
pictures were sold for $12.50. In 1954-55, 8 pictures were sold for $15 and 7 for 
$12.50. Without exception every picture sold at $15 during the past 3 years was 
a top grossing picture. 

Theatre Owners Corp. has complained in the past about the film rentals but 
since we are selling our pictures at a bare minimum, there is little we can do in 
this situation. Paramount makes no profit on this account when consideration 
is given to the cost incurred for the print, shipping, billing, and other handling 
charges. 

6. I have set forth the above facts answering the complaints made by these 
exhibitors so that this committee will have before it a complete picture in each 
situation. That their claims are exaggerated, unfounded, or impossible to deal 
with is clearly evident. Of pertinence also is the fact that out of 298 exhibitors 
in the Cincinnati branch, only three have been singled out to complain about the 
practices of the various distributing companies. 

KE. C. De Berry. 

Signed and sworn te before me this 10th day of May 1956. 

[SEAL] CLIFFORD LAEMMLE, 

Notary Public, Hamilton County, Ohio. 


My commission expires October 5, 1957. 
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PaRaMOuNT Fitm Distrisvutine Corp., 
Cleveland, Ohio. 
AFFIDAVIT 
City or CLEVELAND, 
County of Cuyahoga, State of Ohio, ss: 

Harry 8S. Buxbaum, being duly sworn, deposes and says: 

1. I am the Cleveland branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 6 years since December 1949. Prior thereto, I was employed 
by Paramount Film Distributing Corp. as sales manager in its Philadelphia 
branch from June 1949 to December 1949. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Retail- 
ing, Distribution, and Fair Trade Practices and I make this affidavit to rebut 
their statements and inferences that the selling practices in my territory are 
forcing these exhibitors out of business. 

3. Paragraph 4 refers to Mr. Vincent H. Lauter, concerning whom I am 
advised specific information was requsted by the staff for this committee. 

4. Mr. Vincent H. Lauter manages the West Theater which has 500 seats 
and is in Barberton, Ohio. He stated that film rentals have not declined in 
comparison to his gross receipts. Over the past 3 years, our film-rental terms 
have been reasonable considering the potential of this theater. Our product 
is sold to this theater on a flat rental basis ranging from $30 to $60. As a matter 
of fact, even at these terms we have granted modifications in some cases. Lucy 
Gallant, Girl Rush, and Far Horizons were modified from $60 to $40; Hell’s Island 
from $40 to $30; Run for Cover from $60 to $40; Mambo from $40 to $20. 

5. Mr. Lee H. Hendershott owns the Temple Theater which has 268 seats and 
is in Orwell, Ohio (population 759). He stated that film rentals have increased. 

In this situation, we have been serving the exhibitor on the same basis for the 
past 3 years. Most of our product is sold to him on percentage terms and many 
adjustments are granted. Unconquered was adjusted from 35 to 25 percent and 
it grossed $86.45 for a film rental of $21.61. Lucy Gallant was adjusted from 
35 percent of the gross receipts to $25 flat rental. To Catch a Thief was adjusted 
from 50 to 30 percent and it grossed $168.15 for a film rental of $50.45. Girl 
Rush was adjusted from 35 to 25 percent. It grossed $87.05, resulting in a film 
rental of $21.76. White Christmas was adjusted from 50 to 35 percent and 
it grossed $264.10, resulting in a film rental of $92.44. In the 1954-55 season, 
only 5 pictures out of 15 were not adjusted. In 1953-54, we granted adjustments 
on 14 out of 20 pictures. 

On this statement of fact I do not see how there can be any just basis of 
complaint. 

6. Mr. Jerry Anderson owns the Union Theater (304 seats) in Richwood, Ohio 
(population 1,859), and the Rialto Theater (400 seats) in Plain City, Ohio (popu- 
lation 1,715). He charged in his affidavit that the film shortage and the practice 
of prereleasing pictures have destroyed his bargaining power with respect to 
film-rental terms which he stated are exorbitant. 

In the Union Theater, Mr. Anderson has played seven of our pictures thus far 
in the current season. Five of these, including To Catch a Thief, Ulysses, Trouble 
With Harry, Desperate Hours, and Artists and Models, were bought for $17.50 
flat rental. He paid $15 for Lucy Gallant and $12.50 for Unconquered. He has 
so far contracted for, but not yet played, Rose Tattoo and Anything Goes at 
terms of $17.50 flat rental. In the 1954-55 season his film rentals have ranged 
from $12.50 to $20 with the exception of White Christmas which was bought for 
50 percent of the gross receipts but adjusted to 35 percent. It grossed $161.50, 
resulting in a film rental of $56.53. In 1953-54, his film rental ranged from 
$12.50 to $17.50 with the exception of Greatest Show on Earth which was sold for 
40 percent of the gross receipts resulting in a film rental of $31. It is difficult to 
conceive of fairer treatment than is accorded this exhibitor. The absurdity of 
this man’s complaint is apparent. 

In Plain City, the Rialto Theater has thus far played 9 of our pictures in the 
current season, 6 of which were sold for $17.50, 1 for $15, and 2 for $12.50. Any- 
thing Goes has been sold for $17.50, but not yet played. These terms have been in 
effect for the two prior seasons as well. 
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Although Mr. Anderson claims that film-rental terms are exorbitant, it is 
apparent that Paramount does not make any profit from servicing his theaters. 
When you take into account the cost of the print, its handling, shipping, billing, 
and other charges, it is obvious that Paramount operates at a loss in these two 
situations. The unfairness of the complaint is apparent on its face when the 
film rental paid is considered. 

7. Mr. Walter J. Kotowicz owns the Ross Theater, which has 300 seats, in 
Rossford, Ohio, (population 4,500). He claims that his tax returns for the past 
3 years show a loss and that film rentals have increased. 

As a matter of fact, Paramount serves this theater for the lowest possible 
prices. Over the past 3 years everything has been sold to him on a flat rental 
basis for a top price of $17.50. Many of the pictures have been sold for as 
little as $15 and $12.50. If this theater operates at a loss, it cannot be due to the 
fact that the film rentals which Paramount receives are too high. Here, too, 
when the cost of a print, its shipping, billing, handling, and other charges are 
considered, it can readily be seen that Paramount operates at a loss in serving 
this customer. 

8. Mr. William Duncan owns the Duncan Theater, which has 512 seats in 
Killbuck, Ohio (population 716). The county in which this theater is located has 
only one other theater which is in Millersburg, Ohio. He claims that film rentals 
have increased and that he was forced to pay 50 percent of the gross receipts for 
Strategic Air Command and 40 percent of the gross receipts for White Christmas, 
He failed to mention that he was able to play these two pictures ahead of Millers- 
burg which he generally follows. Aside from these two pictures in the 1054-55 
season, ever\ thing was sold to him at a flat-rental basis ranging from $15 to $25. 
In the 1953154 season, the flat-rental terms ranged from $12.50 to $25. As far 
as Paramount is concerned, therefore, it is apparent that the fim rentals have not 
increased. White Christmas, which grossed $147.71, and Strategic Air Command, 
which grossed $147.75 were properly sold at their respective terms because of 
the grossing potential of the pictures and the fact that Mr. Duncan's theater 
was to play them first run in that area. 

9. Mr. James Dempsey, formerly manager of the Telegraph Drive-In, (900-car 
capacity) and the Parkside Drive-In (S825-car capacity), in Toledo, Ohio. He 
stated that film rentals have increased. During the 1954-55 season, in the 
Telegraph Drive-In most of our pictures were sold on a flat-rental basis ranging 
from $75 to $225. Several were sold at percentage terms ranging from 35 percent 
to 40 percent. Prior to that, in the 1953-54 season, the flat-rental terms were 
the same, ranging from $75 to $225 and the percentage terms were from 30 to 
35 percent. 

In the Parkside Drive-In, we have thus far sold 3 pictures, 2 at $75 flat rental, 
and To Catch a Trief at 35 percent of the gross receipts. In 1954—55 the flat-rental 
terms were $100 for 3 pictures, $175 for 3 pictures, and $300 for 1 picture. Five 
pictures were sold at percentage, 2 at 40 percent, 2 at 35 percent, and We're No 
Angels at 35 percent, but which was adjusted to 25 percent. We're No Angels had 
a net gross of $301, resulting in a film rental of $75.25. In the 1953-54 season, the 
flat rentals ranged from $50 to $175 and the percentage terms from 30 percent to 
35 pereent. 

The above facts clearly show that the film rental terms have not increased in 
either of these 2 theaters over the past 2 years. 

10. I have set forth herein the details with respect to Paramount’s relationship 
with the above exhibitors so that this committee may be better able to eva'uate 
the complaints made by them. It is interesting to note that out of 220 exhibitors 
located in the Cleveland branch territory, only the 6 mentioned herein have 
offered affidavits to this committee. 


Harry 8S. Buxpaum. 
Signed and sworn to before me this 11th day of May 1956. 
[SEAL] W. G. Kirxkwoop, Notary Public. 
My commission expires July 23, 1957. 
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PARAMOUNT FILM DISTRIBUTING CorpP., 
Indianapolis, Ind. 


AFFIDAVIT 
STATE OF INDIANA, é' 
County of Marion, 8s: 

G. Richard Frank, being duly sworn, deposes and says : 

1. I am the manager of the Indianapolis branch for Paramount Film Distrib- 
uting Corp., a wholly owned subsidiary of Paramount Pictures Corp., and have 
held that position continuously for the past 12 years. Prior to that time, 1 am 
employed in various capacities in the distribution of motion pictures for approxi- 
mately 25 years. 

2. I am well acquainted with both of the exhibitors listed below, with the 
various theaters each of them operates and with the facts concerning them 
which are set forth in this affidavit. I have been informed of the contents of 
the affidavits filed by them before the Senate Select Committee on Small Business 
Subcommittee on Retailing, Distribution, and Fair Trade Practices and this 
affidavit is submitted in response to the comments and inferences they have made, 
that the selling practices of Paramount are unfair or unreasonable. 

3. Mr. Joseph P. Finneran is president of Syndicate Theaters, Inc., of which 
Mr. Trueman T. Rembusch is the secretary and treasurer. It appears from Mr. 
Finneran’s affidavit submitted to this committee that this company operates 14 
theaters in 6 different cities in Indiana. I understand that the Mode Theater 
in Columbus, Ind., is closed at the present time so that this organization in 
fact is operating only 13 theaters. In 4 of these 6 cities, Syndicate Theaters 
operates the only theaters which provide motion picture entertainment in those 
cities. These cities are Columbus, where Syndiacte operates 2 conventional and 
one drive-in theater; Elwood, where they operate 2 conventional and 1 drive-in 
theaters; Franklin, where they operate 2-conventional theaters; and Wabash, 
where they operate 2 conventional and 1 drive-in theaters. 

Mr. Finneran indicates that the corporation is suffering from adverse economic 
conditions and that the decline in its business is due to “artificial shortages” 
of motion pictures product and excessive film rental prices. Mr. Finneran has 
given you three figures for each of 3 years (1953-1954-1955) namely, the “con- 
solidated gross” of all of their theaters, the ‘consolidated film rental” of all of 
their theaters and the percentage which the film rental bears to the total gross. 
He makes the point that although the gross is down, the film rentals are not 
down nearly as much. However, there is no indication whatever of the actual 
status of the theater operations of his corporation. As far as the grosses are 
concerned, we do not know whether these are grosses based on admissions to the 
theaters only, or whether they also include what must be very substantial con- 
cession’s income, at least from their 3 drive-in theaters. Moreover, although 
Mr. Finneran points out that film rental has decreased to a very silght extent, 
while there has been a great decrease in their box-office income, he does not 
tell this committee what the situation is with respect to other expenses incurred 
in the operation of their theaters. There is no indication one way or the other 
as to whether any other expenses have declined, increased or remained constant. 

Mr. Finneran does not state how well their company fared in the past sev- 
eral years, how profitable business has been, what the salaries of Mr. Rembusch 
and Mr. Finneran have been, or any other financial details to enable any one to 
properly appraise the situation. The point is the affidavit reveals only what they 
choose to reveal but it is not sufficiently revealing to tell the true story. In 
short, two figures are given in a situation where there are many, many other 
factors involved. I should also mentiton that we sell our pictures, theater by 
theater. It seems to me that under those circumstances, it is hardly fair to lump 
all the items together and give an aggregate figure which may be entirely dis- 
proportionate or misleading by virtue of one or more of its component parts. 

I have retviewed carefully the revenue we have received from Mr. Rembusch’s 
theaters during the past 3 years and find that the revenue we have been getting 
from Mr. Rembusch’s circuit has not increased but, on the contrary, has gone 
down materially. 

To go into great detail with respect to each of Syndicate Theaters would unduly 
lengthen this affidavit but I think I can illustrate this clearly with some overall 
figures. 

We sold 8 pictures to Syndicate’s Gibson Theater in Batesville during our 
1953-54 season for a total rental of $550, an average of about $70 per picture. 
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Among these were 6 pictures sold on percentage, one at $30 flat rental and one at 
au $65 flat rental. During the following season (1054-55) we sold only 4 pictures 
to the Gibson Theater. These were top pictures, including White Christmas, Rear 
Window, Bridges at Toko-Ri, and Three Ring Circus. All were sold on percent 

uge and our aggregate film rental was $900, an average of $225 per picture. Dur 

ing the current 1955-56 season we have sold 12 pictures to the Gibson Theater, 
inchading 8 on a flat rental basis ranging from $25 to 360. The average for these 
12 pictures is about $80. In Batesville, one of the two communities in which 
Syndicate operates where they have competition, we conduct competitive bidding 
duriag the drive-in season between the Gibson Theater and the Batesville 
drive-in. Much of our product has gone to the drive-in as a result. This has 
been discontinued this season. 

In Columbus, Syndicate operates the Crump Theater on a first-run basis. Of 
our 1953-4 pictures, we sold 22 to Mr. Rembusch, including 9 on a flat rental 
basis ranging all the way from $25 up to $575. The aggregate rental for these 22 
pictures was $4,800, an average of about $220. During the following season, 
1954-55, we sold 16 pictures to Mr. Rembusch’s Crump Theater, including 5 on a 
tlat rental basis, ranging from $30 to $90. The aggregate rental for these 16 
pictures was $4,475, an average of $280 per picture. During the current season we 
have sold 12 pictures to this theater for an aggregate of $2,200, an average of $180 
per picture. These include 7 flat rental pictures ranging in price from $30 to 
4112.50. In addition, we sold Syndicate’s late run Rio Theater a large number of 
our pictures at a flat rental of $15 each. Syndicate also operates a drive-in theater 
in Columbus. Although it did not buy our pictures for several years, which 
would appear to belie Mr. Fineran’s claim of a shortage of product, early this year 
we sold 52 pictures to this drive-in theater at prices ranging from $15 each on a 
flat rental basis to higher flat rentals and also percentage. 

In Elwood, Ind., the Syndicate operates the Liwood and Vogue Theaters. We 
sold 21 of our 1953-54 pictures to the theater for a total rental of $1,550, an aver- 
age of about $90 per picture. These included 10 flat rental pictures ranging in 
price from $25 to $205. We sold Syndicate in Elwood 16 pictures among our 
1954-55 product for an aggregate rental of $2,385, an average of $150 per picture. 
These likewise included flat rentals as low as $20 per picture. During the cur- 
rent season we have sold 12 pictures in Elwood at an aggregate film rental of 
3670, an average of approximately $55 per picture. These also included a flat 
rental of $20 and several pictures at $25. In Elwood Syndicate also operates a 
drive-in theater and the facts with respect to this drive-in theater are exactly 
the same as with respect to its drive-in in Columbus. 

Syndicate operates 2 first-run theaters in Franklin. We sold 21 pictures to 
this circuit in Franklin among our 1953-54 product at a total rental of $3,360, an 
average of about $160 per picture. These included flat rentals ranging in price 
from $17.50 to $275. Wesold 16 of our 1954-55 pictures in Franklin for an aggre- 
gate of $2,700, an average of $170 per picture. These also included flat rentals 
as low as $20 per picture. We sold 13 of our current pictures in Franklin for 
an aggregate of $1,900, an average of just under $150 per picture. These also 
included flat rentals ranging from $20 up. 

In Wabash Syndicate also operates 2 first-run theaters. In that situation we 
sold 21 of our 1953-54 pictures for an aggregate of $3,100, an average of $150 per 
picture, including a number of flat rental pictures. During the following season 
we sold 16 pictures on which our film rental came to about $4,000, an average 
of about $250 per picture. Here too a number of flat rentals were included. In 
the current season we sold 12 pictures on which our aggregate film rental was 
about $1,300, an average of a little over $100 per picture: here again flat rentals 
were included. In Wabash Syndicate also operate a drive-in theater and our 
sales to the drive-in were on the same basis as to their other two drive-in theaters. 

Finally, Syndicate operates the Storm Theater in Oakland City. There is a 
competitive theater there and since the Storm Theater did not wish to buy our 
product for several years, we sold all of our pictures to its competition. This too 
belies the claim of a shortage of product or of any other criticism of our selling 
practices. However, in March of this year, at the request of Syndicate, we insti- 
tuted competitive bidding in Oakland City. 

We have given sympathetic treatment to each of the theaters of this circuit 
whenever they have called any particular item to our attention. The playoffs 
of our pictures currently have been as good as they were in former years and, as 
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appears above, our terms have not been materially or substantially increased. 
If anything, our terms have been modified to meet competitive conditions. In 
my judgment, our treatment of this circuit has been entirely fair and equitable. 

4. Mr. Art Clark is the manager of the Vonderschmitt Circuit which operates 
theaters in five cities in Indiana. Mr. Clark has stated that his theaters would 
fare better if they were assured of a continuous and regular flow of fine pictures 
at reasonable film rentals. I must leave it to others engaged in the production 
of motion pictures to advise you of the reasons which impel Paramount to pro- 
duce the number and quality of pictures which it is producing at the present 
time. I can only advise you of our method of distribution of those pictures in 
the Indianapolis branch area. 

Mr. Clark does not specifically mention Paramount in his affidavit, I am told, 
except that he does mention two of our pictures, The Greatest Show On Earth 
and White Christmas. It is rather surprising to me that Mr. Clark should make 
any reference to Paramount because in two of his towns, namely, Bedford and 
Bloomington, he does not buy any of our product and has not done so for some 
years. It appears to me that this circuit has had an understanding of some sort 
with their opposition in these towns, as a result of which they are not interested 
in our product. The same exhibitor operates the theaters which are competitive 
to Mr. Clark’s in both of these towns. Moreover, we have not sold a large num- 
ber of pictures to Mr. Clark in any of his three other situations. In Greencastle, 
he only purchased 2 of our pictures—Three Ring Circus and White Christmas— 
during the period of 2 years, from April 1953 to April 1955. This would appear 
to me to indicate that the claims Mr. Clark has made about a shortage of product 
are very inuch exaggerated. He still does not seek to buy our product in Bed- 
ford or Bloomington and buys very little of it in Greencastle. This certainly 
does not sound much like a shortage of product to me. I understand that Mr. 
Clark stated in his affidavit that he has a theater closed in Greencastle. The 
Granada Theatre, to which he refers, was closed many years ago during the 
height of the motion picture industry boom and not because of any lack of 
product. 

One of the reasons we have sold only a small amount of product to Mr. Clark’s 
circuit is that he has insisted in some of his situations upon terms which we feel 
are unrealistic and unfair to us in the light of current market conditions. When 
we offered him what we consider a fair deal, he refused to consider it. 

Mr. Clark listed The Greatest Show on Earth and White Christmas among 
the pictures on which he indicated that the terms were high. The Greatest Show 
on Earth was an extremely successful motion picture. As a matter of fact, it 
was licensed to this circuit in only one of its situations, the Von Castle in 
Greencastle. Although the picture was originally licensed for only 4 days, the 
run was extended to a full week, and the theater had a fine gross of $1,700, of 
which it paid us 50 percent. Apparently this experience proved so satisfactory 
to Mr. Clark’s circuit that when we had White Christmas available in January 
1955 he purchased the picture for exhibition not only at his Greencastle theater 
but also in Crawfordsville and Noblesville, the only other situations where he 
licenses any of our product. 

Prior to the filing of Mr. Clark’s affidavit we had never, to my knowledge, 
received any complaint from this circuit, either verbal or in writing. In my 
judgment, we have been completely fair in all of our dealings with this 
organization. 

5. I have set forth herein the details with respect to Paramount’s relation- 
ship with the above exhibitors so that this committee may be better able to 
evaluate the complaints made by them. It is interesting to note that out of 
approximately 200 exhibitors located in the Indianapolis branch territory, only 
the 2 mentioned herein have submitted affidavits to this committee. 


G. Ricuarp FRANK. 
Subscribed and sworn to before me this 12th day of May 1956. 
[SEAL] 








Notary Public, Marion County. 


My commission expires April 12, 1960. 
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PaRAMOUNT Fitm Distrrevutina Corp., 
St. Louisa, Mo. 


AFFIDAVIT 
Ciry or Sr. Louis, 
State of Missouri, 88: 

Harry Haas, being duly sworn, deposes and says: 

1. Iam the St. Louis branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 8 years, since 1948. [rior thereto I was employed by Para- 
mount Film Distributing Corp. as branch manager in its Charlotte branch from 
1945 to 1948. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Detail 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to rebut 
their statements and inferences that the selling practices in my territory are 
forcing these exhibitors out of business. 

3. Paragraph 4, noted with an asterisk, refers to exhibitor W. E. Horsefield, 
concerning whom specific information was requested by the staff for this 
committee. 

4. Mr. W. E. Horsefield owns the Morgan Theater in Morganfield, Ky., the 
Kentucky Theater in Marion, Ky., and the Victory Theater in: Sturgis, Ky. 

At one time there was an Army camp at Morganfield, Ky., and we received 
very good returns on our pictures from the Morgan Theater for a town of this 
size. After the Army camp closed, the grosses went down and have continued 
to decline. During this time, we have endeavored to work out the problems 
the best way possible with Mr. Horsefield as far as terms and playing time 
were concerned. While the Army camp was open, during the 1952-53 season, 
we received an average film rental of $140. Our pictures were sold on a sliding 
scale, that is minimum and maximum percentage terms were based upon the 
gross receipts. Because of this, once the camp closed, which was during the 
1953-54 season, the average film rental dropped to $57.26. In 1954-55, the 
average film rental was $75.31. During the 1955-56 season, we began to sell 
this theater on a flat rental basis instead of on percentage terms. As a result, 
the average film rental has dropped to $41.60. 

As far as availabilities and bookings are concerned, we have tried to book 
Morganfield not later than 28 days after Evansville, Ind., which is the hub of 
the entire area. Considering the limited number of prints available, Mr. Horse- 
field’s theaters have always had much better dates than a great many other 
theaters that would fall in the same category and pay as much or more. 

Concerning the Kentucky Theater in Marion, Ky., the average film rental for 
the 1952-53 season was $56.78. In 1953-54 it was $47.31: in 1954-55 it was 
$57.78 and in 1955-56 it has thus far been $34.44. During this past season, 
our pictures had been sold on a flat rental basis ranging from $20 to $50. It 
is obvious, therefore, that film rentals have not increased in this situation, but 
rather have, over the past years, been consistently reduced. 

Mr. Horsefield also owns the Victory Theater in Sturgis, Ky. There, too, film 
rentals have been reduced as shown by the following: In 1952-53, the average 
film rental was $58.48; in 1953-54, it was $51,36: in 1954-55, it was $46.75: 
and in the current 1955—56 season, it has been $33.47. 

5. Mr. David C. Forbes owns the Ozark Drive-In Theater in Crocker, Mo. 
He stated that his theater was built in 1954: that there was an indoor theater 
located in the same town which exerted every effort to prevent his drive-in 
from buying pictures: and that the indoor theater has been closed since De- 
cember 1955, but the major companies have refused to sell to his drive-in pic- 
tures at terms which he can afford. As regards Paramount, this claim is un- 
founded. When the drive-in opened it bought pictures that were released from 
1951 to 1954. Of the current pictures released in the 1954-55 season the drive- 
in bought 5 pictures and the conventional theater bought 11. During the current 
1955-56 season, all of our product have thus far been sold to the drive-in. As 
a matter of fact, since 1954 only 11 pictures were sold to the conventional 
theater. 

Mr. Forbes also complained that he grossed $80 for the Greatest Show on 
Earth for which he contracted to pay 50 percent of the gross receipts. The 
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fact that the terms of this sale were for 50 percent is true. However, it is in 
teresting to note that in his affidavit, he stated that his gross receipts were 
$80, but in the box office statement which he submitted to us, and upon which 
the film rental was based, he stated that the gross of the picture was only $63.51. 
On this basis, the film réntal actually paid was $31.75. We are, therefore, com- 
pelled to state that we do not know what the true receipts were, whether they 
were $80 as stated in his affidavit, or $63.51 as stated in his report to us, or 
some higher figure. His different claims to suit the occasion, would indicate 
that his figures are unreliable. 

Mr. Forbes further stated that a fair film rental to his theater would be on 
a flat rental basis of from $17.50 to $12.50. As a matter of fact, practically all 
of our pictures have been sold to him for under $20, and where we had re- 
ceived as much as $20 for a picture, we were certainly entitled to that price. 
For instance, in the current season Trail of the Lonesome Pine, Shepherd of 
the Hills, Trouble With Harry, and Desperate Hours were sold for $15; Court 
Jester, Lucy Gallant, Ulysses, and The Girl Rush were sold for $17.50; and, 
Anything Goes, Rose Tattoo, and Artists and Models were sold for $20. 

6. Our records disclose that Paramount’s selling practices with regard to the 
above-mentioned exhibitors have consistently been fair and equitable, taking 
into account the needs of the exhibitors and their business problems. As 
further evidence of this fact, with regard to all of the exhibitors who are served 
by the St. Louis branch, only the two mentioned herein filed affidavits with this 
‘ommittee out of a total of 300 exhibitors. 


Harry HAAs. 
Signed and sworn to before me this 10th day of May 1956. 


[SEAL] MARGARET MUELLER, NOtary Public. 
My commission expires August 18, 1958. 


PARAMOUNT FILM DISTRIBUTING CoRP., 
Kansas City, Mo., May 10, 1950. 
City OF KANSAS Clry, 
County of Jackson, State of Missouri: 


Harry R. Hamburg being duly sworn deposes and says: 

1. I am the Kansas City, Mo., branch manager for Paramount Film Dis- 
tributing Corp., a wholly owned subsidiary of Paramount Pictures Corp., and 
have held that position for the past 8 years since May 1948. Prior thereto, I 
was employed by Paramount Film Distributing Corp. as branch manager in its 
Des Moines, Iowa, office for 6 years. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Retail- 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to rebut 
their statements and inferences that the selling practices in my territory are 
forcing these exhibitors out of business. 

3. Mr. W. B. Adams is the owner of the Roxy Theatre which has 500 seats 
and is in Eldorado, Kans., population, 12,000. His complaint was that his box- 
office receipts have declined whereas the film rentals have increased. For the 
following reason, Mr. Adams could not possibly have directed his complaint 
toward Paramount. We have not sold any product to the Roxy Theatre for 
over 5 years because of the buying policies of that theater. In January 1951, 
Mr. Adams requested the opportunity to bid for first run against the Eldorado 
Theatre. In April of that year, however, the bidding was discontinued at the 
request of Mr. Adams, presumably as a result of his getting together with the 
competing theater and agreeing to split the product of the various distributing 
companies. Consequently, from his own choice, we have been serving the Eldo- 
rado Theatre. 

4. Mr. C. D. Jarrett is the owner.of the Trail End Drive-In Theatre which has 
a 309-car capacity and is in Nevada, Mo., population, 8,000. His complaint is 
that demands are increasing for more and more second run on percentage terms. 
As regards Paramount, however, the facts are otherwise. 

In the 1952-53 season, out of 24 pictures, 2 were sold on percentage terms; in 
the 1953-54 season, we sold 20 pictures to him, all of which were on a flat rental 
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basis and none were on percentage: in the 1954-55 season, 16 pictures were sold 
with only 1 at percentage terms; and in the 1955-56 season, we have thus far 
sold 9 pictures, all of which were on a flat rental! basis. 

Moreover, the average film rental paid by this theater has declined over the 
past 3 or 4 years. In the 1952-53 season, the average rental was $56.02; in 
1953-54 it was $47; in 1954—55 it was $51; in 1955-56 it was $35.56. 

We have also sold 24 repeat pictures to this theater, 4 of which were used in 
1954, 12 in 1955, and 8 thus far in 1956. The average rental which we received 
for these pictures was $16.88. 

The buying and booking for this theater was handled by the Allied Booking 
Agency, a service organization. Only once was a complaint registered and that 
was with regard to White Christmas which was adjusted to $S0 flat rental \t 
the time this adjustment was made, the buyer and booker agreed that it was fair 

5. I have set forth the facts which our records disclose concerning the above 
two exhibitors. That these facts establish that the complaints made by the 
exhibitors, as regards Paramount, were without foundation is immediately 
apparent. Our selling and distributing policies in these situations have always 
been fair and equitable. We have consistently attempted to establish such 
policies as would meet the needs of these small exhibitors to the greatest extent 
possible. It seems odd that out of 251 exhibitors in the Kansas City territory 
only 2 exhibitors have been singled out to make charges against our selling 
practices. 

Harry R. Hamepure 

Signed and sworn to before me this 10th day of May 1956. 

[SEAL] ZELLA E. FAULKNER, Notary Public. 


My commission expires October 9, 1959. 


PARAMOUNT FitmM DISTRIBUTING CORP., 
Des Moines, lowa 


AFFIDAVIT 
City oF DES MOINES, 
County of Polk, State of Iowa: 

Donald R. Hicks, being duly sworn, deposes and says: 

1. I am the Des Moines branch manager for Paramount Film Distributing 
Corp., a wholly owned subsidiary of Paramount Pictures Corp., and have held 
that position for the past 8 years since May 15, 1948. Prior thereto, I was em- 
ployed by Paramount Film Distributing Corp. as branch manager in its Omaha 
branch from January 1, 1947, to May 15, 1948. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Retail- 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to respond 
to their claims about our selling practices. 

3. Charles L. Jones owns the Northwood Theatre which has 400 seats and is 
in Northwood, Iowa, population 1,800. This is the only theater in the town and 
county. He complained that he must play pictures very late, sometimes by as 
much as several months, and that percentage terms of 50 percent of the gross 
receipts are often demanded. 

Mr. Jones referred specifically to White Christmas. He was offered the play 
date of February 20-24 against a general release date of December 25. This is 
certainly not an extreme length of time, when a comparison is made of the reve- 
nue potential. He purchased White Christmas for 50 percent of the gross re- 
ceipts but we subsequently canceled the contract for this picture at his request 
We sold him Country Girl at 50 percent, but because it grossed $257.26, the terms 
were. adjusted to. 30 percent for a film rental of $77.18. This is certainly most 
reasonable for one of the greatest pictures of that year whose star, Grace Kelly, 
won the Academy Award for the best actress of the year. 

Mr. Jones purchased this theater in May 1954. His investment plus the high 
overhead due to the recent purchase are, in my opinion, the main sources of his 
financial problem. Our basic terms at the time he bought the theater was a $75 
top. Based upon a decline in gross receipts, and recognizing his high investment 











t 


686 MOTION-PICTURE DISTRIBUTION TRADE PRACTICES—1956 


we subsequently, on October 26, 1955, reduced the top to $50. Furthermore, on 
February 29, 1956, the top terms were again reduced to $40. 

This exhibitor has apparently been very satisfied with our treatment as we 
have just negotiated and concluded a deal on nine pictures, selling him all of 
our releases up through Hollywood or Bust that were offered for sale. 

Mr. Jones has been secretary of the lowa, Nebraska, and South Dakota Allied 
for the past several years. 

4. J. H. and M. H. Watts own the Watts Theatre which has 575 seats and is in 
Osage, Iowa, population 3,500. Their complaint is that 50 percent of the gross 
receipts are demanded as film rentals and that the theater has sustained a loss 
on various Paramount pictures. The facts, however, are as follows: 

The Watts Theatre was built in 1950 at a considerable expense. The owners 
have continuously complained that they were operating at a loss. The problem 
in this town is overhead due to their business judgment in building this theater. 
They claim $680 per week as operating expenses, which for a community of 
this size and if true, is prohibitive and out of line with overheads in the same 
size towns in this territory. 

For example, I would like to point out the results from the engagement of 
Artists and Models. It played Sunday, Monday, and Tuesday or five-tenths in 
units. Overhead of $340 without including film rental was claimed and a gross 
of $268 was reported to us. Accepting as true the claimed overhead, the theater 
did not even gross its overhead. 

The owners indicated a loss resulted from Country Girl. After deducting 
film rental, they had $349.07 left for their share against a claimed overhead of 
$340. In order to show a loss, they had to claim additional advertising expenses. 
This, of course, is wrong in principle because overhead is based on an annual 
average which includes all advertising expenditures. 

We have done out utmost to help this theater. Since the 1953-54 season, there 
have been 17 occasions where adjustments were made. Some of these adjust- 
ments include: To Catch a Thief was sold for $150 flat rental; it grossed $296 
and was adjusted to $88.80. White Christmas was sold for 50 percent of the 
gross receipts; it grossed $1,011.19 and was adjusted to 40 percent resulting in 
a film rental of $40.48. Strategic Air Command was sold for 50 percent; it 
grossed $496.29 and was adusted to 37% percent resulting in a film rental of 
$186.11. The Bridges at Toko-Ri was sold for 50 percent; it grossed $458.31 
and was adusted to 35 percent resulting in a film rental of $160.40. Sabrina 
was sold for $150 flat rental and adjusted to $115.89 on a reported gross of 
$386.91. Fun for Cover was sold for $65 flat rental and adusted to $31.50 on a 
reported gross of $126. Far Horizons was sold for $100 flat rental and adusted 
to $75 on a reported gross of $222. Never Too Young was sold for $150 flat 
rental and adjusted to $116.40 on a reported gross of $388. 

We have given this theater preferential playtime and made pictures available 
to it immediately following the key city of Mason City at the owners’ request. 
From time to time they have played pictures ahead of Mason City; however, 
they prefer to follow that run because they feel they benefit from the Mason City 
advertising. It can be seen from the facts stated herein, that we have been as 
considerate as possible of the needs of this theater. Its problem stems, however, 
from overinvestment, over which we have no control, rather than film rental. 

5. Our records disclose and my experience has shown me, that Paramount’s 
selling and distribution practices in this territory have been eminently fair 
and reasonable. I believe this is evidenced somewhat from the fact that out of 
202 exhibitors in the Des Moines territory only 2 have come forward with affi- 
davits to this committee, and both of these are Allied officials. 


Donatp R. Hicks, 
Signed and sworn to before me this 11th day of May 1956. 


[SEAL] DoynE BisHarD, Notary Public. 


PARAMOUNT FILM DISTRIBUTING CoRP., 
Pittsburgh, Pa. 
AFFIDAVIT 
City OF PITTSBURGH, ! 
County of Allegheny, State of Pennsylvania, 38: 

David Kimelman, being duly sworn, deposes and says: 

1. Iam the Pittsburgh branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
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position for the past 23 years since 1933. Prior thereto, I was employed by 
Paramount Film Distributing Corp., as salesman in the Pittsburgh branch from 
1920 to 1933. 

2. I am acquainted with the exhibitor named below and with the facts con 
cerning his theaters. I have been informed of the substance of the affidavit filed 
by him before the Senate Select Committee on Small Business, Subcommittee on 
Retailing, Distribution, and Fair Trade Practices, and I make this affidavit to 
rebut his statements and inferences that Paramount's selling practices are im- 
proper and unreasonable. 

3. I am advised that Mr. Alexander A. M. Manos was one of those exhibitors 
concerning whom specific information was requested by the staff for this com- 
mittee. 

4. Mr. Alexander A. M. Manos has been operating the Monessen Amusement 
Company Circuit with his brother, Mr. Ted Manos. The Moore Theater Service 
does the buying for this circuit. The circuit owns theaters in various cities in 
Pennsylvania and each will be considered separately in this paragraph 4. 

Mr. Manos’ general complaint is that the film companies demand arbitrary and 
unreasonable film rentals which are more than his theaters can afford to pay. 

In Indiana, Pa., population 11,748, the circuit operates the Manos Theater 
which has 1181 seats, the Indiana Theater which has 752 seats, and the Super 
422 Drive-In. During the drive-in season, we offer our product in competitive 
negotiations for first run te the Manos, the Indiana, the Super 422 Drive-In, and 
the Palace Gardens Drive-In. This account is sold on a percentage basis, but 
many of the pictures have been adjusted for the benefit of the exhibitor. To 
Catch a Thief was sold to the Manos Theater for 40 percent of the gross receipts 
It grossed $1,266.04 and was adjusted to 32% percent for a final film rental of 
$411.46. It also played Country Girl which was sold for 50 percent and grossed 
$2,446.99. It was adjusted to 40 percent and paid a film rental of $9853.11. The 
Indiana Theater played Run for Cover which was originally sold on a sliding 
scale basis for a percentage of the gross receipts but was adjusted to a $60 flat 
rental. It also played Sabrina and The Bridges at Toko-Ri. Sabrina was sold 
for 40 percent, but was adjusted to 35 percent. It grossed $1,129.95, resulting 
in a film rental of $395.48. The Bridges at Toko-Ri was sold for 50 percent and 
it grossed $1,810.35. It was adjusted to 40 percent for a film rental of $724.14. 

Ulysses, Lucy Gallant, Unconquered, and Trouble With Harry were sold on a 
sliding-scale basis with a minimum of 25 percent and a maximum of 40 percent 
of the gross receipts. The final film rental of each picture was equal to the 
minimum of 25 percent. 

In Uniontown, Pa., population 20,471, Mr. Manos operates the Manos Theatre 
which has 992 seats and the State Theatre which has 1,700 seats. There are 
also two drive-in theaters in this town, the Moonlite, which was purchased this 
year by the Manos circuit, and the Starlite. At the request of the Starlite, we 
currently instituted competitive negotiations among all of these theaters. The 
Rose Tattoo was bought by the Manos for 40 percent of the gross receipts and 
it grossed $3,483.13. It was adjusted to 35 percent and resulted in a film rental 
of $1,201.59. Ulysses and Lucy Gallant were originally sold on a sliding-scale 
basis with a minimum of 35 percent, but both were adjusted to 25 percent. 
Ulysses grossed $1,972.53 and the film rental was $493.13. Lucy Gallant grossed 
$1,187.17 and the film rental was $296.79. Girl Rush was also sold on a sliding- 
scale basis with a minimum of 35 percent, but was subsequently adjusted to 
$125 flat rental. We're No Angels was sold for 40 percent of the gross receipts 
and it grossed $2,089.40. It was adjusted to 25 percent and the film rental was 
$522.35. Seven Little Foys was adjusted from 40 to 35 percent. It grossed 
$3,327.50 and the film rental was $1,164.63. Far Horizons was adjusted from a 
sliding scale of 35-40 percent to 25 percent. It grossed $1,281.61 and the film 
rental was $320.40. 

Mr. Manos also operates the Manos Theater which has 1,244 seats and is in 
Monessen, Pa., population 17,896. To Catch a Thief was adjusted from 50 to 25 
percent of the gross receipts. It grossed $672.57 and the film rental was $168.14. 
The Rose Tattoo was sold for 40 percent and it grossed $1,356.80. It was adjusted 
to 35 percent for a film rental of $474.88. Most of our pictures in this situation 
are sold on a sliding-scale basis with a minimum of 25 percent. As a result of 
this, the pictures rarely pay film rental of more than the 25 percent minimum. 

This circuit also owns the Manos Theater in Ellwood City, Pa., but it does not 
buy any of our pictures. In this town, we serve the Majestic Theater all of our 
product. 
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5. It is apparent that the film rentals which we receive from Mr. Manos’ 
theaters are not high, arbitrary, or unreasonable. For the most part, a sliding 
scale is used, ranging from a minimum of 25 percent to a maximum of 50 percent 
of the gross receipts. When the gross receipts are large, we receive a higher 
film rental and both the exhibitor and Paramount benefit. When they are low, 
the film rental is low. Under these terms, Paramount rarely receives more 
than the 25 percent minimum on the sliding scale. 

In keeping with our consistent practice of being fair to all of our customers, 
we have done everything we possibly could to keep this circuit satisfied. We 
have always reviewed each and every situation on which they have requested an 
adjustment and where the gross did not justify our original deal, adjustments 
were granted. From time to time this exhibitor would discontinue playing our 
product. We would then attempt to negotiate with him until we were able to 
arrive at terms satisfactory to both of us for the licensing of our pictures. These 
terms, in my opinion, have always been fair. 

6. I have gone into some detail in this affidavit to present to this committee 
n complete picture of our selling practices in the above situations. In addition. 
I should like to note that out of 295 exhibitors located in the Pittsburgh branch 
territory, only 1 has been singled out to submit an affidavit to this committee. 

Davip KIMELMAN. 


Signed and sworn to before me this 11th day of May 1956. 
[SEAL] MARTIN Kress, Notary Public. 
My commission expires March 10, 1957. 


PARAMOUNT FirtM DISTRIBUTING CorP., 
Minneapolis, Minn. 


AFFIDAVIT 


City oF MINNEAPOLIS, 
County of Hennepin, State of Minnesota, ss: 


Jess T. McBride, being duly sworn, deposes and says: 

1. I am the Minneapolis branch manager for Paramount Film Distributing 
Corp., a wholly owned subsidiary of Paramount Pictures Corp., and have held 
that position for the past 5 years since May 7,1951. Prior thereto I was employed 
by Paramount Film Distributing Corp. as branch manager in its Milwaukee 
branch from January 21, 1947, to May 4, 1951. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and other under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Retail- 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to rebut 
their statements and inferences that the selling practices in my territory are 
forcing these exhibitors out of business. 

8. Paragraphs 4, 5, 6, and 11, noted with an asterisk, refer to exhibitors Mr. 
William Holisky, Mr. Ben Horner, and Mr. Joseph Mlinar; and the executive 
counsel for North Central Allied Independent Theater Owners, Inc., Mr. Stanley 
Kane, concerning whom I am advised specific information was requested by the 
staff for this committee. 

*4. William Holisky (owner of the Harbor Theater, which has 650 seats and 
is in Two Harbors, Minn., population 4,425) stated that he operates a “distress 
theater” which resulted from lower grosses and increased film rentals. In 
actuality, Mr. Holisky’s theater formerly paid a top price of $125 flat rental on 
our pictures, but this top price has been reduced to $87.50 since the 1954—55 
season. As a matter of fact, the average film rental paid to Paramount by this 
theater for the 1953-54 season was $93.38; for 1954-55 it declined to $75.47: and 
it is even lower during the current 1955-56 season; namely, $49.64. I do not 
quite understand how he can term this a “distress” situation since the Govern- 
ment and private steel companies have announced spending $100 million in his 
area in the new taconite industry. 

Our picture, Country Girl was purchased by Mr. Holisky at terms of 50 percent 
of the gross receipts, but upon the exhibitor’s reported gross of $252.55, and at 
his request, we adjusted the terms to $87.50 flat rental. 
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*5. Mr. Ben Horner (owner of the Roxy Theater, which has 200 seats and is in 
Bird Island, Minn., population 1,400) stated with regard to three Paramount 
pictures—Strategic Air Command, Shane, and Greatest Show on Earth-—-that we 
demanded the terms upon which these pictures had been sold and they were 
agreed to by him under pressure. I have been informed by my salesman who 
handles this account that no pressure was used in securing these terms. This 
salesman further advised me that the exhibitor has not requested any adjust- 
ment for these pictures which I am sure he would do if he had some real com- 
plaint as to the contract terms. 

Beginning with the 1955-06 season we have revised our schedule in this theater 
and have set up terms of $15 and $12.50 top flat rental. The average film rental 
paid by this theater clearly shows that excessive terms are neither sought nor 
demanded. For instance in the 1953-54 season it paid an average of $16.71 per 
picture; in the 1954-55 season it has paid $15.00; and during the present 1955-56 
season it has paid $14.16. When you take into consideration the cost of a 
positive print, the cost of inspection and repairs, the shipping, selling, billing, and 
other costs of handling, it can readily be seen that we lose money on this account 

*6. Mr. Joseph Miinar (owner of the State Theater, which has 400 seats and 
is in Spring Valley, Minn., population 2,600) complained that we charged 
exorbitant terms and that he would operate at a loss if he was forced to pay 
50 percent of his gross receipts for film rentals. Our product was formerly sold 
to this theater at a top flat rental of $100. In about January 1955 this was 
reduced to $75 together with 50 percent of the receipts over $262.50. These 
terms were subsequently reduced in approximately the fall of 1955 to a top 
flat rental of $50 with 50 percent of the receipts over $175. He is now demanding 
an even lower flat rental. The average film rentals paid by this exhibitor for 
the 1953-54, 1954-55 and 1955-56 seasons were, respectively: $55.11, $62.27, 
and $45. 

Based on his reported grosses, we adjusted the terms on the Bridges at Tokyo- 
Ri, which grossed $201.50, from 50 to 30 percent resulting in a film rental of 
$86.28; Strategic Air Command, which grossed $356.50, from 50 to 35 percent 
resulting in a film rental of $124.60; and White Christmas, which grossed 
$469.40, from 50 to 40 percent, resulting in a film rental of $187.76. 

In an attempt to determine the proper flat rental price based on the grossing 
power of the theater, we sold this exhibitor Seven Little Foys for our top price 
which was $50 guaranty with 50 percent over $175, and checked the picture on 
this basis. The exhibitor reported a gross of $171.60. However, the checker who 
bought a ticket at the box office in the regular course of his duties to detect 
whether or not the exhibitor’s reports to Paramount were reliable, was given 
an old ticket which was entirely out of sequence. Therefore, we could not 
ascertain the proper count. Selling tickets out of sequence is a violation of 
Treasury regulations, I am informed. Experience has shown that when an 
exhibitor does this, his records are not reliable: furthermore, it is evidence of 
fraudulent reporting of gross receipts to the distributor. 

7. Mr. J. M. Rostvold (owner of the State Theater which has 280 seats and 
is in Caledonia, Minn., population 2,300) stated generally that his theater was 
losing money. Our product is generally sold to him at a top price of $70 with 
a scale down to $40 and $35. We have made adjustments for this exhibitor on 
Country Girl which grossed $207 and was reduced from 50 to 40 percent, or a 
final film rental of $82.80, and White Christmas which grossed $347.20 from 
50 to 35 percent, or a film rental of $121.60. 

The film rentals have not increased, as he claims, since we have been selling 
this exhibitor on the same basis for the past 4 years and, with the exception of 
4 pictures out of a total of 29, we have always sold him on the flat rental basis 
mentioned above, with a top price of $70. In my opinion, the most harmful 
effect upon this exhibitor’s theater was from the advent of television, and because 
of this, on our last sale to his agent, we reduced his schedule to $50 top price, 
with a scale down to $40 and $30. 

All of his buying and booking is handled by Theater Associates, a service 
organization, and we, therefore, have no direct contact with this exhibitor. 

8. Mr. Donald Risch’s buying and booking is handled by Northwest Buying 
Service, which has secured numerous adjustments from us. He owns the Reno 
Theatre (485 seats) in Appleton, Minn. (population 2,500). He complained that 
he will not play pictures on a percentage basis and also that his film rental has 
risen by about 10 percent. Our product is sold to him at a top flat rental price 
of $75. In the past year, we have adjusted Desperate Hours from $75 to $40, 
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Lucy Gallant from $60 to $40, Far Horizons from $75 to $50, and Conquest of 
Space from $50 to $35. 4 

Mr. misch wane complained that he cannot secure pictures until 5 or 6 months 
after their release, but that is apparently when he wishes to play the pictures. 
The dates on which the pictures are booked are generally those which his buying 
service requests. Occasionally, it will ask for a very early date, as was the case 
with Never Too Young, which was requested by it to play 2 weeks after release 
and which we served on that basis in accordance with its request. 

9. Mr. Vernon J. Schaefer (owner of the Adams Theatre, which has 375 seats 
and is in Adams, Minn., population 700) contends that he cannot buy most of the 
best pictures except on an exorbitant percentage basis, and that percentage rel- 
tals should be abolished and a policy of fair flat rentals instituted. In fact, 
however, this theater buys Paramount pictures at a $25 top flat rental and, with 
the exception of 2 pictures during the past season, down to the present time, 
everything was sold to him on this flat rental basis. The 2 exceptions were 
White Christmas which grossed $259.40 and was sold at 50 percent but later 
adjusted to 35 percent, resulting in a film rental of $90.79, and Strategic Air 
Command, which grossed $172.40 and was sold at 50 percent but adjusted to 
40 percent, resulting in a film rental of $68.96. 

10. Mr. A. C. Myrick (operator of the State Theatre, which has 264 seats and 
is in Lake Park, Iowa, population 1,000) is the president of Allied Independent 
Theatre Owners of Iowa-Nebraska, Inc., and he attempts to use his position 
therein to secure the most favorable deals for his theater. His is the only 
theater in the town. He formerly paid us $35 to $40 flat rental for our top 
pictures, but this was reduced to a $30 top. The exhibitor is now asking for a 
further reduction to $25 flat rental. In fact, for 6 pictures played during the 
current 1955-56 season, this exhibitor has paid us an average film rental of 
$24.16, and that is with a $30 top. He refuses to play anything on a percentage 
basis. On considering the size of the town, and the amount of rental derived 
therefrom, pictures are played in this theater very early. The limited number 
of prints which we receive must be utilized to serve accounts based on what 
they are able to pay. It would be unsound economically to get extra prints 
which are expensive to serve accounts which pay so little. 

He complained that he had 2 open dates in February and 6 in March with 
no idea where he could get pictures for those dates at any price. Actually, we 
booked Lucy Gallant for February 19-21, Desperate Hours for March 7-8, Trouble 
With Harry for March 18-20, and Artists and Models for March 25-27, so that 
his lack of product for these 2 months was due to no fault of ours. 

*11. Mr. Stanley Kane is the executive secretary and executive counsel for 
North Central Allied Independent Theatre Owners, Inc. He handles all of 
Mr. Benny Berger’s legal matters in connection with Allied. He stated that the 
established availability for first subrun after first run downtown is 20 days 
after close, but that has been ignored by the distributors. He further com- 
plained that White Christmas, To Catch a Thief, and We’re No Angels were made 
available on dates subsequent to their regular availability. 

However, the availability on which we generally serve first subrun after first 
run downtown in Minneapolis is 28 days after close. White Christmas was 
made available on its regular availability date as the term is used by Mr. Kane. 
To Catch a Thief became available a little later than it generally would have 
because, in the same month of October and prior to To Catch a Thief, both 
Seven Little Foys and Never Too Young were also available. We prefer not 
to have more than one of our top pictures play in the subrun theaters in a city 
during the same week. If two of our pictures play, they compete with each 
other. We cannot concentrate our advertising and selling efforts on both, so 
that the business on one of our pictures must suffer. For this reason Seven 
Little Foys, Never Too Young, and To Catch a Thief played off in that sequence 
in October on the 12th, 19th, and 26th. 

Complaint was made that We’re No Angels, in which Humphrey Bogart stars, 
was made available a week late. That is true, but it resulted from very impor- 
tant business considerations. On November 2, Left Hand of God, another 
Humphrey Bogart picture, became available. From experience, exhibitors have 
found that pictures containing the same star will neither be profitable nor ’prac- 
tical to play within the same week. Therefore, Paramount’s picture, We’re No 
Angels, was made available on November 9. 

12. I have set forth the facts in each instance cited above so that this com- 
mittee may have before it a complete story. That the exhibitors’ statement 
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contained in the affidavits submitted herein do not set forth a true picture in 
the light of all of the facts is immediately apparent. It should be noted that 
from 603 exhibitors whose theaters are located in the territory which the 
Minneapolis branch services, only 8 persons, including 2 Allied officials, have 
been singled out to make charges against Paramount's distribution practices 
Jess T. McBripe 








Signed and sworn to before me this 11th day of May 1956. 
[SEAL] V. R. Sorensen, 
Notary Public, Hennepin County, Minn 








My commission expires June 15, 1956. 





PARAMOUNT FILM J)IstTrisuTING Corp., 
Memphis, Tenn., May 9, 1956. 






AFFIDAVIT 





CiTy OF MEMPHIS, 
County, of Shelby, State of Tennessee, ss: 

Howard Nicholson, being duly sworn, deposes and says: 

1. I am the Memphis branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 5 years since April 16, 1951. Prior thereto I was employed 
by Paramount Film Distributing Corp. as sales manager in its Dallas branch 
from March 1949 (approximate date) to April 1951. 

2. I am acquainted with the exhibitor listed below and with the facts con- 
cerning his theater. I have been informed of the substance of the affidavit 
filed by him before the Senate Select Committee on Small Business, Subcom- 
mittee on Retailing, Distribution, and Fair Trade Practices, and I make this 
affidavit to rebut his statements and inferences that Paramount's selling prac- 
tices in my territory are in any way improper or unfair. 

3. W. L. Landers is the manager of the Landers Theatre in Batesville, Ark., 
population 6,500. His affidavit concerns the selling practices of the various 
distributors as regards percentage terms, late playoffs, and demands for pre- 
ferred playing time. 

I have no information with regard to Mr. Landers’ charges because he has 
consistently shown no desire to buy Paramount’s pictures. We have not done 
business with this account for many years. In Batesville, there are two down- 
town conventional theaters. One is the Landers. The other is the Melba 
which is owned and operated by the Commonwealth Amusement Co. There is 
also the White River Drive-In Theater which is owned and operated by the 
Commonwealth Amusement Co. 

From the fact that Mr. Landers has never made a request to buy Paramount 
pictures, and has ignored completely all overtures on Paramount’s part to do 
business, I can only conclude that Commonwealth and Mr. Landers have gotten 
together on a split of product whereby each does business only with certain 
distributing companies and will not negotiate with the companies selling pic- 
tures to the other exhibitor. 

4. From the facts set forth above, it is apparent that Mr. Landers’ complaint 
is not directed against Paramount. 

5. I should like to note, in addition, that out of 288 exhibitors served by 
Paramount’s Memphis branch, Mr. Landers is the only one who has registered 
any complaint with this committee concerning our distribution practices in 
this area. 






































HOWARD NICHOLSON. 
Signed and sworn to before me this 9th day of May 1956. 
[SEAL] WILLIAM E, Moore, Notary Public. 






My commission expires August 4, 1957. 
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PARAMOUNT FILM DIstTrRIBuTING CorpP., 
Milwaukee, Wis. 


AFFIDAVIT 


CITY OF MILWAUKEE, 
County of Milwaukee, State of Wisconsin: 

Ward Pennington, being duly sworn, deposes and says: 

1. 1 am the Milwaukee branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., having just assumed 
that position, to wit, on April 30, 1956. Prior thereto I was employed by Para- 
mount Film Distributing Corp. as sales manager in its San Francisco branch 
from September 1953 to April 1956. Prior to that I had been Paramount's 
branch manager in Denver, Colo., from June 1948, to March 1951, and have 
been employed by Paramount, in various sales capacities, for 12 years in all. 

2. Although I have been Milwaukee branch manager for only a short period 
and have not personally negotiated with the exhibitors listed below, I have in- 
vestigated the records in each instance and have been informed of the matters 
referred to herein from such records or by Paramount Milwaukee sales per- 
sonnel under my supervision. I have been informed of the substance of the 
affidavits filed by the said exhibitors before the Senate Select Committee on 
Small Business, Subcommittee on Retailing, Distribution and Fair Trade Prac- 
tices, and I make this affidavit to rebut their statements and inferences that 
the selling practices in my territory are forcing these exhibitors out of business. 

3. Mr. J. P. Adler is the president of Adler Theater Co., Inc. which owns and 
operates various theaters in Wisconsin. Each of those theaters specifically 
mentioned in his affidavit which was submitted to this committee will be dis- 
cussed in this paragraph 3. This complaint charges distributors with demand- 
ing top percentage terms and very high flat rentals. 

In Marshfield, Wis., population 12,377 it owns 3 theaters, the Relda (524 
seats), the New Adler (814 seats) and the 10-13 Drive-In (480 cars). Mr. 
Adler stated that he has been forced to close the Relda Theater 3 days each 
week and after April 1, he is converting it into a store. So far as I have been 
able to determine, this theater is still operating and has pictures booked into 
the future. 

In the 1953-54 season, he bought 21 of our pictures, 11 at percentage and 10 
on a flat rental basis for the New Adler-Relda theaters. The average flat rental 
paid was $99.50 and the average paid on a percentage basis was $427.20 for 
a total average of $271.15. The average percentage term was 37 percent. From 
the beginning of the 1954-55 season to the summer of 1955, he bought 11 of 
our pictures, 6 on percentage and 5 on a flat rental basis. The average per- 
centage for this season was 38.5 percent. The average flat rental paid was $70 
and the average percentage rental was $538.10 which included such pictures 
as Rear Window, Sabrina, Three Ring Circus, Bridges of Toko-Ri, Country Girl, 
White Christmas, for a total average of $325.33. In the 10-13 Drive-In Theater 
(480 cars) which Mr. Adler also owns, 14 of our pictures were played in the 
1953-54 season on a flat rental basis at an average price of $44.28. Until the 
summer of 1955, this theater played two of our pictures and paid an average 
of $80 flat rentaL 

For some years, Mr. Adler has been buying his pictures through a local 
organization known as Theaters Service. Until the summer of 1955, we had been 
selling this organization on what we considered a mutually satisfactory basis. 
At that time, however, Mr. Adler instructed Theaters Service not to buy any 
more pictures on the same basis that they had in the past, but instead, to set 
up a sliding scale on the basis of which our rentals could not possibly have 
been more than 25 percent of the gross receipts. As a result, we have not been 
able to sell any of his theaters since that time. Both the salesman, Mr. George 
DeVine and the former branch manager, Mr. Irving Werthamer, made numerous 
calls, not only on Theaters Service, but on Mr. Adler personally, in an effort 
to work out some sort of an equitable deal, but thus far have been unable 
to do so. 

In Waupaca, Wis., population 3,922, the Adler Theater Co., Inc., owns the Palace 
Theatre which has 723 seats and the Rosa Theatre which has 550 seats. As 
pointed out above, in connection with the theaters in Marshfield, Wis., we have 
been unable to sell our pictures to Mr. Adler since the summer of 1955. The aver- 
age film rental for 1953-54 was $137.21 and for 1954-55 it was $175.87. The 
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prices for which our pictures were sold have generally been on percentage 
\lthough we did not have the same price problem in Waupaca as in Marshfield, 
he refuses to buy pictures for this town unless we meet his terms in Marsh- 
field. In Waupaca, we are currently bidding our product with a driven-in. 
rhis arrangement started March 2, 1953, with release of Girls of Pleasure 
Island. 

In Neilisville, Wis., population 2,655, this company owns the Adler Theater 
which has 400 seats. In the 1953-54 season, it played 19 pictures on a flat rental 
basis for an average film rental of $39.73. For part of the 1954-55 season, it 
played 15 pictures for an average film rental of $66.76. 

As stated in connection with Marshfield and Waupaca above, we have been 
unsold in this theater since the summer of 1955 and although we have no price 
problem here, however, Mr. Adler has refused to buy any of our pictures unless 
we meet his terms in Marshiield. 

In Merrill, Wis., population 8,913 the Adler Theater Co. owns the Badger 
Theater which has 550 seats. We have for many years sold the opposition 
theater in this town. 

Mr. Adler is a past president of the Wisconsin Allied Organization. 

4. Mr. Sigmund J. Goldberg owns the Hollywood Theater which has 67% 
seats and the Highway 29 Drive-In Theater which has a capacity of 600 cars, in 
Wausau, Wis., population 30,386. Mr. Goldberg's complaint is that he cannot 
play 28 to 30 days after first run, but must wait from 90 to 120 uays with no 
substantial reduction in film rental. 

His statement that he can no longer play 28 days after first run in the 
Hollywood is not accurate since it infers that he did play our pictures on that 
basis. As a matter of fact, generally this is not the case. We are, and have 
been able, to book our pictures on or close to availability, but quite often when 
pictures are available to him, they are also available to other sub-run theaters 
comparable to his through the State. We simply do not have and never had 
enough prints to supply all these situations throughout this territory and Mr. 
Goldberg has been fully aware of this condition. 

The Hollywood Theaters plays second run in Wausau and the drive-in gener 
ally plays after the Hollywood. Most of our pictures are sold on a fiat rental! 
basis, but occasionally at a percentage. In the Hollywood Theater, during the 
1953-54 season, he paid an average fiat film rental of $69.52. In 1954—55, the 
average film rental was $72.37. Thus far in 1955-56 the average has dropped 
to $45.68. 

In the Drive-In Theatre, the average film rental for 1953-1954 was $81.81. 
It was $73.75 for the 1954-55 season and dropped to $47.86 during the current 
1955-56 season. It thus appears that although Mr. Goldberg prefers to play 
his drive-in after his conventional theater, the former grosses and pays more. 

Mr. Goldberg is a past president of the Wisconsin Allied Organization. 

6. Mr. F. V. McWilliams owns the Portage Theatre which has 750 seats and 
is in Portage, Wis., population 7,823. He complains generally of increased film 
rentals. As far as Paramount is concerned, however, the average film rental 
has decreased from 1955 over 1953. In the 1953-54 season, it was $180. It was 
$383 in the 1954-55 season and dropped to $157 in the current 1955-56 season. 
The increase in the 1954-55 season was due to the larger grosses which the 
pictures earned as a result of their improved quality. 

Our basic deal in this situation has been on a sliding-scale basis. Although 
it is true that he paid us more film rentals during the 1954-1955 season than 
he did the previous year, this was only due to the fact that our pictures earned 
high film rentals, our basic terms having remained the same. 

We have been selling this exhibitor on an amicable basis for many years 
withqut any particular difficulty or problem. Where an occasional picture did 
not perform on the basis on which it was sold, it was adjusted to a mutually 
satisfactory deal. 

Mr. McWilliams also owns the 51-16 Drive-In Theatre which has a 480—car 
capacity. This theater plays pictures repeat on the conventional theater, and 
we have been selling our pictures to this theater at a flat rental average of $35. 

Mr. MeWilliams is a past president of the local Allied Organization. 

7. I have set forth the above facts so as to give this committee a full and 
complete picture of our selling practices with regard to the exhibitors mentioned 
herein, and to show that we have always been fair and reasonable. I believe 
it should be noted that out of 173 exhibitors situated within Paramount’s Mil 
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waukee branch, only these 3 exhibitors, all of whom are among the Allied 
leadership in this territory, have submitted affidavits to this committee. 


Warp PENNINGTON. 
Signed and sworn to before me this 12th day of May 1956. 


[SEAL] Sapie B, Ginzeurcer, Notary Public. 
My commission expires October 13, 1957. 





PARAMOUNT FILM DISTRIBUTING CoRP., 
Denver, Colo. 


AFFIDAVIT 


City OF DENVER, 
County of Denver, State of Colorado, ss: 

James Ricketts, being duly sworn, deposes and says: 

1. I am the Denver branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 4 years. Prior thereto, I was employed by Paramount 
Film Distributing Corp. in its Denver and Des Moines branches for a total of 
3 years. I have 15 years’ experience in the distribution and sale of motion 
pictures. 

2. I am acquainted with the exhibitor listed below and with the facts con- 
cerning his theater. I have been informed of the substance of the affidavit filed 
by him before the Senate Select Committee on Small Business, Subcommittee 
on Retailing, Distribution and Fair Trade Practices, and I make this affidavit 
to rebut his statements and inferences that the selling practices in my territory 
are forcing him out of business. 

3. Mr. James J. Petersen, the exhibitor referred to, is one of those concerning 
whom specific information was requested by the staff for this committee. 

4. Mr. Petersen owns the Vogue Theatre which has 256 seats and is in Little- 
ton, Colo. His complaint concerns film rentals, reissues and long delays in 
making pictures available to him. 

Littleton, Colo., is part of the continuous metropolitan Denver area. As such, 
he is included in the sub-run Denver bidding. Prior to the installation of bid- 
ding, the Vogue Theatre enjoyed fifth run on a 42-day availability. Since bid- 
ding started, Mr. Petersen has been awarded the only picture on which he has 
bid which was Artists and Models for $30. However, for the most part, he 
buys the product on a “no-specific’ run availability, which means that it is 
available for his use commencing 49 days after first-run Denver close, when 
prints are available. 

As regards film rentals, our records disclose the following: In 1953, he played 
one picture at 40 percent which earned $102, and one at 35 percent which earned 
$77. The remaining 21 pictures were sold at a flat rental, ranging from $40 
down to $20. The average film rental paid during 1953 was $35.23. 

In 1954, the top film rental was $37.50 which was paid for Living It Up and 
Money From Home. Mr. Petersen played 15 additional pictures ranging from 
$35 to $20. The average film rental for this year dropped to $28.23. 

In 1955, he played 2 pictures at $37.50, Strategic Air Command and Three-Ring 
Circus, and 14 additional pictures, ranging from $30 down to $15. The average 
film rental for 1955 was $27.97. 

From January 1, 1956 to April 1, 1956, he played 7 pictures, ranging from $30 
down to $12.50 with an average film rental of $24.50. ‘ 

These facts show that although the quality of our pictures has been outstand- 
ing over the last 3 years, our average film rental has gone down to the point 
where Paramount just about breaks even in servicing this account when you 
consider the cost of prints, shipping, handling and other necessary charges. 

Considering the small film rental that he pays, it is unfair of him to complain 
about the time pictures are made available to him. 

5. It is clearly apparent, from the foregoing, that we have geared our selling 
policies to meet the needs of this exhibitor as much as possible. That our prac- 
tices are reasonable and meet the requirements of the small exhibitor is evi- 
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denced by the fact that out of 166 exhibitors in the Denver territory, only one 
has seen fit to submit an affidavit to this committee. 
James RICKETTS 


Signed and sworn to before me this 11th day of May 1956. 
[SEAL] JEAN E. Gerrase, Notary Public 


My commission expires February 24, 1959. 


PARAMOUNT Fiim DistTrRispuTine Corp., 
Datlaa, Tez 


AFFIDAVIT 
Crry OF DALLAS, 
County of Dallas, State of Teras, 8s: 

Frank V. Rule, being duly sworn, deposes and says: 

1. I am the manager of the branch in Dallas, Tex., for Paramount Film Dis- 
tributing Corp., a wholly owned subsidiary of Paramount Pictures Corp., 
and have held that position since September 19, 1955. Trior thereto, I was sales- 
man and sales manager at the same office for 13 years. 

2. I am acquainted with the exhibitors listed below, and with the facts con- 
cerning their theaters. I have been informed of the substance of the affidavits 
filed by them before the Senate Select Committee on Small Business, Subcom- 
mittee on Retailing, Distribution, and Fair Trade Tractices, and I make this 
affidavit to rebut their statements and inferences that the selling practices in 
my territory are forcing these exhibitors out of business. 

3. Mr. Don Dickson, owner of the Varsity Theatre, which has 700 seats and is 
in Fort Worth, population 277,047, complained that film rentals have increased 
and that this theater was operating at a loss. Taken on an average basis, the 
film rentals paid by this theater have recently declined. For the 1953-54 
season, it paid an average film rental of $74.08; during 1954-55 it paid an 
average of $108.38; for the current 1955-56 season, the average had dropped 
to $68. 

We have always tried to meet this exhibitor’s problems and have adjusted 
several pictures for him, including some that were sold on a flat rental basis. 
For example, To Catch a Thief was sold for $110 which was subsequently 
reduced to $79. White Christmas was sold for 50 percent of the gross receipts 
but was adjusted to 30 percent. It grossed $448.75 and the film rental was 
$134.63. Country Girl was reduced from 40 percent to 35 percent; it grossed 
$460.50 and paid a film rental of $148.98. Rear Window and Three Ring Circus 
were both reduced from 35 percent to 30 percent. Rear Window grossed $389.35 
and paid a film rental of $107.81 after deducting the second feature cost. Three 
Ring Circus grossed $390.25 and film rental was $108.08 after deducting the cost 
of the second feature. 

This exhibitor has been complaining to us for some time about his film rental. 
He has requested a top of $75. This request, however, is not consistent with the 
grossing potential of this theater based upon the experience we have had with 
it during the past several years. During the current 1955-56 season, everything 
has been sold to him on a flat rental basis at a top price of $110. Based upon 
the earning capacity of this theater, our selling practices have been both fair 
and equitable. 

4. L. C. Tidball owns the New Isis Theatre and the Parkaire Drive-In Theatre 
in Fort Worth. They have 1,000 seats and a 586 car capacity, respectively. He 
complained that for both theaters film rentals have increased and the terms 
demanded by the distributors are beyond his ability to pay and he is forced 
to play pictures late. 

At the New Isis Theatre, the average film rental has decreased from $191.86 
for the 1954—55 season to $133.76 for the 1955-56 season: This theater played 
our pictures generally on an availability of 31 days after first run. 

In the 1953-54 season, it played 14 pictures on availability and 5 pictures 
after availability, which he bought at a substantial reduction. Of the 14 pic- 
tures sold to him in the 1954—55 season, 12 were on availability, 1 was late, but 
for which the film rental was only $25, and the other was on a 38-day availability. 

During the current season, it has played 8 pictures, all of which were on 
availability. In most cases, the pictures he played late were not top pictures. 
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Even if they were, Mr. Tidball was charged only from $20 to $50, which is cer- 
tainly a fair price in a theater of this size. 

The Parkaire Theatre, beginning with the 1954-55 season, and continuing *o 
the present, bid competitively for our product with the other driveins in Fort 
Worth. Those pictures that it did not’play as a result of this bidding, were 
subsequently sold to it on a flat rental basis. 

The average film rental has declined in the 1955-56 season to $224.67 as com- 
pared with $395.86 for the 1954-55 season. For these 2 years then, the film 
rental has not increased. If it has increased from 1952 to 1955, it is because 
of the guaranties which this theater put on the pictures by bidding, in order to 
get the picture instead of his competition getting it. 

During the current season, it has played all of Paramount’s pictures which 
were awarded to it on a bidding basis, on availability. In the 1954-55 season, all 
pictures which were awarded as a result of bidding were played on availability. 
Those pictures that were not played on availability were sold on a low flat-rental 
basis. For instance, Sabrina was available January 1 and was played in July 
for 7 days at $25, as a cofeature with Seven Little Foys. 

The Bridges at Toko-Ri was available on April 7, but played in July for 4 days 
at $125. Far Horizons was available November 3, and played in January for 
4 days at $25. We're No Angels was available October 13 and played just 3 days 
later, on October 16-19 at $140, and Never Too Young was available October 20 
and likewise played 3 days later, on October 23-26 at $150. 

5. From the foregoing, it is apparent that our selling and distribution policies 
have been considerate of the needs of these exhibitors. Our records indicate 
that the complaints made in the affidavits of these 2 exhibitors were either not 
directed toward Paramount or were unfounded. Furthermore, out of approxi- 
mately 615 exhibitors in the Dallas branch, only the 2 mentioned herein have 
been singled out to submit complaining affidavits to this committee. 

FRANK RULE. 

Sworn to before me this 10th day of May 1956. 


[SEAL } EMMETT FE. Hoper, Notary Public. 


PARAMOUNT FILM DISTRIBUTING CORP., 
New York, N. Y. 


AFFIDAVIT 
City oF NEw YorK, 
County of New York, State of New York, ss: 

Myron Sattler, being duly sworn, deposes and says: 

1. Iam the New York branch manager for Paramount Film Distributing Corp., 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 9 years since April 21, 1947. Prior thereto, I held the 
position of branch manager for the local New York exchange from 1933 to 1941 
at which time the 3 local branches were consolidated. From 1941 to 1947 I was 
sales manager for the New York branch. I have an overall total of 25 years ex- 
perience in the sales and distribution of motion pictures with Paramount. 

2. I am acquainted with the exhibitors listed below and with the facts con- 
cerning their theaters within my territory or have ascertained the facts through 
the salesmen and others under my supervision who have personal knowledge 
thereof. I have been informed of the substance of the affidavits filed by them 
before the Senate Select Committee on Small Business, Subcommittee on Retail- 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to correct 
their statements and inferences that the selling practices in my territory are 
in any way unfair or improper. 

3. Paragraphs 4 and.6 noted with an asterisk, refer to Mr. Virgil Baracca and 
Emily R. Lindgren, concerning whom specific information was requested by the 
staff for this committee. 

*4. Mr. Virgil Baracca owns the Roosevelt Theatre which has 575 seats and is 
in Beacon, N. Y., population 15,000. In his affidavit, he stated that he has been 
unable to get first-run product for his theater and that he was forced into bid- 
ding competitively against the Beacon Theatre in order to get any pictures at all. 
He further states that there should be a fair division of product in Beacon and 
that the awards resulting from the bidding are not fairly made. 

There are two theaters in Beacon, N. Y. The competing theater, the Beacon, 
has 1,100 seats, almost twice the size of the Roosevelt. 
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In this instance, Paramount did initiate competitive bidding. It was insti- 
tuted upon the request of Mr. Baracca. In 1950, Mr. Baracca wrote to us re- 
questing the right to bid for first-run pictures in Beacon, N. Y. This request was 
granted. The fact that his theater is not comparable to the Beacon Theater and 
therefore his bids cannot always be the successful ones, is not the distributor's 
fault. 

Since bidding was instituted, no complaint has been received by my office as to 
the manner in which it was handled, or regarding its discontinuance. The 
awards are made only on the basis of the superior offer and for no other reason. 
The charge that the awards are not being fairly made is wholly unwarranted 
and unfounded. As a matter of fact, the mention of this in Mr. Baracca's’ affi- 
davit was the first time I have ever heard this complaint from him. He has 
never spoken or written to us with regard to the manner in which the awards 
are made. He has never, to the best of my knowledge, requested that bidding 
be discontinued. 

Regarding division of product, we do not believe it makes for sound distribu- 
tion of our pictures to participate in or agree to a division of our product. 

From the above, it is apparent that the statements made in Mr. Baracca’s affi- 
davit are without foundation. He was not forced to enter into competitive 
bidding, but rather the bidding was instituted at his own request. The awards 
resulting from the bidding have always been fairly made and will always be 
fairly made. 

5. Mr. Murray Greene owns the Mayfair Theater which has 1,021 seats and is 
in Newark, N. J., population 438,776. His complaint was that the film com- 
panies have taken 47.6 percent of the benefit derived from the admission tax 
reduction. 

In order to have accomplished this, I believe it would have been necessary for 
us to have increased our film rental terms. In the 1953-54 season, our pictures 
were sold ranging from 25 percent to 35 percent of the gross receipts and also 
at a flat rental basis varying between $100, $150 and $200. In the 1954—55 season, 
our percentage terms also ranged from 25 percent to 35 percent. The flat rental 
for that season ranged from $100 to $250. In the current season, 2 pictures 
were sold for 27144 percent of the gross receipts and 1 picture for 32% percent. 
I mention these facts to show that over the past 3 seasons, the film rental terms 
have remained substantially the same. Any increase that we may have received 
as film rental was due not to any tax benefit or higher terms, but rather to the 
fact that our pictures gross more at the box office because of the quality of our 
pictures. 

*6. Emily R. Lindgren, is the office manager for the Arcadia Theatre Co., 
located in Manasquan, N. J., which operates 8 theaters in New Jersey. Her 
complaint regarding all of these theaters was that the benefits from the tax re- 
duction were taken by the film companies by means of increased film rentals. 

The Lorraine Theatre is the only theater in Bay Head, population 808 and 
operates during the summer only.. It has 500 seats. In this town, the Arcadia 
Theatre Co. has bought very few of our pictures, so that whatever charges were 
made in the affidavit cannot apply to Paramount. In the 1954—55 season, it 
bought Seven Little Foys at 35 percent, and Strategic Air Command at 40 per- 
cent out of a total of 18 pictures released. In the 1953-54 season it bought 
Elephant Walk at 30 percent, Knock on Wood at 35 percent, and Secret of the 
Incas at $30 out of a total of 22 pictures released. In the 1 53 season it 
bought Seared Stiff, Stalag 17 and Shane at 35 percent and Houdini at $50 out 
of a total of 25 pictures released. It is apparent that during the 3 seasons 
mentioned, they have carefully selected 7 of our top pictures and in this com- 
munity where they have no competition, have paid very reasonable rentals for 
them. The theater has not as yet opened for the current season, and therefore, has 
not bought any of our current releases. 

In Belmar, N. J., population 4,636, there are 2 theaters in town, both of which 
are owned by the Arcadia Theater Co. The Rialto has 640 seats and operates in 
the summer only. The Rivoli Theatre has 595 seats and operates all year 
around but no complaint was made with regard to this theater and it will, there- 
fore, not be discussed herein. Here again, the charge of increased film rentals 
is unwarranted as regards Paramount. Out of 16 pictures offered in the 1954- 
») season, the Rialto bought the following pictures: Hell's Island at $35 flat 
rental; Far Horizons at $50 flat rental; Seven Little Foys and We’re No Angels 
at 40 percent; and Strategic Air Command at 32% percent. In the 1953-54 
Season, out of 22 pictures released, it bought Elephant Walk at 35 percent and 
Knock on Wood at 40 percent. In the 1952-53 season, out of 25 pictures released, 
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it only bought Scared Stiff at 30 percent and Stalag 17 and Shane at 40 percent 
and Houdini at $109. This theater has not opened as yet for this season, there- 
fore, it has bought none of our current releases. Once again, they have paid 
reasonable film rentals for the quality pictures they have carefully selected. 
Here, too, they have no competition, and are able to call the terms on just which 
of our pictures they will play. 

In Lavallette, population 567, the Lavallette Theatre is the only one in town 
and it has 495 seats. It bought several of our pictures in the 1954-55 season, 
some at percentage terms ranging from 32144 percent to 40 percent and others 
at a flat rental basis ranging from $35 to $50 and $75. In the 1953—54 season, it 
beught pictures at a percentage basis ranging from 40 percent to 25 percent. 
Since it has not as yet opened for the season, this theater has bought none of 
our current product. It can be seen, therefore, that our film rental terms have 
remained the same over the past 3 seasons and certainly have not been increased. 
This is another situation where they have no competition, and they call the 
terms on just which few of our pictures they will play. 

In Manasquan, N. J., population, 3,178, the Arcadia Theatre Co. owns the 
Algonquin Theatre which has 660 seats and the Brielle Drive-In which has a 
390 car capacity. These are the only theaters in town. 

As regards the Algonquin Theatre, film rental terms have not been increased 
over the past 3 years. During the current season, they have ranged from 32%4 
percent to 42% percent of the gross receipts and $20 flat rental. In 1954—55, they 
ranged from 27% percent to 50 percent and the flat rentals were from $40 to $94. 
In the 1953-54 season, they ranged from 25 percent to 40 percent and the flat 
rentals ranged from $15 to $94. 

With respect to the Brielle Drive-In, two pictures have thus far been sold in 
the current season at 25 percent of the gross receipts. In 1954-55, the percentage 
terms ranged from 25 percent to 40 percent and the flat rentals from $25 to $75. 
In the 1953-54 season, the percentage terms ranged from 25 percent to 35 percent 
and the flat rentals were $25 to $40. 

In Point Pleasant, N. J., population 4,009 the Arnold Theatre is the only one in 
town and it has 720 seats. Here again film rentals have not been increased over 
the past 3 years. During the current season, the percentage terms have ranged 
from 30 percent to 35 percent and the flat rentals have been at $20. In 1954-55, 
the percentage terms ranged from 40 percent to 25 percent and the flat rentals 
were at $35, $75 and $93. In 1953-54, the percentage terms ranged from 25 per- 
cent to 40 percent and the flate rentals were from $20 to $93. 

The Arcadia Theatre Co. owns the Colonial Theatre which has 650 seats and is 
in Seaside Park, N. J., population 987. There are 2 theaters in this town. This 
theater has not as yet played any of our pictures during the current season. In 
the 1954-55 season, it played 3 of our pictures: Hell’s Island at $35 flat rental 
and Seven Little Foys and Strategic Air Command at 40 percent of the gross 
receipts. In 1953-54, it played 5 pictures, 2 at 40 percent, 1 at 35 percent, 1 at 
25 percent and 1 at 20 percent. 

In Spring Lake, N. J., population 2,008, the Arcadia Theatre Co. owns the only 
theater in town which is the Ritz and which has 650 seats. It has not as yet 
played any of our current releases. In 1954-55 it played 4 pictures, 2 at 40 per- 
cent, 1 at 30 percent and 1 at $50 flat rental. In 1953-54, it played 2 pictures, 1 
at 40 percent and 1 at 25 percent. 

In many of the theaters owned by this exhibitor, very few of our pictures have 
been bought and played. In others, where our pictures have been fairly con- 
sistently bought and played, as I have shown above, the film rentals have not 
been increased and they have not deprived the exhibitor of the benefits of the tax 
reduction as claimed in the affidavit submitted to this committee, but have been 
solely a reflection of the quality of our merchandise. 

All of the theaters operated by the Arcadia Theatre Co. are located in summer 
towns but the population shown is the winter population. 

7. Mr. Howard Herman is a partner of Hawthorne Theater, Ltd., which owns 
the Hawthorne Theater in Hawthorne, N. J., population 14,816. This is the 
only theater in town and it has 1,032 seats. Mr. Herman charges film companies 
with having increased the film rentals and depriving him of the benefits from the 
tax reduction. Our records indicate that the film rentals have not been in- 
creased. During the current season, 2 of our pictures played at 37% percent 
of the gross receipts, 2 at 35 percent, 2 at 30 percent, 1 at $35 flat rental, and 1 at 
$25 flat rental. In 1954-55, the percentage terms ranged from 45 percent down 
to 27% percent and the flat rentals ranged from $50 down to $25. In 1953-54, 


the percentage terms were for the most part at 35 percent and 30 percent and the 
flat rentals ranged from $50 to $25. 
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8. I have set forth the above details with regard to each of the threaters 
mentioned in the affidavits of the exhibitors so that this committee will have 
before it all of the facts pertinent thereto. That our selling practices including 
the film rental terms have always been fair and reasonable is immediately ap 
parent. I should like to point out that only the four exhibitors mentioned above 
have submitted complaints to this committee out of a total number of 204 ex 
hibitors located in Paramount's New York Branch area. 

Myron SATrler 

Signed and sorn to before me this 15th day of May, 1956. 

[SEAL] Sara L. DANnTo, 

Notary Public, State of New Yor! 

Term expires March 30, 1958. 


PARAMOUNT Fi_m Distrisutine Corp., 
Chicago, Ill. 
AFFIDAVIT 
City OF CHICAGO, 
County of Cook, State of Illinots, ss: 


J. H. Stevens, being duly sworn, deposes and says: 

1. I am the Chicago branch manager for Paramount Film Distributing Corp. 
a wholly owned subsidiary of Paramount Pictures Corp., and have held that 
position for the past 14 years since October 12, 1942. Prior thereto, I was 
employed by Paramount Film Distributing Corp. as branch manager in its 
Indianapolis branch from January 1, 1939, to October 11, 1942. 

2. I am acquainted with the exhibitor named below and with the facts con- 
cerning his theater and have ascertained the facts through the assistant branch 
manager, Robert M. Allen, under my supervision who has personal knowledge 
thereof. I have been informed of the substance of the affidavit filed by him 
before the Senate Select Committee on Small Business, Subcommittee on Retail 
ing, Distribution, and Fair Trade Practices, and I make this affidavit to rebut 
his statements and inferences about the selling practices of Paramount's Chicago 
branch. 

3. Mr. L. Frank Stewart, the exhibitor in question, is, I am informed, one 
of those concerning whom specific information was requested by the staff for 
this committee. 

4. Mr. L. Frank Stewart is the operator of the Widescreen Drive-In which has 
a capacity of 607 cars and is in Urbana, Ill. The complaint is against blind 
selling although he makes no specific reference to Paramount’s practices 

There is a competitive drive-in in this community which is located in Cham- 
paign, Ill. Both theaters have an availability of 14 days after conclusion of 
first run. Prior to the 1955 season, the competing theater was the only one 
desiring to exhibit our product and I can only assume that this was due to an 
arrangement between the two exhibitors to divide the product of the film com- 
panies. Consequently, any dealings we had with Mr. Stewart for his theater 
were on a basis of old pictures played after the Twin City. 

During the latter part of the 1955 season and continuing to the present, the 
two theaters have been engaged in competitive bidding for an exclusive second 
run. Last year Mr. Stewart complained about the fact that he lost Seven Little 
Foys on a bid. Although I did not disclose the terms of his competitor's bid 
to him, I informed him that the successful bid was superior to his. There was 
no doubt in my mind that the picture was awarded on the basis of the better offer 
received. 

Out of the 9 pictures thus far released for the current drive-in season since their 
opening, Mr. Stewart has been awarded 2 of them, which are the Court Jester and 
Anything Goes. These were awarded as a result of competitive offers requested. 
On one other picture, the Birds and the Bees, we requested competitive offers 
but received no offer from either drive-in theater. The 6 remaining pictures 
were sold by negotiation, since we had been notified by both theaters at the 
start of the 1956 season that they were desirous of licensing our product by 
negotiation and were dividing the available pictures. Three were sold to the 
Widescreen, namely, Ulysses, Lucy Gallant, and the Trouble With Harry; 3 
were sold to the Twin City, including Desperate Hours, the Rose Tattoo and 
Unconquered. Subsequent to these sales, both drive-ins decided to resume 
competitive bidding, which started with Court Jester, Anything Goes, and Birds 
and Bees, referred to above, and will continue on subsequent releases. 
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5. From the above facts which cover our selling practices to Mr. Stewart's 
theater and the only complaint we have received from him, it is apparent that 
whatever statements he made before this committee could not have been directed 
towards Paramount. We have always handled this account in a fair and equit- 
able manner and shall continue to do so. As evidence of our reasonable selling 


and distribution practices, only this one exhibitor has been singled out of 211 
exhibitors in the Chicago branch territory. 


J. H. STEVENS. 
Signed and sworn to before me this 10th day of May 1956. 


[SEAL] MARIE VIERKE, Notary Public, 


PARAMOUNT FILM DISTRIBUTING CorP., 
Boston, Mass. 
AFFIDAVIT 
City or Boston, 
County of Suffolk, State of Massachusetts: 

Gasper Urban, being duly sworn deposes and says: 

1. I am the Boston branch manager for Paramount Film Distributing Corp., a 
wholly owned subsidiary of Paramount Pictures Corp., and have held that posi- 
tion for the past year since 1955. 

2. I am acquainted with the exhibitors listed below and with the facts concern- 
ing their theaters within my territory or have ascertained the facts through the 
salesmen and others under my supervision who have personal knowledge thereof. 
I have been informed of the substance of the affidavits filed by them before the 
Senate Select Committee on Small Business, Subcommittee on Retailing, Distri- 
bution and Fair Trade Practices, and I make this affidavit to rebut their state- 
ments and inferences that the selling practices in my territory are forcing these 
exhibitors out of business. 

3. Mr. W. Leslie Bendslev is the owner of the Community Playhouse which 
has 499 seats and is in Wellesley, Mass., population 151,227. His is the only 
theater in that city. His complaints are that film rentals have increased and 
high grossing pictures are overpriced. The facts, however, are otherwise. We 
have been selling our product to Mr. Bendslev on the same terms for the past 3 
or 4 years. These terms ranged from 40 percent of the gross receipts to from 
$60 to $30 flat rental. Actually, the majority of pictures sold to him at 40 
percent have been adjusted, at his request, to terms as low as 25 percent. For 
instance, in the current 1955-56 season Artists and Models which grossed $295.56 
was adjusted to 25 percent resulting in a film rental of $65.14, after deducting 
the cost of the second feature; Desperate Hours grossed $221.10 and was ad- 
justed to 25 percent resulting in a film rental of $55.28; Lucy Gallant was sold 
for $60 flat rental and later adjusted to 25 percent. It grossed $119.91, and the 
film rental was $24.98 after deducting the cost of the second feature; Ulysses 
was sold for 40 percent, reduced to 25 percent, grossed $335.16 and we received 
a film rental of $77.54 after deducting the second-feature cost. 

During the 1954-55 season, Rear Window was adjusted from 40 percent to 33 
percent; Country Girl, Seven Little Foys, and Strategic Air Command were 
reduced from 40 percent to 27 percent. Bridges at Toko-Ri was adjusted from 
40 percent to 26 percent, and Three-Ring Circus, We’re No Angels, and Never 
Too Young were adjusted from 40 percent to 25 percent. 

Those pictures mentioned above represent some of Paramount’s top product and 
the terms upon which they were finally paid for do not warrant an assertion 
that they were overpriced. 

To the best of my knowledge, Mr. Bendslev has made no specific complaints 
to my office regarding our selling practices and/or distribution policies in the 
past several years. 

4. Mr. R. M. Stocker, owner of the Belmont Drive-In Theater, which has 400 
ears and is in Bellows Falls, Vt., population 4,236, stated generally that film 
costs increased 10 percent. The records in my branch office indicate otherwise. 
For example, all pictures sold during the 1953-54 season were on a flat rental 
basis, ranging from a top of $80 to $65, $50 and $30. In the 1954—55 season all 
pictures, with three exceptions, were sold on a flat rental basis, ranging from a 
top of $80 to $50 and $30. The Bridges at Toko-Ri was sold for 40 percent of 
the gross receipts but was reduced to 30 percent and grossed $166.50, resulting 
in a film rental of $40.95 after deducting the cost of the second feature. Country 
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Girl was also sold at 40 percent and reduced to 30 percent. It grossed $197.70 
and the film rental was $51.81, after the second feature deduction. White Christ 
mas was adjusted from 50 percent to 35 percent; it grossed $329.45 and the film 
rental was $107.43 after deducting the second-feature cost. 

For the present 1955-56 season, the top flat rental has been reduced to $75 
ranging down to $30. Our records further indicate that for the 1953-4 season, 
Mr. Stocker paid Paramount an average film rental of $52.06 as compared with 
a $51.01 average for the 1954-55 season. Although no pictures have as yet been 
played from the 1955-56 releases, the average for those contracted for will be 


$54.23. The above facts certainly do not indicate an increase of 10 percent in 
film costs of 1955 over 1953. 


5. Mr. Daniel J. Murphy is the owner of the Loring Hall Theater which has 
400 seats and is in Hingham, Mass., population 8,008. His is the only theater 
in the town. His complaint is that film costs have not sufficiently declined. We 
sell this theater our product on either a percentage or flat rental basis. In the 
latter instance, the rentals do not exceed $45, and often are $30. Where a picture 
is sold for a percentage of the gross receipts, adjustments frequently are made. 


For example, during the 1955-56 season, the percentage figure was lowered 
as indicated below : 


| Film rental 
_ | Adjusted Gross after dedcuting 
} to— receipts second -feature 
cost 


Percent Percent 
40 30 20. 15 $126. 05 


y sdetaatlidiiiitiliattpiniacedbinrcetiin 40 2! 245. 10 53. 77 
Desperate Hours____--- 40 75. 85 30. 84 


1954-55 SEASON ! 
nl | 40 2. 95 75. 73 
Threo-Ring Cireus-................-. 40 : 95. 40 39 
Bridges at Toko-Ri-.- -- 4 AS. asta F 40 35 494. 65 63 
Country Girl 40 5 354. 15 54 
TN  weninndaa 40 ‘ 15 53. 54 
bootie ee ees Bo oe 40 } 2! 57. 90 
ee Bee LL, Sabi oe ees Shs. cd 40 25 ‘ 2) 
ION EE ES 40 37% 2. 85 2H. 0% 
a mmpinniapmniniben 50 | 
1953-54 SEASON 
The Caddy---._.-. a Naa tea ce 40 
Little Boy Lost. Shea 7 40 
Elephant Walk -- eae rots 40 
NE Cass sri hich eshte beaenccte cin debe 40 


1 All other pictures in this season were sold at a flat rental! of either $45 or $30 


Those pictures not sold on a percentage basis had a top flat rental of $60 
in this season but with the exception of three pictures, all of them were sold 
for $45, $30 and $20. 

To the best of my knowledge this exhibitor has made no specific complaints 
of any nature to my office and in the light of the above facts, our selling policies 
are eminently fair and equitable. 

6. Mr. David Hodgow is the treasurer and chief executive officer of the 
Princess Amusement Co., which owns and operates the Wakefield Theaters 
(912 seats) and the Princess Theater (699) seats in Wakefield, Mass. (popu- 
lation 16,223). These are the only theaters in town. It also owns and operates 
the Middleboro Theater (800 seats) which is the only theater in Middleboro, 
Mass. (population, 9,082). Mr. Hodgow states that the theaters cannot afford 
to pay 40 percent or 50 percent of the gross receipts for pictures and that the 
film rentals have increased. He further charged that the films were being 
withheld for as long as 8 or 10 weeks beyond established clearances. 

Film rentals have not been increased on our pictures. During the 1955-56 
season in Wakefield, Mass., most of the pictures were sold on a flat rental 
basis ranging from $50 to $150. Ulysses and Desperate Hours were both sold 
for a flat rental of $150 but were adjusted to 25 percent of the gross receipts. 
Ulysses grossed $461.07 and the film rental was $115.28. Deperate Hours grossed 
$406.32 and the film rental was $101.58. In the 1954-55 season, some pictures 
were sold on a percentage basis and others at a flat rental basis, ranging from 
$30 to $150. Strategic Air Command was adjusted from 40 percent to 27 percent 
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of the gross receipts. It grossed $787.98 and the film rental was $212.75. 
Country Girl was sold for 40 percent and it grossed $493.21. It was adjusted 
to 25 percent for a film rental of $123.30. Conquest of Space was adjusted 
from $50 flat rental to 25 percent of the gross receipts. It grossed $105.65 
and the film rental was.$26.41. The Bridges at Toko-Ri was adjusted from 40 
percent to 25 percent and it grossed $464.02. The film rental was $116.01. Sabrina 
was sold for $150 flat rental, but was adjusted to 25 percent of the gross receipts. 
It grossed $273.88, resulting in a film rental of $68.47. In the 1953-54 season, our 
pictures were sold on a flat rental basis ranging from $30 to $150 and in the 
1952-53 season, some were sold on a percentage basis and others at a flat rental 
ranging from $30 to $100. 

The average film rental for the current season, has been $109.65. For 1954—55, 
it was $133.73 and $76.25 for the 1953-54 season. It is apparent from the 
foregoing, that our film rental terms have not been increased over the past 
5 years. The increase in the amount of film rentals received in 1954-55 was 
due to the fact that the pictures were of a better quality and therefore, grossed 
more at the box office. 

In Middleboro, the average film rentals received over the past 3 years show 
that the film rentals hav« not been increased. During the current season, it 
was $88.62. In 1954-55 ifyvas $102.45 and in 1953-54, it was $73.02. During the 
current season, our terms ranged from $30 to $65 flat rental and the percentage 
terms from 25 percent to 40 percent. Here, too, adjustments have been granted. 
To Catch a Thief was adjusted from 40 percent to 25 percent. It grossed $307.90 
and the film rental was $76.97. Lucy Gallant was adjusted from $65 flat rental 
to $30. Desperate Hours was adjusted from 40 percent to 25 percent resulting in a 
film rental of $78.79. It grossed $315.16. In 1954-55, the terms ranged from $30 
to $65 flat rental and the percentage from 40 percent to 50 percent. However, 10 
pictures were sold on percentage terms and every one of them was adjusted 
for between 25 percent and 35 percent. White Christmas was adjusted from 
5O percent to 30 percent. Strategic Air Command from 50 percent to 25 percent. 
Never Too Young, We’re No Angeles, Seven Little Foys, Three-Ring Circus and 
Sabrina were adjusted from 40 percent to 25 percent. Country Girl and The 
Bridges at Toko-Ri were adjusted from 50 percent to 25 percent. Rear Window 
was adjusted from 40 percent to 35 percent. In 1953-54, the percentage terms 
ranged from 25 percent to 40 percent and the flat rentals from $30 to $150. 

In both of the towns in which this company operates theaters, Paramount’s 
film rental terms have not increased. Moreover, as shown by the above facts, 
almost every picture sold for 40 percent to 50 percent of the gross receipts was 
adjusted to 25 percent or 30 percent. The charge that film have been withheld 
for as long as 8 to 10 weeks is likewise unfounded. In Wakefield, the theaters 
play on an availability of 14 days after first-run Malden. Our records disclose 
that our pictures are played at these theaters either on availability or not more 
than 1 or 2 days after the availability. In Middleboro, the theater plays not 
later than 14 days after Boston. Here, too, the pictures are played on avyail- 
ability or very close to it. 

7. Mr. Norman C. Glassman owns the Rialto Theatre which has 1,104 seats and 
is in Lowell, Mass., population 101,389. He stated that film rentals have in- 
creased and that his 21-day availability has meant very little. He further 
claimed that he can only buy “salvage deals” but that he must still pay the 
same or more than he ever paid for top pictures. 

Since the 1952-53 season, we have’ sold our product to this exhibitor on a flat 
rental basis ranging from $55 to $150 with the exception that in the 1954-55 
season, 4 pictures were sold for $175. Even on the flat rental terms, we have 
made modifications and adjustments. Lucy Gallant was modified from $75 to 
$50. Strategic Air Command was adjusted from $175 flat rental to 25 percent 
of the gross receipts. It grossed $529.50 and the film rental was $132.38. Hell's 
Island was modified from $75 to $55. Country Girl was adjusted from $175 to 
25 percent of the gross receipts. It grossed $338.05, resulting in film rental of 
$97.01. The only picture sold on percentage terms was White Christmas and 
that was adjusted from 50 percent to 30 percent. It grosses $588 and the film 
rental was $176.40. 

This exhibitor has bought all of our good pictures at reasonable film rentals, 
on the same basis that he had previously bought them. 

8. Mr. Edward Lider is the president of the Rialto Amusement Co., which 
operates the Durfee Theatre (2,229 seats) in Fall River, Mass. (population 
115,428). He is also the president of the Atlantic Amusement Co., which operates 
the Empire Theatre (1,859 seats) and the Center Theatre (1,378 seats) and of 
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the Independent Amusement Co. and the Flint Theatre Co, which operate the 
Capitol Theatre (1,605 seats) and the Park Theatre (1,378 seats). All of these 
theaters are in Fall River and are part of the Yamins chain. 

His affidavit charged that top pictures including White Christmas, Desperate 
Hours, To Catch a Thief, and Country Girl, were first offered in the Boston 
territor on 70-30-10 terms and that the Durfee was forced to pass these pictures 
for several weeks or months because of the terms even though it is a national 
release house. 

Our pictures have played in the Durfee Theatre which is a first-run house on 
or near the territorial release date and Mr. Lider has not had to pass any of the 
top pictures because of the terms which the following shows have always been 
reasonable. 

We have granted many adjustments to this exhibitor, as shown by the follow- 
ing: Girl Rush was adjusted from 35 percent of the gross receipts to $255 flat 
rental. To Catch a Thief was adjusted from 40 percent to 31 percent resulting 
in a film rental of $1,684.38. Its net gross was $5,272.18. Ulysses was adjusted 
from 40 percent to 25 percent and its net gross was $3,080.80 resulting in a film 
rental of $757.72. Unconquered was modified from 25 percent to the gross receipts 
to $150 flat rental. Desperate Hours was modified from a 70-30-10 deal to 
25 percent. Its net gross was $3,445.69 and the film rental was $861.42. White 
Christmas was adjusted from 50 percent to 42% percent, and it grossed $6,885.02 
resulting in a film rental of $2,926.13. Strategic Air Command was bought for 
50 percent and adjusted to 30 percent. Its net gross was $5,096.27 and the film 
rental was $1,548.88. Adjustments were granted from 40 percent to 32% percent 
for Never Too Young and Seven Little Foys, and to 30 percent for We're No 
Angels. Country Girl was adjusted from 50 percent to 35 percent. Run for 
Cover was modified from 40 percent to $300 flat rental. Sabrina was adjusted 
from 40 percent to 35 percent. 

9. I have set forth the above facts to show that Paramount's selling policies 
have been both fair and reasonable. This is self-evident from the fact that out 
of approximately 300 exhibitors located in Paramount’s Boston branch territory, 
only the 7 exhibitors listed herein have submitted affidavits to this Committee. 


GASPER URBAN, 
Signed and sworn to before me, this 16th day of May, 1956. 


[SEAL] RicHArp S. Foreer, Notary Public. 


APPENDIx XVI 


RePLy STATEMENT BY ABRAM F.. MYERS, IN BEHALF OF ALLIED STATES ASSOCIATION 
OF MOTION PICTURE EXHIBITORS 


To the Senate Select Committee on Small Business, Subcommittee on Retailing, 
Distribution, and Fair Trade Practices, in re problems of motion picture 
exhibitors 


SCOPE OF THIS STATEMENT?” 


The testimony given by the distributors’ witnesses on May 21 and 22 may aptly 
be called the great dispersal since their purpose obviously was to obscure the basic 
problems of the exhibitors and induce the subcommittee to squander the short 
time remaining until adjournment in the consideration of an immense number 
of irrelevant and unimportant details. 

This procedure is consistent with their earlier partially successful attempt to 
stall the hearing by representing to the Subcommittee that they were on the 
verge of an agreement with the exhibitors which would alleviate their complaints 
and render a hearing unnecessary. 

Although the natural reaction of Allied’s board of directors, which was in 
session in Washington on May 22 and 23, was to strike back at the distributor 
spokesmen all along the line, it was recognized that this would merely play into 
their hands by delaying the subcommittee in its consideration of the fundamentals 
of our case. 


1 References to the reporters’ mimeographed transcript will be designated “tr.” : refer- 
ences to the testimony on March 21 and 22, now in galley proof, will be designated “g. p.”’; 
and references to the printed hearings in 1953 will be designated “f. h.” for former 
hearings. 
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If we were to answer every claim of inaccuracy committed by the exhibitors, 
and point out every inaccuracy which crept into the distributors’ testimony, and 
match every epithet hurled at the exhibitors and their leaders, it would consume 
many weeks and most certainly would tax the subcommittee’s patience. 

To illustrate how time would be wasted in following such a course, suppose we 
undertook to deal with such trifles as the following: Adolph Schimel’s repeated 
assertion that the arbitration draft was approved by TOA’s convention in Los 
Angeles last October (tr. 582, 598-9) when the record clearly shows that the 
approving action was by the board of directors (Blank, g. p. 119; 136; Levy, 
g. p. 125; Lichtman, g. p. 135). Charles Reagan’s amazing assertion that Allied 
resolutions always emanate from the executive committee * (Tr. 695-6), whereas 
all issues are discussed at the national and regional conventions and resolutions 
adopted and actions taken are reported by the trade papers (g. p. 169). 

Such tactics might be appropriate in a case tried to a jury of bumpkins or a 
booby magistrate but they have no place in a hearing before a committee of the 
United States Senate. The exhibitor witnesses hewed to the line and refrained 
from personalities. Allied will answer only what it feels must be answered 
and will keep its rapier clean. 

We believe the subcommittee will be interested in the following excerpt from 
an editorial which appeared in the Motion Picture Herald for May 26: 

“Certain of the charges that had been made by exhibitors were taken personally 
and parts of this week’s rebuttal testimony dealt in personalities and specific 
local conditions. Whether or not certain exhibitor spokesmen are wealthy or 
whether they drive hard trading bargains is not pertinent to their competence as 
representatives of their organizations. Surely exhibitors in a free society have 
the unrestricted right to choose their own leaders.” 


ARBITRATION 


1. A red herring issue.—Unless it can be demonstrated that the current arbitra- 
tion draft will aid measurably in the solution of the present-day problems de- 
scribed by the exhibitor witnesses, it is, in Allied’s view irrelevant. The dis- 
tributor witnesses made little or no attempt at such a demonstration, as here- 
inafter explained. But they did seek to make capital of the circumstances at- 
tending the negotiations and the acceptance or rejection of the draft by the 
exhibitor organizations. If TOA and Allied had willfully rejected a measure 
that could be of substantial benefit to exhibitors, their conduct would be open to 
question. So far as Allied is concerned, it points to the analysis upon the basis of 
which its 1955 national convention rejected the draft (g. p. 22-29). That draft 
and the ensuing discussion convinced the members that the proposed arbitration 
system would be of no help in the solution of today’s pressing problems. 

However, Adolph Schimel’s shrill denunciations and Louis Phillips’ coarse 
epithets leveled at Allied leaders make it pertinent to inquire why they take it so 
hard that the draft has attracted no appreciable exhibitor support. Considerable 
light on this point was shed at the recent hearing. Mr. Schimel’s chronology 
reveals no eagerness on the part of the film companies to comply with the former 
subcommittee’s recommendation, even though it supported the position they had 
taken. On the contrary, Schimel showed that it was not until May 1955, that a 
draft “appeared to be taking final shape” (tr. 582). This was a year and 9 
months after the subcommittee’s report. The obvious reason for the resump- 
tion of activity at that time was that it had become known that Allied was trying 
to interest the Senate Small Business Committee in the exhibitors’ woes. 

Bu the hearings still were many months in the future and for the next 4 or 5 
months the work proceeded at a snail’s pace. There was not a final draft for the 
consideration of TOA’s board in October, although we do not question that the 
one used was substantially complete. The final draft (called by Allied the 
“forced draft”) was not completed until December. The second session of the 
84th Congress was then imminent and if they were to head off the hearings, 
there was need for speed. The actual transmission of the draft to the subcom- 
mittee by the general sales managers of Twentieth Century-Fox, Loew’s, Inc., and 
Columbia did not occur until March 15, 1956 (g. p. 135), for reasons which 
are now clear. 

It was not until the hearing on May 21 that Allied leaders learned that the 
early hearing they had hoped for and which had been set was postponed because 
of representations made to the subcommittee that progress was being made on 
an agreement which would render such hearing unnecessary (tr. 606-7). 


2 Allied has a board of directors but no executive committee. 
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It is in the light of this revelation that we must judge Mr. Schimel’s claim 
that Allied would have been embarrassed if an arbitration system had been 
put into effect (tr. 607-8). The claim is not consistent with Schimel’s earlier 
declaration that on the question of arbitrating film rentals Allied has for 
several years been “outspoken and firm” (tr. 604-5). The elected officers 
of a trade association cannot be embarrassed when they are following a con- 
sistent course that has the approval and support of their members. But 
embarrassment bordering on hysteria was exhibited at the hearing, not by 
Allied’s spokesmen but by Messrs. Schimel and Phillips. It was the product 
of their chagrin that their scheme to stall the hearings until it was too late 
for a report during the present Congress had missed fire. 

A point we are sure the subcommittee will not overlook is that the distributor 
witnesses this year, as in 1953, persistently refuse to recognize that the Allied 
leaders in all they have done in regard to arbitration have had the full sup- 
port of their members. And their witnesses at the recent hearings made no 
reference to the fact that two trade papers with national circulation, the Film 
Bulletin and the Motion Picture Herald, have polled their exhibitor readers 
on the subject of arbitration and that in both instances the returns showed 
a strong majority in favor of arbitrating film rentals. Information concerning 
these polls was sent the subcommittee on April 17, 1956. « 

The distributors’ position boils down to this: Allied leaders merit castiga- 
tion because they have not disregarded the expressed wishes of their members 
and made a deal with the distributors for an elaborate and expensive arbitration 
system which would make no contribution toward the solution of the problems 
that are now keeping the exhibitors awake nights. 

In the light of the foregoing how can the subcommittee escape the conclusion 
that the hullabaloo about arbitration is merely a diversionary tactic designed 
to divert attention from the exhibitors’ grievances and as an excuse for a little 
name calling? 

2. A device without substance.—In pointing out the hollowness of Mr. Schimel’s 
claims in behalf of the current arbitration draft, we shall avoid repeating our 
own exposition of that document, on which we stand (g. p. 22-29). 

A. Damages: Mr. Schimel would have the subcommittee believe that the pro- 
vision which would authorize the arbitrators in certain cases to award damages 
is important and would meet a present need of the exhibitors (tr. 583-584). 
This subject is somewhat technical and perhaps dull, but it is important that 
the subcommittee understand it thoroughly in order to avoid being imposed 
upon by the distributors. 

Confining ourselves for the time being to Mr. Schimel’s single example, that 
of “exhibitor A who institutes an arbitration against distributor B, claiming 
to be entitled to an earlier run of pictures than that which he has been receiving” 
(tr. 584). Now the undeviating testimony of the distributors in 1953 and 
again in 1956 is that when two exhibitors in any competitive area demand 
the same run of pictures (more accurately, the same picture on the same run), 
they solve the problem by instituting competitive bidding. That is how they 
attempt to justify bidding—-that it shields them from damage suits. 

And in that part of the arbitration plan dealing with bidding the distributors 
reserve the right to initiate bidding “on the written request of an exhibitor in 
any competitive area or situation for a run of a picture or pictures which the 
distributor is proposing to license to another exhibitor in such area or situation.” 
This Mr. Schimel construes as tantamount to a request for bidding (tr. 587-588). 

Would it not, therefore, be the natural course for a distributor to head off such 
an arbitration proceeding, with its threat of damages, by the simple expedient 
of instituting bidding as soon as the request for an earlier run is received? 

Certainly it would be no hardship for the distributor to do this, because it 
would not only avoid damages but it would do so by employing the most effec- 
tive method for increasing film rentals that was ever devised. 

Let us suppose such a case has been heard by the arbitrators and that an 
award has been made in favor of the complaining exhibitor. The remedial 
part of the award would provide “that the respondent distributor in good 
faith afford the complainant an opportunity to license feature pictures for 
exhibition in his theater on the desired run, equal to the opportunity afforded 
the exhibitor operating a competing theater to whom the pictures of such 
distributor are then being licensed on such run.” 
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It would have been enlightening to the subcommittee if Mr. Schimel had 
pointed out how this would benefit the exhibitor. The provision does not say 
that the distributor shail take away the run from the exhibitor having the 
enjoyment of it and transfer it to the exhibitor who has just won an arbitration 
proceeding. 

It merely says that he shall be given an equal opportunity to license pictures 
on the desired run, and that means bidding. 

Now what is the measure of damages that the arbitrators may award? 
Except in unusual circumstances they may award only actual damages. The 
only exception to this is where the arbitrators find that the distributor’s acts 
resulting in such damage “were done with the deliberate purpose to injure 
the complainant or in willful disregard of the probable harmful consequences.” 
In that event they may award, in addition to the actual damages, exemplary 
damages not to exceed the amount of the actual damages so awarded. 

That means that the maximum award in the most flagrant cases would be 
double damages. What attraction, if any, this would have for an exhibitor 
who has been grievously hurt by being wrongfully denied access to a proper 
run, is highly speculative, in view of the fact that the antitrust law would 
afford him treble damages in any case where there was a verdict in his favor. 

But there®is more to this proposal than meets the eye. For a number of 
years the film companies have been seeking an amendment to the Clayton Act 
that would repeal the treble damage provision and substitute therefor a pro- 
vision vesting discretion over the amount of damages in the Federal judges. 
The House Judiciary Committee has held extensive hearings on those crippling 
amendments and Allied’s general counsel has appeared in opposition to them. 

This is a bold attempt to emasculate a provision that has been on the statute 
books (first as sec. 7 of the Sherman Act and now as sec. 4 of the Clayton Act, 
see 15 U.S. C. A., sec. 15) for 66 years and has been an effective weapon in the 
enforcement of those laws. If the film companies should succeed in securing 
the approval of this subcommittee and the Attorney General to the reduced 
damage scale provided in the arbitration draft, they would have a potent argu- 
ment to use before the Judiciary Committee in their efforts to sap the vitality 
from the treble-damage clause. 

Certainly the Senate Small Business Committee should be very slow in taking 
any action that could be used as a weapon against the antitrust laws. 

B. Clearance: In this connection, Mr. Schimel went no further than to 
attempt to justify the action of the arbitration conference in striking from 
the 1952 draft the definition of clearance which I had drafted and which the 
late Austin Keough had expounded at the hearing 3 years ago. 

Mr. Schimel contests my characterization of clearance contained in the cur- 
rent arbitration draft as archaic and points to the fact that courts have used 
it in their decisions (tr. 585-586). 

This definition which the distributors now insist upon dates back to the tempo- 
rary consent decree entered in the Paramount case in 1940. At that time it 
was the custom, perhaps the invariable custom, to write the length and area of 
the clearance granted a theater in the contracts. Consequently, the statement 
that clearance means “‘the period of time stipulated in license contracts between 
runs of the same feature within a particular area,” etc., was apt and satisfactory. 

But it has little or no application to present-day conditions because the dis- 
tributors have found that they can delay the availabilities of the subsequent-run 
and small-town exhibitors and bleed the pictures white in the high admission 
price key theaters without specifying clearance in the contracts and (under the 
archaic definition) without exposing themselves to an arbitration proceeding or 
a lawsuit. 

Take the case of the inability of Trueman Rembusch to secure Guys and Dolls 
for Columbus, Ind., while it ran week after week in Indianapolis, about 40 miles 
away. Indianapolis has never had formal clearance over Columbus. The dis- 
tance renders competition between the two cities highly improbable save under 
extraordinary circumstances. Therefore, there was no legal justification for 
clearance. 

However, when a nationally advertised supercollossal picture like Guys and 
Dolls comes along and has a long run in Indianapolis and is not played in Colum- 
bus, a sort of one-way competition is created. That is to say, the residents of 
Columbus, reading in the Indianapolis papers about this picture, and being 
unable to see it in their own city, will either go to Indianapolis to see it or see it 
while they are there on some errand. 
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While the case of Guys and Dolls is a somewhat extreme example, it serves to 
illustrate the methods employed in marketing the better than average pictures 
This condition is dealt with not only in the exhibitors’ oral testimony but also in 
the affidavits of Jerry Anderson, Sigmund Goldberg, Lee Hendershott, David 
Hogdon, W. E. Horsefield, Charles L. Jones, Stanley D. Kane, M. M. Kruse, Alex 
ander Manos, and Donald Risch. 

Mr. Schimel did not claim that the arbitration draft, of which he is coauthor: 
could afford a remedy for the delays complained of by the exhibitors, nor could 
he. A small subsequent-run exhibitor cannot outbid a big first-run theater for 
the preferred run. It must play after the first run; and if unreasonable clearance 
is specified in the first-run contracts, the clearance could be arbitrated. But 
that would not solve the problem. With respect to road shows, prereleases, and 
specially handled pictures, the end is attained by not offering the pictures to the 
small towns and subruns until they have completed their protracted first runs 
and sometimes not for a long time thereafter. Bven then, the little fellow has no 
assurance as to when he will get the picture, because there is still the tricky 
business of an availability to be surmounted. 

It is accurate to say that the inability of small-town and subsequent-run ex 
hibitors to obtain product while it is still fresh underlies or is a contributing fa 
tor in virtually all of the complaints voiced by the exhibitors. The distributor 
witnesses tell of the enormous national advertising campaigns which their com 
panies conduct for the top pictures when they are launched. But the memory 
thereof does not linger indefinitely in the public mind. The patrons may recall 
the name of the picture when reminded of it months later, but not the ballyhoo. 
Motion pictures are perishable commodities. An exhibitor cannot succeed by 
showing stale pictures any more than a grocer could succeed by offering spoiled 
vegetables. 

The subcommittee should bear in mind that in 1940 when the definition of 
clearance insisted upon by the distributors was drafted, pictures were sold to the 
independent exhibitors in annual blocks and the clearances, while sometimes 
unreasonable, at least were fixed and determined, and enough prints were supplied 
to provide for booking pictures within the time contemplated by the contracts. 

,ut the distributors have ended all that and they offer no remedy that will avail 
the exhibitors under present marketing methods. 

©. Print availability: Clearance and availability are often used interchange- 
ably by exhibitors because they both add up to the same thing—waiting time. 
Mr. Schimel insists upon the distinction (tr. 585) and it will be observed herein. 
The subcommittee was informed that the arbitration plan provided for the arbi- 
tration of a complaint by an exhibitor that a distributor has failed to deliver a 
print of a licensed picture “‘in time for exhibition on the exhibition date or dates 
provided in (the) agreement” (tr. 586). 

There was frequent mention of “the print shortage’ in the exhibitors’ testi- 
mony and affidavits and, whether intentional or not, Mr. Schimel’s statement 
implies that a remedy was provided therefor. 

Of course, any such notion is negatived by Mr. Schimel’s explanation of the 
reasons which impelled the negotiating committee to omit from the 1955 draft 
the definition of clearance which I drafted and which was contained in the 1952 
draft. He said that the conferees agreed that for various reasons beyond the 
distributor’s control, “such as the limited number of prints, the cost involved in 
making additional prints, and laboratory problems involved in the manufacture 
of Cinemascope prints, delays occurred in the exhibition of a picture at a subse- 
quent run after the completion of its prior run.” 

But in the next sentence in the same paragraph, Mr. Schimel admits that the 
1952 definition of clearance was omitted because it was deemed unnecessarily 
burdensome to require the distributors to supply enough prints to serve the 
exhibitors on their accustomed availabilities: 

“The joint committee realized that the definition contained in the abandoned 
1952 draft would add unnecessary burdens to the distributor” (tr. 586). 

The record contains a Columbia contract which, so far as the dating of pictures 
is concerned, is about the same as all the others (g. p. 233-235). The pertinent 
clause, Selection of Playdate, at the bottom of galley 233, reveals how utterly 
ineffective the provisions for arbitrating print failures would be. No right toa 
print can accrue under the contract until the distributor and exhibitor have 
agreed upon a playdate and that cannot come about until the distributor, in its 
sole discretion has given notice of an available date and a print is on hand for 
the exhibitor’s use. 
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Consider how worthless any such arbitration would be in the following circum- 
stances which commonly occur: Enough prints are received in an exchange to 
serve the key theaters in the area. When these key runs are terminated the 
prints are shipped into another exchange area to supply the key houses therein. 
When an exhibitor’s accustomed availability rolls around, he tries to book the 
picture and there are no prints. Or, if there are prints in the territory, and are 
being used, in the branch manager’s opinion, to better advantage, he simply says, 
“no print available.” 

D. Competitive bidding: Mr. Schimel defends competitive bidding as a proper 
method for determining a fair and reasonable film rental and he cites the in- 
stances where the practice “has been sanctioned by the 1955 draft agreement” 
(tr. 587). Now the devotion of the distributors to the practice is understand- 
able, but Mr. Schimel’s characterization of it does not conform to the Supreme 
Court’s views concerning it. The subcommittee in considering bidding should 
at all times have in mind the following passage from the opinion in the para- 
mount case: 

“The system uproots business arrangements and established relationships 
with no apparent overall benefit to the small independent exhibitor. If each 
feature must go to the highest responsible exhibitor, those with the greatest 
purchasing power would seem to be in a favored position. Those with the longest 
purse—the exhibitor defendants and the large circuits—would seem to stand in 
a preferred position * * * Hence the natural advantage which the larger and 
financially stronger exhibitors would seem to have in bidding gives us pause. 
If a premium is placed on purchasing power, the court-created system may be 
a powerful factor toward increasing the concentration of economic power in 
the industry rather than cleansing the competitive system of unwholesome prac- 
tices. For where a system in operation promises the advantage to the exhibitor 
who is in the strongest financial position, the injunction against discrimination 
is apt to hold an empty promise” (334 U. S. 181, 164; 92 Law Ed. 1260, 1296). 

And so the competitive bidding system was stricken from the District court’s 
decree. 

Notwithstanding the expressed views of the Supreme Court the distributors 
have continued to use competitive bidding. In a few instances they have im- 
posed competitive bidding on whole cities or sections of cities regardless of the 
amount or lack of competition among the theaters affected. No recent com- 
plaints of such wholesale bidding have come to our attention, but the distribu- 
tors, by the draft, reserve the right to institute bidding “in any competitive 
area or situation” under certain circumstances. 

Beyond “sanctioning” competitive bidding the draft goes on to provide rules 
for insuring honesty and fairness in the handling of the bids and in determining 
the highest bidder. We are strongly tempted to make a detailed analysis of 
these “rules of the game” to show how consistent they are with the distributors’ 
purpose to raise film prices by pitting one exhibitor against another, not merely 
cnee, but over and over by the expedient of rejecting the bids. But the subject 
may be disposed of by posing these questions: 

If the distributors persist in competitive bidding notwithstanding the Supreme 
Court’s criticisms, is it not their plain duty voluntarily to adopt and observe 
rules to insure honesty and fair dealing in handling the bids? 

Why should the exhibitors in order to obtain a fair deal in this connection 
be required to agree to an arbitration system that clothes with an aura of legal 
sanctity competitive bidding, prereleasing and other practices that lie at the 
bottom of their complaints to this subcommittee? 

The distributors profess that they employ bidding only because they have to. 
Apart from Charles M. Reagan’s testimony in regard to his own company (tr. 
721-2), the distributor witnesses indicated no desire or willingness on their 
part to reduce the huge number of bidding situations. That bidding is a terrible 
burden on the exhibitors is asserted by virtually all exhibitors. The subcom- 
mittee could render a great service to the exhibitors by urging the distributors to 
discontinue the practice wherever they can safely and fairly do so. 

It must be remembered that only a comparatively few years ago the several 
products were divided among the exhibitors without resort to bidding. Of 
course, where the affiliated circuits and other large circuits were involved, 
discrimination was practiced. Aside from that, a distributor generally would 
choose its first-run outlet in a community, on the basis of the theater’s size, 
location, accessibility, appointments, etc. If there were two or more theaters 
meeting the test, the products of the several companies were divided between 
them. Thus it was customary for theater A to play M-G—M, Columbia, United 
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Artists pictures as a regular thing. Theater B might play Paramount, Warner 
Bros., and Universal pictures. Still another might play the products of 20th 
Century-Fox, RKO, and such independent pictures as were available. 

This system made for a peaceful coexistence. 

What has stimulated competitive bidding among exhibitors is the product 
shortage making it desirable, if not necessary, to play the top pictures of all 
the distributors, or as many of them as can be obtained. 

There is probably not an exhibitor in the United States in a bidding system who 
does not wish that he could secure an adequate supply of pictures without 
having to top his competitor’s price in each transaction. The sensible way to 
bring this about is for such an exhibitor to enter into a contract with his 
competitors for a fair division of the product. 

At this point we encounter what appears to be a different attitude on the part 
of Universal and M-G-M. Mr. Schimel and Mr. Feldman, whose antipathy 
toward exhibitors seems to know no bounds, complain that exhibitors in com 
petitive situations “carve up” the product and resort to “collusion” when it 
comes to bidding. And under the arbitration draft the distributors reserve the 
right to impose bidding where it believes there is collusion among the exhibitors 
in the licensing of pictures (tr. 588). 

Contrast this attitude with the following statement by Mr. Reagan: 

“In an effort to cooperate with all exhibitors, we have indicated a willingness 
to eliminate competitive bidding whenever possible in situations where returns 
from the theaters are comparable by licensing our pictures on a split basis, that 
is, dividing our product between or among competitors. It is obvious that the 
agreement of each competitor is necessary in order to work out such a split 
arrangement—otherwise we would in all probability be met with a charge of 
law violation” (tr. 721-2). 

Without agreeing to Mr. Reagan’s outline of the conflict between exhibitors 
in Middletown, Ohio (I withhold judgment until I have heard Mr. Shor’s side 
of that story), I think the subcommittee should take note of the settlement of 
that controversy and how it came about. Says Mr. Reagan: 

“Thus, we have now satisfied all customers in the Middletown, Ohio, area by 
eliminating competitive bidding and by licensing our pictures on runs acceptable 
to all” (tr. 726). 

Why cannot all distributors cooperate with the exhibitors in bringing about 
fair and reasonable divisions of product among the exhibitors in competitive 
situations? The business thrived for almost half a century upon such divisions. 
It may not be acceptable in all such situations, it may not work in some others, 
but it holds the promise of hope to many distracted bidders to adopt Metro's 
attitude as indicated by Mr. Reagan’s testimony. 


PRERELEASES, MERCHANDISING ENGAGEMENTS, AND SPECIAL HANDLING OF PICTURES 


A. A serious problem: The distributors are sticklers for accuracy in the defini- 
tion of trade practices and criticized the exhibitors for saying that pictures were 
“prereleased” when they were merely “specially handled” (Schimel, tr. 588 
A-595 ; Montague, tr. 739-740; Phillips, tr. 822-830). They do not challenge the 
definition of prereleases given in the 1953 subcommittee report, nor could they, 
because it is correct (g. p. 28). Special handling, they insist, differs from pre- 
releasing in that the picture is not withdrawn from circulation following the 
initial engagements but is put on general release and licensed to whoever wants 
to exhibit it (tr. 590). Mr. Phillips did not undertake to explain Paramount's 
merchandising engagements, but they are described in the correspondence relat- 
ing to Strategic Air Command and The Desperate Hour (g. p. 30-34 and 38-45). 

While prereleasing and special handling may differ in the amount of delay 
which intervenes between the selected engagements and the customary runs, 
both bear heavily upon the theaters not participating in those early runs, 
especially upon the subsequent-run and small-town exhibitors. The specially 
handled pictures are out of general release during the selected engagements, 
which engagements do not encompass all the theaters that generally play the 
distributor’s pictures on general release. Hence it is that in many communities a 
specially handled picture, following the protracted initial engagement, will then 
be played in a regular first-run theater and thereafter go to the subsequent runs 
and small towns subject to the usual clearances and availabilities. 

Bear in mind that these special engagements are almost invariably much longer 
than the usual first run of a picture. In the meantime, the picture is not 
licensed, or at least is not made available, to other theaters in the surrounding 
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country until the termination of the engagement and the expiration of the estab- 
lished clearance. One only has to look at the movie ads in the Washington 
papers to see that Columbia’s Picnic is now in its fourth consecutive month at the 
Trans-Lux Theater and that it is not being shown, and has not been shown, at any 
other theater in Washington or its environs. Thus the picture is being bled 
white at admission prices of $1.25 for matinees and $1.50 at night. 

Another characteristic of preleases and specially handled pictures not included 
in the distributors’ definitions is that they always are offered at terms of 50 
percent or more. 

The matter of increased admission prices wili be considered under a later 
heading. 

lor the time being we are concerned with the distributors’ strained efforts to 
minimize this subject by asserting that few pictures are given special treat- 
ment. Mr. Schimel solemnly informed the subcommittee that “since the 1953 
hearings there has not been a single prerelease picture” (tr. 592). Guys and 
Dolls, he thought, was a specially handled picture (tr. 593-594). Mr. Montague 
offered an oblique denial. He said he “sat throughout the March hearings wait- 
ing for an exhibitor witness to acknowledge that Columbia has never prere- 
leased a picture,” although he admitted trying it with Salome (tr. 740). Phillips, 
who did not hesitate to apply the short and ugly word to exhibitors, assured 
the subcommittee that Paramount had prereleased only 2 pictures, The Great- 
est Show on Earth and Samson and Delilah, both before 1953, although he 
admits his company has specially handled 7 pictures since then, The Desperate 
Hours, Strategic Air Command, The Country Girl, White Christmas, Come Back, 
Little Sheba, and Rose Tattoo (tr. 827-830). 

Charles M. Reagan, apparently with Quo Vadis, Ivanhoe, and others in mind, 
and William Gehring with The Robe in mind, maintained a discreet silence on 
this subject. 

Transmitted herewith are a few release schedules issued by Paramount, 
Twentieth Century-Fox, and Columbia. These are issued by the sales depart- 
ments of the companies, headed by Messrs. Weltner, Gehring, and Montague. 
Bearing in mind and respecting the distributors’ passion for precision in the use 
of terms, we invite the subcommittee’s attention to the following items on Para- 
mount’s schedule for 1954—55 : 

“White Christmas—November prerelease; general release, December 25.” 

“Strategic Air Command—Special advance engagement.” 

And the following in the Twentieth Century-Fox schedule dated August 24, 
1955 : 

“Carmen Jones—Prerelease in December.” 

“The Tall Men—Prerelease in October.” 

Now will the subcommittee please observe the following notation on Columbia’s 
schedule issued May 1, 1956: 

“Jubal—Prerelease, April.” 

*“Cockleshell Heroes—Prerelease, April.” 

Columbia’s schedule issued August 1, 1955, shows the following with respect 
to a picture produced with the cooperation of the United States Military 
Academy: 

“The Long Gray Line—Special release.” 

And the schedule dated September 1, 1954, lists The Caine Mutiny as a special 
release. 

Our information is that RKO is currently giving its picture The Conqueror 
this special treatment. But the record shows that they attach the greatest 
importance to their right to employ the device. They assert that the practice 
is lawful because Judge Barnes has said it is, although that is a strained inter- 
pretation of his letter to the former subcommittee. Why, then, do the film com- 
panies insist upon reserving in the arbitration draft the right to prerelease 
2 pictures per company per year, making 20 pictures for the 10 national dis- 
tributors? 

The current horrible example of the practice is Guys and Dolls, whether it be 
ealled prerelease or special handling. Mr. Reagan tried valiantly to disasso- 
ciate himself and his company from this palpable violation of the law by assert- 
ing that the picture was marketed according to Sam Goldwyn’s specifications 
and that M-G-M acted only as a distributor (tr. 711). He volunteered that he 
had “no doubt whatever that Guys and Dolls was licensed to the exhibitors in 
this country on an entirely legal basis” (tr. 712). But M-G-M as a distributor 
is bound by the injunctions in the Paramount case and it cannot shed its responsi- 
bility by pointing the finger at Mr. Goldwyn. 
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This question was threshed out before the subcommittee in 1953 and in the end 
the distributors themselves admitted that they were bound by the injunctions 
even when marketing the pictures of other producers (F. H. 507, G09) 

The prereleasing and special handling of pictures imposed serious hardships 
upon exhibitors despite the efforts of the distributors to make light of the issue 
All distributor witnesses who touched on the subject defended these practices 
Mr. Phillips was quite arrogant concerning Paramount's right to market its pik 
tures as it sees fit, the decrees to the contrary notwithstanding. Mr. Rembusch, 
greatly disturbed by his experience with Guys and Dolls, inquired of Paramount 
whether he would be able to get The Ten Commandments on his usual availability 
To the normal business concern this would have been a welcome inquiry. But 
Mr. Phillips seemed to think the inquiry was insulting: 

“And already, 2 weeks ago, Mr. Trueman Rembusch had the audacity and 
effrontery to want to know now when he is going to get that picture. And what 
is he talking about? The little places that pay you almost nothing for pictures” 
(tr. 823). 

Unless something comes out of these hearings to call a halt, it is inevitable 
that prereleases, special handlings, and even roadshows will rapidly increase in 
number. During the last 5 years the practices have grown increasingly burden 
some to the independent exhibitors. The exhibitors have appealed to the Depart 
ment of Justice to institute proceedings to test the legal questions involved. 
as the record shows, such appeals fell on deaf ears. 

Guys and Dolls affords a favorable opportunity for making such a test, the 
facts presented by Messrs. Rembusch and Shor being particularly pertinent 
The decrees provide that pictures shall be offered “theater by theater * * * with 
out discrimination.” They also provide that admission prices shall not be fixed 
by agreement of the parties. Finally, they say that clearances between theaters 
that are in substantial competition shall be reasonable, but that there shall be 
no clearance between theaters that are not engaged in substantial competition. 
Not once has the Department of Justice acted to enforce any of those provisions, 
unless telephone calls and letters to the film companies complained against can 
be called enforcement. 

The issue has been brought to a head by Mr. Rembusch’s action in presenting 
to Judge Barnes an affidavit such as complaining citizens customarily lodge with 


But 


district attorneys, setting forth the facts and asking Barnes to proceed against 
Loew’s, Inc., for the manner in which it is handling Guys and Dolls. 
points out that, in his case, the picture most certainly was not offered “theater 


The affidavit 


” 


by theater.” There was patent discrimination in favor of a theater in Indian 
apolis which played the picture week after week while Loew’s stalled and 
avoided licensing the picture to Mr. Rembusch in Columbus, Ind., forty-odd miles 
away. The discriminatory feature is made more flagrant by the circumstance 
that the film company’s general sales manager has a financial interest in the 
favored Indianapolis theater, either directly or by affinity. Although Indianapolis 
and Columbus have never heretofore been deemed competitive, and the former 
has never had clearance over the latter, Loew’s acts have had the effect to create 
a clearance so as to enable the Indianapolis theater to drain from the Columbus 
theater the patronage of those citizens who wanted to see Guys and Dolls while 
it remained fresh and was being talked and written about. 

This extraordinary state of affairs surrounding the marketing of Guys and 
Dolls is the normal and logical outcome of the indulgent attitude of the Depart- 
ment of Justice toward the film companies. It is hoped that this situation will 
have the earnest consideration of the subcommittee and that it will impress 
upon the Department of Justice the importance of testing the effectiveness of the 
Paramount decrees by means of carefully prepared and vigorously prosecuted 
proceedings for apparent violations. 

B. Fixing admission prices: Price-fixing is not merely a matter of concern to 
exhibitors. It is a matter of grave importance to the public. Price-fixing is 
unlawful per se and the plain wording of the decrees makes evident the purpose 
of the courts to drive admission price-fixing out of the motion-picture business. 

To say that Allied States Association was disappointed by the position taken 
by Judge Barnes on this question in 1953 is putting it mildly. He then informed 
the Subcommittee on Monopoly that it is all right for a distributor selling a 
picture on percentage to ask the exhibitor what admission prices he intends to 
charge. He justified it on the ground that the admission price has a bearing on 
the amount of the prospective film rental. It is elementary that an offer to buy 
based upon a certain admission price, when accepted by the distributor, becomes 


2a See appendix XIX, p. 735, Statement of the Antitrust Division, Department of Jus- 


tice, to the Senate Select Committee on Small Business, June 5, 1956 
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an agreement. But Judge Barnes did not think that added up to price-fixing. 
But he did go on to say that the exhibitor cannot be required to charge the price 
he has indicated because “that would be the fixing of minimum admission prices.” 
Now the reason why an exhibitor cannot be held to his indicated price is precisely 
because the courts will not enforce a price-fixing agreement. Under Judge 
Barnes’ doctrine any contract in restraint of trade, in order to be unlawful, 
must be put to the test of enforcement, even if we know in advance what the 
outcome will be. This sets at naught section 4 of the Sherman Act which makes 
it “the duty of the several district attorneys of the United States * * * under 
the direction of the Attorney General, to institute proceedings in equity to 
prevent and restrain violations.” [Italics added.] 

We feel that Judge Barnes was in error even upon the oversimplified state 
of facts on which his opinion was based. But observation and common sense 
tell us that the procedure is not that simple. If the purpose was not to raise 
prices there would be no need to require of an exhibitor what prices he intends 
to charge. His regular prices are posted on his boxoffice window. They are 
well-known to the distributors’ branch manager in the territory. Mr. Reagan 
did not think the subcommittee so naive as to think that such transactions hinge 
upop a mere question and answer. He said: “We might try and persuade the 
exhibitor to increase his admission price beyond that which he normally charges,” 
although he insisted the decision rested ultimately with the exhibitor (tr. 713-14). 

At a recent conference in Judge Barnes’ office attended by Mr. Rembusch and 
me, the Judge read to us the following passage from the Supreme Court's 
opinion in the Paramount case in support of his position that there is nothing 
wrong about a license agreement based upon representations by an exhibitor 
concerning his admission prices and acceptance of the offer by the distributor: 

“Bach film is to be licensed on a particular run to ‘the highest responsible 
bidder, having a theater of size, location, and equipment adequate to yield a 
reasonable return to the licensor.’ The bid ‘shall state what run the exhibitor 
desires and what he is willing to pay for such feature, which statement may 
specify a flat rental, or a percentage of the gross receipts, or both, or any other 
form of rental, and shall also specify what clearance such exhibitor is willing to 
accept, the time and days when such exhibitor desires to exhibit it and any 
other offers which such exhibitor may care to make.’ We do not doubt that if 
such a competitive bidding system is adopted all these provisions are necessary” 
(334 U. 8S. 131, 162; 92 Law Ed. 1260, 1295). 

When we suggested that the Court was merely describing the compulsory 
competitive bidding system prescribed by the district court which the Supreme 
Court denounced and struck from the decree, Judge Barnes insisted that was 
what the Court said and would not further discuss the matter. 

Reluctant as we are to deal with intricate legal questions at this late date, we 
should hate to see this subject passed over on the basis of Judge Barnes’ opinion. 
The context and the quotation marks show that the Supreme Court was not 
ruling upon the propriety of an unregulated bidding system voluntarily con- 
ducted by the distributors but was merely describing a highly regulated bidding 
system which the district court had devised. The degree of regulation im- 
posed by the district court, and the close judicial supervision which this en- 
tailed, were prime reasons for reversing that part of the lower court’s decree. 
The Court said: ; 

“We mention these matters merely to indicate the character of the job of 
supervising such a competitive bidding system. It would involve the judiciary 
in the administration of intricate and detailed rules governing priority, period 
of clearance, length of run, competitive areas, reasonable return, and the like. 
The system would be apt to require as close a supervision as a continuous re- 
ceivership, unless the defendants were to be entrusted with broad discretion. 
The judiciary is unsuited to affairs of business management; and control 
through the power of contempt is crude and clumsy and lacking in the flexibility 
necessary to make continuous and detailed supervision effective. Yet delegation 
of the management of the system to the discretion of those who had the genius 
to conceive the present conspiracy and to execute it with the subtlety which this 
record reveals, could be done only with the greatest reluctance. At least such 
choice should not be faced unless the need for the system is great and its benefits 
plain (334 U. S. 163-4: 92 Law Ed. 1295-6). [Italics added.] 

It is extremely doubtful that the district court contemplated by its competi- 
tive bidding plan that the “other offers” which an exhibitor might make in- 
cluded a promise in regard to admission prices. When the district court was 
formulating the decree the film companies moved for a modification of the 
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injunction against admission price agreements which would permit the question 
and answer procedure. The court declined to grant any such modification. The 
arguments before the district court are set forth in a letter I sent to Judge 
Barnes on May 2, a copy of which I sent the subcommittee. This letter shows 
that every argument and every facet of every argument which the film com 
panies have used in defense of their price-fixing operations, as well as the argu 
ments contained in Judge Barnes’ opinion, were made to and rejected by the 
district court. 

When the district court finally handed down its decree it was found, to the 
amazement of all, that it prescribed a compulsory competitive bidding system. 
The system provided that bids could be stated in terms of flat rentals or per- 
centages. It was silent in regard to admission prices. The entire system was 
booted out by the Supreme Court and with it went any possible implication 
that the Court had approved any form of price agreement. Now we have what 
the Supreme Court feared, a bidding procedure without official supervision, con- 
ducted solely in their own interest by “those who had the genius to conceive 
the present conspiracy and to execute it with the subtlety which this record 
reveals.” 


DISTRIBUTORS’ NET EARNINGS 


A. The explanations offered: Commenting upon my testimony in regard to 
the increased net earnings of the film companies starting with the effective date 
of the 1954 tax relief bill, Abraham Montague, of Columbia, erected this straw 
man which he sought to demolish : 

“Mr. Myers made it quite clear that this means the producer-distributors had 
confiscated all, or a very substantial part, of the tax savings which Congress had 
intended for the exhibitor” (tr. 732). 

Pursuing the subject, Mr. Montague made the following statement which is 
not a contradiction or even an explanation of what I said to the subcommittee, 
but an affirmation: 

“At this point I think the committee’s attention should be drawn to the fact 
that the profit figures cited represent the consolidated net operations of Columbia 
Pictures Corp. throughout the world and embrace complex and manifold busi- 
ness activities * * *” (tr. 732). 

Proceeding from this premise Mr. Montague offered some figures which ap- 
peared to refute the testimony and purpose which he attributed to me. What 
I actually said is in the record but in order that Mr. Montague’s characteriza- 
tion of it may not influence the subcommittee in its consideration of the matter, 
I feel it should be repeated here: 

“There was no intimation of a purpose to further enrich the film companies. 
But a strange phenomenon is that since that date the film companies’ net earn- 
ings have increased by leaps and bounds while the condition of the independent 
exhibitors has steadily deteriorated. 

“When the phenomenon was first observed some observers having only the 
published figures to go on, concluded that the film companies, by the simple 
expedient of raising film rentals, had absorbed all or most of the benefit of the 
tax-relief measure. From film company sources this happy change in their 
fortunes has been attributed to increased remittances from foreign markets 
and the sale of capital assets (g. p. 12). 


“When their day in court rolls around the film companies will of course have 
their own explanation of this phenomenon. 

“It may be freely admitted that the improvement in foreign market condi- 
tions is a contributing factor. But the continued shrinkage in theater profits, 
which in too many cases has reached the vanishing point, indicates quite strongly 
that the film companies’ opulence is due in part to unfair exploitation of the 
picture-hungry domestic market (g. p 13).” [Italie added.] 

Allied had only the published reports of consolidated net earnings to go on 
and did not have access to the film companies’ books so as to break down the 
figures into their component parts. Mr. Montague did not challenge the accuracy 
of Allied’s figures nor did he give any details to enable the subcommittee to com- 
pare receipts from domestic film rentals on a year-to-year basis. 

Mr. Montague merely offered vague, general statements as to what the con- 
solidated figures embrace. To emphasize the importance of the company’s other 
enterprises he said the nets for the fiscal years 1954 and 1955 were derived 
from gross receipts of $80 million and $88 million, respectively. Only about 
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one-half of the gross, he volunteered, is derived from theatrical distribution in 
the United States. That means that Columbia’s domestic film rentals for those 
years were about $40 million and $44 million, respectively. 

This information is beguiling in the sense that it is calculated to lure one’s 
attention from these pivotal questions: 

What was the increase in Columbia’s gross receipts from domestic film rentals 
in 1954 and 1955 as compared with 1953? 

And what was the increase in terms of percentage of Columbia’s net profits 
from domestic film rentals in 1954 and 1955 as compared with 1953? 

Mr. Montague’s failure to supply this pertinent information, or figures from 
which a calculation could be made, robs his testimony on this issue of all force. 
All that the record discloses that is definite and unchallenged is my testimony 
that “Columbia’s net increased from $942,000 for the fiscal year 1953 to a smash- 
ing $3,595,000 for 1954, an increase of 282 percent. And its net for the fiscal 
year to June 25 of this year was $4,948,000 an increase of 38 percent over 
1954” (tr. 25, 732). 

That there was a heavy increase in Columbia’s domestic film revenue in 
1954 is in effect conceded by Mr. Montague when he points to the carry over 
from 1953 of receipts from From Here to Eternity and such pictures as The 
Caine Mutiny and On the Waterfront (tr. 733-734). But did Mr. Montague 
inform the subcommittee of the terms demanded for these pictures? He did 
not. But Edward Lider, a first-run independent exhibitor in Fall River, Mass., 
cites Columbia’s Caine Mutiny and Long Gray Line among the pictures that 
were first offered in the Boston exchange area at 70-30-10 terms only, and 
Columbia’s From Here to Eternity and Waterfront among the pictures first 
offered in that area at 50 percent only. All exhibitors will agree that except 
for that company’s efforts with Salome, these are revolutionary terms for Mr. 
Montague’s “minor” company (tr. 728). 

Charles Feldman, speaking for Universal, another “minor’ company, also 
charged me with attributing to tax absorption his company’s phenomenal 
increase in net earnings immediately following the reduction in the tax. “This 
statement,” he declared, “is a little too snide.”” Feldman would have us believe 
that the increase in Universal’s net for the fourth quarter of 1954 of 105 percent 
over the corresponding period in 1953 was due to two successful pictures, 
The Glenn Miller Story and Magnificent Obsession. These were fine attrac- 
tions but certainly this was not the first time that Universal had two good 
pictures on release. What Feldman might have added is that for these pictures 
Universal demanded higher terms than this heretofore unpretentious company 
had charged for its products. 

I well remember the dismay among exhibitors when Universal demanded 50 
percent of the boxoffice receipts for The Glenn Miller Story from all theaters 
regardless of size, run, or grossing potential. The “major” companies had 
occasionally demanded such terms for top pictures, but not Universal. In 1954 
and 1955 the 50 percent pictures became common among all of the companies. 
The distributor witnesses have given no convincing explanation of this 
phenomenon. 

Charles M. Reagan, of Loew’s Inc., did not challenge the accuracy of my 
figures and confirmed my statement that they included revenues from other 
operations in addition to domestic film revenues (tr. 700). In percentage of 
increase over the preceding year, Loew’s gain in net profits in 1954 was mild 
compared with some of the others, especially Columbia, Universal, and Warner 
Bros. If it can be said that Universal’s increase was due to a couple of good 
pictures, then it may fairly be said that Loew’s less spectular performance 
was due to the fact that this production organization, once rated the best in 
the industry, has been less fortunate in turning out hit pictures in recent years. 

Reagan made a brave show of separating the company’s domestic film revenue 
from its other income, but like Montague he withheld the figures that would have 
told the story. That is to say, he cited the decline between 1952 and 1954 
and noted a decline after 1954, but he did not give a figure for 1954 which would 
have enabled us to compute the gain in 1954 over the preceding years (tr. 701). 
He admits that in 1954 there was “a slight increase” over the preceding year. 
Reagan, like the others, assailed my statement as “misleading” and claimed 
that I “did not reveal” the decline in 1955, but when it came his turn to reveal 
the crucial figure on which his defense depends, he skipped a year. 


3’This is untrue. My table of net earnings by quarters does show a recession in the 
second and third quarters of 1955 (g. p. 177). 
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The distributor witnesses were so vehement in voicing their answers to my) 
figures (if such they can be called) that the chairman requested me to study 
their testimony, adding that “If what Mr. Montague has had to say is correct, 
then the inference of the testimony received in March was wrong” (tr. 735). 
Upon close scrutiny their apparent candor in dealing with this subject turns 
out to be a disingenuous attempt to overcome the force of the net-profit figures 
by bold assertions of irrelevant facts whilst concealing from the subcommittee 
pertinent information contained in the corporate books to which they alone have 
access, 

These clumsy attempts to negative the normal and natural inference that the 
film companies have drained off a disproportionate share of the tax-relief benefit 
impose a different kind of tax on all of us—a tax on our credulity 

B. As regards prices: All witnesses were in agreement on one point—that 
there is widespread distress among exhibitors. There was also agreement that 
television was the chief cause thereof. Thereafter distributors and exhibitors 
divided on strict party lines. The distributors would not admit that they were 
in any degree to blame for the conditions or that there was anything they should 
or could do to relieve it. 

As on many other occasions the distributors dwelt on the fact that the same 
picture that plays in a large first-run theater for a film rental running into the 
thousands, will play in a very small theater for $50 or even less. They stress 
this necessary custom of the trade as though it represented a virtue for which 
they are entitled to credit. 

It is not the amount of film rental paid but the relation of film rental to gross 
receipts that tells the story. A film company that charges 40 percent or 50 per 
cent of the gross from both the Radio City Music Hall and a small-town theater 
grossing under $250 is certainly not doing the latter a favor. Except as a film 
company may decide from time to time that a particular picture must command 
a certain percentage of the gross on all engagements, pictures carry no price 
tags (Reagan, tr. 706-7). 

Mr. Reagan described how pictures are sold, accurately and bluntly. He said 
it is “based upon the business that the theater does, the gross that it takes in” 
(tr. 706-7, 716-20). This kind of pricing is not a haphazard affair. The reports 
on percentage engagements tell the distributors what the earning potential of 
each theater is. Occasionally a distributor will come up with a “must percent- 
age” picture for the admitted purpose of ascertaining how much business the 
theaters are doing. A memorable instance of this was Metro’s Battleground, 
a splendid picture which all exhibitors were eager to play. The unfairness of 
this was that so popular a picture gave an exaggerated impression of the 
theaters’ normal grosses and hence was an inaccurate yardstick for determining 
rentals on pictures of lesser quality. 

In addition to the ‘must percentage” pictures the distributors, or some of them, 
have been known to blind check the theaters in order to find out how much 
business they are doing. 

The information thus collected is kept by the companies in their home offices 
in New York. Thus Mr. Reagan was able to assure the chairman that he could 
give the subcommittee the gross receipts of the theaters playing Guys and Dolls 
without resorting to the branch offices (tr. 719-20). 

The information so gathered and retained is used by the distributors in pric 
ing pictures licensed on flat rental as well as those sold on a percentage basis. 
It enables them to extract the maximum film rental in every situation. There 
is no special virtue in taking all the market will bear. 

The assertions made by Messrs. Reagan (tr. 717) and Phillips (tr. 841) that 
small theaters are served at less than cost are startling, to say the least. The 
theory heretofore has been that the costs were recouped on the big city first-runs, 
as well as a profit, and that what was realized from the subsequent-runs and 
small towns, if not velvet, was very smooth. While the individual accounts are 
small, they are large in the aggregate and the film companies’ current lean 
grosses would be wizened without them. 

Moreover, the small town and neighborhood theaters make a contribution to 
the industry that must be apparent to all observers, although the distributor 
spokesmen will not acknowledge it. They are as important to the movie business 
as the feeder lines are to the transportation systems. They cater to the family 
trade and especially to the children. The child patrons of today become the 
adult patrons of tomorrow. If the business is to have any permanence these 
breeding grounds of moviegoers must be kept open. Children do not attend 
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and contract the moviegoing habit at the large, downtown, high-admission-price 
theaters. 

What costs do the film companies allocate against these small accounts? 
Surely not those huge advertising campaigns that Phillips boasted about. The 
effects of those campaigns are dissipated before the pictures reach the subruns 
and small towns under the distributors’ present policies. It is the bare cost of 
physical distribution minus transportation charges. The exhibitor pays the 
trucking charges and he is responsible for the loss of or damage to the print 
while it is in his possession (g. p. 233). 

In no other business is the seller armed with knowledge of the intimate de- 
tails of his customer’s business. In no other business can the seller price his 
good with such assurance that he is taking all the market can bear. In no other 
business can the seller price his goods so as to absorb all of his customer’s re- 
ceipts that he wants and leave to the customer what he thinks the customers 
should have. The motion that the distributors are carrying on their combined 
selling and espionage operations as a sort of eleemosynary institution, carrying 

The present antagonistic attitude of the general sales managers toward their 
more modest customers does not spring from unsatisfactory seller-buyer rela- 
tionships but is a concomitant of the pernicious policy of draining away from 
the small towns and subruns their normal patronage and diverting it to the 
high-admission-price theaters. 

C. Costs: Of course, production costs have increased just as exhibition costs 
have gone up, but the distributors made no such showing in this regard as 
would justify their present pricing policies. The biggest items of cost could 
be controlled by the producers if there was a will todo so. The plant investment 
in Hollywood and the production and maintenance organizations that must be 
retained there are, of course, charged against the pictures as overhead. The 
more pictures this overhead is spread over the lower the cost per picture. There 
is no denying Mr. Rembusch’s testimony regarding the drastic curtailment of 
production in recent years. I personally can remember when Paramount offered 
an annual program of 60 photoplays. Those were silent pictures in the days 
when Clara Bow was the rage and it probably would not be feasible to duplicate 
that number of releases now. But as late as 1938 (well into the “talkie” era) 
Paramount was producing 44 photoplays a year at an average negative cost 
of about $500,000 per picture (Freeman, tr. 661). This is about $140,000 more 
than it cost to produce the award-winning Marty (Phillips, tr. 814). 

Last year Mr. Freeman says Paramount produced 10 or 11 and he made the 
following cautious prediction for 1956: 

“I might say that in this year of 1956, it is our hope that we will start in pro- 
duction as many as 21 pictures (tr. 674).” 

But like the brown bottles hanging on the wall this number is subject to reduc- 
tion. Since he left Hollywood, Freeman added he was notified by one of the top 
stars under contract that he will not make the picture that is assigned to him. 
So the 19 or 20 number may become 18 or 19 (tr. 674). There was no suggestion 
that a substitute would be found for the contract-breaking actor so the show 
could go on. 

The point is that the studio overhead which was once spread over 60 pictures, 
and then 44 pictures, was charged against only 10 or 11 last year. 

Mr. Freeman would have us believe that the great motion picture producing 
companies with their immense production facilities and their control of virtually 
all of the distribution outlets are at the mercy of the successful talent (tr. 665). 

The salaries paid the stars, directors, and writers run into many extravagant 
millions. For many years the Internal Revenue Bureau made public the breath- 
taking amounts received by the Hollywood luminaries but that practice was 
discontinued. However, the executive salaries of the companies are given in 
proxy statements and in reports to the Securities and Exchange Commission. 
Attached hereto are the figures for the top executives as reported to the SEC. 
These salaries, pension benefits, etc., perhaps are not as extravagant as they were 
a few years ago, but compared to the salaries of the highest officials of our 
Government, from the President down through the three coordinate branches, 
they are impressive to say the least. 

Another item is that although as the undersigned pointed out in March there 
is no impediment to selling on an annual basis or in large groups where compet- 
ing exhibitors are not contesting for them, the distributors insist upon selling 
one picture at a time or in very small groups. This increases the selling cost 
unnecessarily and as an item that could be reduced if the distributors only would. 
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There is one particular in which the companies have been paring production 
costs, although the saving most certainly has not been passed on to the exhibitors. 
We refer to the increasing number of pictures made with the cooperation of the 
armed services. In very recent years we have had Strategic Air Command, The 
Long Gray Line, and the Annapolis Story. Universal now has such a picture 
ready for release entitled All Boats Away. 

The following is copied verbatim from the press book which that company has 
issued to promote the picture: 

“Seldom has a motion picture benefited by such an advance buildup. * * * 


“UNPRECEDENTED NAVY COOPERATION 
* 7 - > > 7 . 


“Over 400 naval craft and 10,000 men took part in the maneuvers * * * 3-day 
assault operation on the Island of Vieques.” 

It is a splendid thing for the American people to see their Navy in action. But 
the question is, Will it be specifically handled as Strategic Air Command and Long 
Gray Line were, or will it be put on general release and supplied to all theaters 
wishing to play it on their accustomed availability and at rentals they can afford 
to pay? This picture looks like a boxoffice natural, due to Navy's contribu- 
tion, but there should be no profiteering by the distributor. 

D. Witnesses and affidavits: Ruben Shor will answer for himself and in his 
own way the assaults made on him by Messrs. Phillips and Reagan and experience 
has shown that he is well able to take care of himself. 

The assaults on the exhibitors who gave affidavits present a difficult problem 
in view of the short time the record will remain open. It is obviously impossible 
to examine the counter affidavits in the subcommittee’s office, take off the sub- 
stantial points of contradiction, if any, communicate the information to affiants 
scattered through 18 States and obtain and file with the subcommittee their 
replies, within the 2 weeks that the record remains open. 

When printed copies of the record are available each affiant will be informed 
of the reply made to him by the film companies so that he may know what was 
said about him. 

The affidavits which the distributors brush aside as “worthless” tell a story 
of distress in the business which even the distributor witnesses admit. That was 
the purpose in offering them. They cannot be read without feeling that there is 
something very wrong in the motion-picture business. The sincerity and earnest- 
ness of most of them is quite moving. To characterize these affiants as a lot 
of liars is as base as it is vicious. 

Each film company mentioned in an affidavit sent a copy thereof to its branch 
office in the area in which the affiant is located. The nature of the instructions 
to the branch managers can be gleaned from the nature of the counteraffidavits. 
Obviously they were told not merely to check the accuracy of the statements 
made therein but also to report any dirt they could dig up concerning the affiants. 
That was the procedure followed in 1953 but when analyzed the fault found with 
the affidavits was mostly trifling. 

In my testimony I cited the affidavit of Mr. W. B. Horsefield, of Morganfield, 
Ky. (g. p. 37), and that, I suppose, was enough to make Mr. Horsefield a target. 
At any rate, of this year’s crop of affidavits, his was the only one that the dis- 
tributors assailed out in the open.* Attached hereto is a letter from Mr. Horse- 
field which shows how trivial and far-fetched Montague’s criticisms are. It is 
inevitable that when small-business men set about the unfamiliar business of 
writing affidavits, with nothing but a form showing the caption and the stock 
phrase about its being a “voluntary act” to guide them, minor inaccuracies will 
creep in. We would be willing to stipulate that all the affidavits are as vul- 
nerable, but not a bit more so, than Mr. Horsefield’s turned out to be. We hope 
the subcommittee will study the counteraffidavit submitted by Mr. Montague 
along with Mr. Horsefield’s affidavit and letter and decide for itself whether 
Montague’s captious criticism afford any ground for doubting Horsefield’s sin- 
cerity and honesty. 

While Horsetield’s letter speaks for itself, we would like to point to one item 
in Montague’s attack on him that made a deep impression on the Allied officers 
and directors, about 30 in number, who attended the hearing on May 21. 
Referring to the run of “The Long Gray Line” in Mr. Horsefield’s Morgan 
Theater, Montague said: 


¢The attack on Frank Stewart goes back to his 1953 affidavit (tr. 749-751). 
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“On a gross of $233.25 he paid a film rental of $93.30 which is 40 percent and 
not 50 percent of the gross” (tr. 725). 

To the exhibitors this was the unforgettable spectacle of a $130,000-a-year 
sales executive preening himself because in a 495-seat theater, in a town of 
3,257 population, on a gross of $233.25, derived from a picture made with the 
cooperation of the United States Military Academy, his company exacted only 
$93.30, or 40 percent, instead of $116.6244, or 50 percent of that gross. 

The subcommittee probably will find in the affidavits instances where the 
affiant says the film company “demanded” 50 percent for a picture but it is made 
to appear that he paid less. To those who are familiar with the trade this does 
not necessarily amount to a contradiction. Exhibitors speak of “demanded” 
prices or “quoted” prices as of the time when they would like to license the 
picture so as to play it on their accustomed availability. 

They may not be able to afford the demanded price and, hence, pass the picture 
for the time being. They may license it later for a less percentage or at a lower 
flat price, but the chances are the picture has deteriorated as a box-office attrac- 
tion due to the delay to as great an extent than the price has subsided. In 
other words, the film rental still is excessive based upon the reduced gross 
receipts. 

E. Adjustments: Another custom which often may account for the difference 
between the price demanded and the price paid for a picture is that of making 
an adjustment after a picture has been played. That adjustments are neces- 
sary is in itself a pretty good indication that the pictures are over-priced. It 
is the distributor’s atonement for having charged too much in the first place. 
The practice was described by Mr. Reagan as follows: 

“We have reduced film rentals when the performance of a picture has for 
unforeseen reasons not come up to expectations” (tr. 697). 

The practice while often a lifesaver is demeaning to the exhibitors who have 
to apply hat in hand for relief from terms they have had to accept in order to 
get a needed picture. It would be much better if pictures could be priced right 
in the first place. But under present conditions the practice should be continued. 

In my direct testimony I said that Paramount had notified its customers that 
its next 3 pictures would be 50 percent to all with no adjustments (g. p. 12). 
Very recently, exhibitors in Allied territories were notified by the Metro sales 
representatives that like terms and conditions would apply to its picture, “T’ll 
Cry Tomorrow.” The subcommittee will understand why these developments 
spread consternation in exhibitor ranks. 

Also, the changed attitude on the part of these companies, if permanent, demon- 
strates the need for an arbitration system which will bring to bear in such cases 
the judgment and conscience of unbiased persons as to whether in all fairness 
an adjustment should be made, and if so, how much. 

Pending that it is hoped that the subcommittee will urge Metro to continue the 
open-door policy established by Mr. Reagan’s predecessor and in operation for 
many years and that it will also urge the other film companies to adopt a like 
attitude and policy. 


THE PICTURE SHORTAGE 


While the distributors could not deny the vast shrinkage in the number of 
pictures released in this country, they claimed there was an adequate supply and 
cited the variations in bookings of different pictures in support of their claim 
(Reagan, tr. 703, Montague, tr. 739). 

The figures cited do not come within 40 rows of apple trees of proving the 
point made by the distributors. Exhibitors want and try to play the best 
pictures available to them, and nobody can blame them for that. The studios 
sometimes make mistakes, horrible ones, just as the dress designers do. There 
is no more obligation in the one case than in the other for the retailer to relieve 
the manufacturer of the consequences of his mistakes. 

Now if all theatres ran the same number of days in the year and ran each 
picture for the same length of time and the film companies strictly limited their 
output to meet the needs of the theaters and no more, each picture would play 
the same number of theaters as every other. But such a state of facts is utterly 
inconceivable. 

How then are these variations in bookings accounted for? 

First, there are now about 4,400 drive-in theaters in the United States and 
while some of them in the South are open all year most of them close from 8 to 
5 months a year during which time unplayed pictures accumulate and they are 
enabled to pick and choose among them. 
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Again, the film companies piece out their meager programs with reissues of old 
pictures that were successful when first released, and exhibitors sometimes reach 
the point where it seems safer to book in a reissue than to play a new picture 
that has proven to be boxoffice poison. 

This is no hardship to the film companies, as the distributor witnesses would 
lead the subcommittee to believe. The reissued pictures made money when 
they were new, they have been liquidated on the companies’ books, and the only 
costs incident to their revival are the selling cost, print cost, and cost of physica 
distribution. It is practically all velvet. 

Finally, some pictures are so bad, or such misfits, that the film companies 
cannot in good conscience expect anyone to play them. It would be like Brooks 
Bros. trying to market “zoot” suits. Sometimes these pictures find an outlet 
in the so-called art houses, of which there are comparatively few in the United 
States. A case in point is Metro’s The Glass Slipper, which Mr 
plained was passed up by more than half of the exhibitors (tr. 704) 

This was a flesh-and-blood version of Cinderella featuring a French actress 
who went to great lengths to make herself as unattractive as possible during 
most of the picture, even to having a dirty face. It was much too grownup 
for children and too boring for adults. The first-run theaters apparently would 
not touch it. For example, Loew's has three first-run theaters in Washington, 
the de luxe Capitol and Palace and the so-so Columbia. Due to the Antitrust 
Division’s indulgence, Loew's is still an integrated company, although Loew's 
theaters no longer have preemptive rights to Metro pictures. Nevertheless, 
the good Metro pictures usually play in one of those theaters. But not The 
Glass Slipper. It opened in the little Playhouse on 15th Street 


Reagan com 


CONCLUSION 


All recommendations made to the subcommittee by Allied spokesmen looking 
to action beneficial to the motion-picture exhibitors stipulated or implied that 
governmental regulation was a last resort in case the film companies failed or 
refused to take voluntary remedial action. 

In an Official statement dated April 16 Allied expressed concern over trade 


paper reports that the company presidents were remaining aloof from these 
proceedings ; that the distributors would be represented only by representatives 
of their legal and sales departments who were coming to the hearings in a 
belligerent mood, unwilling to make any concessions of any kind toward happie 
conditions in the industry. 

Hoping, nevertheless, that the distributors might bring some proposals to 
the subcommittee of sufficient importance to warrant prompt consideration, Allied 
scheduled a meeting of its board of directors in Washington on May 22 and 23. 
In announcing the meeting, Allied said: 

“The film companies will be on parade next Monday. * * Upon their per- 
formance will depend in large measure the chance of improved relations be- 
tween the several industry branches. * * *” 

Consequently, the Allied officers and directors were greatly encouraged by the 
chairman’s opening statement on May 21 when he said: 

“We solicit your cooperation. I recognize the fact that a hearing such as 
this, due to the fact that one side has presented its case, can become a rebuttal. 
But may I pleadingly say that if there is any credence at all to the arguments 
that have been made by the exhibitors, that it would be deeply appreciated by 
members of this subcommittee to get your advice and counsel as to what, if 
anything, might be done to improve the situation.” 

To our great disappointment the trade-paper forecasts were borne out. Not 
a company president appeared and not a single constructive proposal was offered. 
This seems to indicate a lack of responsibility in high places. The chief execu- 
tives of the huge General Motors organization were not above appearing before 
Senator O’Mahoney’s committee and, according to newspaper accounts, they 
thereafter put into effect reforms that were of benefit to the complaining dealers. 

In conclusion, we submit that the following propositions are established and 
manifest : 

1. The distributors’ assaults on the exhibitors’ case, when analyzed, are trivial 
and of no force. 

2. The mood of the distributors is such that they will take no steps to improve 
conditions unless (a) they are shamed into doing so or (b) suitable legislation 
is recommended for enactment by the next Congress. 

Respectfully submitted. 


ABRAM F.. MYERS. 
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MorGAN THEATER, MORGANFIELD, Ky., 

KENTUCKY THEATER, MARION, Ky., 

June 1, 1956. 

The SENATE SMALL BusINEsS COMMITTEE, 
Washington, D.C. 


GENTLEMEN: In the transcript of the statement of Abe Montague on behalf 
of Columbia before the Select Committee on Small Business, he states in regard 
to the writer’s affidavit: “He neglects to inform the committee that the closing 
of Camp Breckenridge 2 years ago, together with the growth of drive-ins and 
television account for his loss of business.” It is to be noted that in paragraphs 
3 and 14 of my affidavit’ I specifically mention the advent of “A” television 
reception as having affected my business greatly. In paragraph 11, I men- 
tion the drive-in opposition in Morganfield and Marion. In paragraph 4 I men- 
tion the impact of the temporary activation of Camp Breckenridge on my 
business, which, by inference, would cover the adverse impact of its closing. 

The intent of my affidavit, and it seems to me the tone of my affidavit, was 
to the effect that, if the distributors would license their pictures at terms com- 
mensurate with the grossing possibilities in my towns, and would serve prints 
while the public interest was still alive, I might be able to compete with TV. 
(It is to be noted that the drive-ins are open about 7 months of the year and in 
only about 5 of these is the weather conducive to effective competition. ) 

Mr. Montague’s transcript further states that “he represented to the committee 
that he was the operator of a theater in Sturgis, although Columbia records 
indicate that he had sold his theater at the time of making his affidavit.” I had 
submitted to Mr. Abram Myers a letter under date of January 24, 1956, covering 
the points of my complaint, which he asked me to put in the form of an affidavit. 
On February 9, I sold my controlling interest in this theater to my associates, who 
hoped that, as a family operation, they could run it profitably. Just prior to 
filing my affidavit (in language generally following that of my letter above men- 
tioned), I had the Sturgis income-tax returns for 1955 prepared, and the books 
and records for 1955 and previous years were in my possession and still are. My 
connections with the Sturgis Theater had, therefore, barely been severed, and all 
the instances complained of occurred during the period of my control. The 
fact that I had so recently disposed of the theater would seem to have nothing 
whatever to do with my complaint. I believe that my affidavit would have been 
strengthened, as to the severity of my plight, had I stated that after 23 years it 
became desirable to break up this small circuit by the disposal of my interest in 
the middle theater at a comparatively inconsequential price. 

Mr. Montague correctly challenges dates on which Long Gray Line played at 
Morganfield. The dates I stated were taken from Columbia’s original letter of 
confirmation, dated April 14, 1955. Later in response to my letters of April 15, 
April 21, and May 3, the latter urging the early playing of the picture during 
the temporary activation of Camp Breckenridge, the picture was set up in 
Morganfield to May 29-31, nearly 11 weeks after Evansville. The pattern of late 
selling and print shortage has led us to expect such late dates. Also while Mr. 
Montague mentions the fact that the film rental paid was 40 percent, the con- 
tractual terms were 50 percent of the gross, and even on the miserable gross we 
did, the reduction was only to 40 percent, which left us with a loss. 

Mr. Montague’s statement continued, “Similar misstatements were made in 
regard to the other Columbia pictures cited in the affidavit.” We do not find 
these misstatements, the dates, playing time, and contractual terms being as 
stated. It is to be noted that I stated in paragraph 9 of my affidavit, “On some 
of the above pictures the film companies made adjustments after they were played 
but such adjustments were merely in mitigation of the losses sustained. Grosses 
on pictures booked long after public interest had waned were too low to be offset 
by comparatively minor adjustments.” 

The above shows how the excessive original demands of the distributors on the 
small-grossing situations puts the exhibitor in the position of begging for relief 
and receiving only a handout. 

The writer’s affidavit was submitted with the sincere intent of assisting the 
committee to determine the actual conditions so far as small situations such as 
mine are concerned. I have no vindictive intent or purpose toward anyone. 

Very respectfully yours, 


W. E. HorseErFrecp. 





2 See affidavit No. 21, p. 513. 
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CoLumMBIA Pictures Corp., New York, N. Y. 


DATE OF REPORT : OCT. 20, 1955-——FOR FISCAL YEAR ENDED JUNE 25, 195° 


Aggregate 


Name of individual or identity of group | Capacities in which remuneration was received | remunera 


| tion 


Harry Cohn 

Jack Cohn......_. 

A. Schneider - _. 

A. Montague.____-. 

Directors and officers as a group. -- 


President 

Executive vice president 

Executive vice president and treasurer 
‘ 


Vice president in charge of domestic sal 


1 The figures in this column include expense allowances, which are not required to be a 
$31,200 to Harry Cohn and $15,400 to Jack Cohn. 

2 The employment contract between the registrant and Harry Cohn, dated Feb. 10, 1949, pr les for 
death benefit in the maximum amount of $360,000, payable in weekly installments of $1,000 eact Suc! 
agreement further provides that in the event of Mr. Cohn’s termination of employment because of {l) ness 
or physical incapacity, the registrant, at its option, may elect to pay him the sum of $8,000 per month 
commencing at any time after such termination of employment and may continue same during al) or an 
part of the time that such disability continues and in such event all payments so made on account of st 
disability shall be in reduction of the full amount of the death benefit 

3 Including expense allowances of $75,400. Charles Schwartz, secretary of the registrant, did not receiy 
any such remuneration for services in such capacity; he is a partner in the law firm of Schwartz & Frolich, 
counsel for the registrant, whose remuneration is excluded. 


Note.—Item 9 in the report says: “Schwartz & Frolich received $130,600 for services rendered during 
fiscal year. Secretary of the corporation, Charles Schwartz, is a member of said firm and as his share thereof 
received $41,139.”’ 


LoEew’s, INo., NEw York, N. Y. 


DATE OF REPORT : JAN. 5, 1956——-FISCAL YEAR ENDED AUG. 31, 1955 


Item 7—Remuneration of directors and officers 


i 


Proposed 

annual bene- 
fits estimated 
to be pay abl 


Name of individuals or identity of Capacities in which remuneration unter fetire 

as received iuneratior 

group was received ren eration ment plan 

from normal 

retirement 
date ? 


Ageregate 


| 


| 


pO re Vice president 
Eugene W. Leake..............-.-- Director, chairman employees’ re 
tirement plan and audit and fi- 


| nance committee. 
Benjamin Melinker : cinecece) OL. ; 39, 971 5, 783 
Charles C. Moskowitz-.--_-- | Vice president and treasurer 156, 429 29, 874 
Charles M. Reagan 3____........-.....| Vice president. 91, 250 21, 181 
Dore Schary 
Nicholas M. Schenck -............----| President 171, 786 47, 508 
Benjamin Thau git --| Vice president. 177, 210 44, 366 
All directors and officers as a group in- | ‘ — 1, 516, 850 351, 065 
cluding the foregoing. | 


$104, 286 $19, 533 
30, 100 


200, 000 45, 7386 


} 


1 Of the persons named above. Charles Moskowitz, Dore Schary and Benjamin Thau, as well as othe 
executives, including Arthur M. Loew, were granted stock options (approved by stockholder 
the purchase of registrant’s stock at $1676 per share. None of such options has yet been exer 

2 Under the retirement plan approved by the stockholders, the normal retirement date for 
is the March 1, nearest the 65th birthday (women 60th) or the 10th anniversary of becoming 
the plan, whichever is later. The benefits stated are contingent upon cont 
present average basic earning rate to normal retirement dat 
changed. 

3 Under Mr. Reagan’s employment contract, part of his compensa 
completion of his full term of services or earlier in case of death or pert 
his personal representative in weekly installments over a period of 12 
ing the year ending Aug. 31, 1955, registrant deposited $83,204 

4 Under Mr. Schary’s existing employment agreement, provisi 
consulting and/or advisory capacity in connection with produ 
Jan. 18, 1958 (the expiration date of his exclusive services) or af 
date may be extended. Mr. Schary’s compensation while he rs 
ices is at the rate of $1,923.07 per week and is subject to Mr. Scha 
terminated as therein provided. 


ind also upon continuation o 


Note.—Mr. George A. Brownell is a partner of the law firn 
Kiendl, which firm has acted for registrant and its subsidiaries f 


Itis contemplated that said relationship will continue. Said las 
rendered during the fiscal year ended Aug. 31, 1955. 





‘ 
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PARAMOUNT PicTuRES CorP., NEw YorRK, N. Y. 
DATE OF REPORT: MAY 2, 1956—FOR FISCAL YEAR ENDED DEC. 31, 1955 


Remuneration and other transactions 


(The corporation and its subsidiaries have not paid during the year 1955 any bonuses or shared in profits, 
or pensions, retirement and similar payments, except for the administration expenses of $985 referred to in 
footnote 5. Reference is made, however, to footnote 3.) 


Estimated 
annual bene- 
, . . . . . eS, SAla- Ss 

Name of individual or Capacities in which remuneration ph be panna tikes 
i _ i ; 0 ) as eive a > 

identity of grouy was received commissions | plan of pred- 

ecessor 
| company ! 


| | 

Barney Balaban ; ......---.| Director and president pad 2 $124, 800 
Y. Frank Freeman.-.. : | Director and vice president wie 130, 000 
BNE IOI uci wah inakin Siw tnd conse dau aint atl te : aa 4 57, 750 
George Weltner | Director and president of Para- | 5 65, 000 
mount International Films, Inc., | 

| 

i 


Paramount Film Distributing | | 
Corp. and Paramount Inter- 
American Films, Inc. | 
Director and chairman of the board 78, 000 | 
of directors. 
All directors and officers, as a group, | 6 834, 080 
including the persons above named. 


Adolph Zukor--__.-- 


! The pension trust fund was established by Paramount Pictures, Inc., the predecessor of the corpora 
tion. It has been operated at no cost to the present corporation, or since 1942 to the predecessor, other 
than the costs of administration, which for the year 1955 were $985. No future payments are contemplated 
except to cover costs of administration. The trustee under the plan holds fully paid annuity policies for 
Messrs. Raibourn and Weltner payable over the life of the individual with 10 years certain. 

? This figure includes expense allowance amounting to $20,800. 

8’ As to Mr. Balaban, the trustee under the aforementioned plan holds funds which are not payable over 
his life but in the sole discretion of the plan committee either in 1 lump sum or in installments prior to Dec. 
31, 1961. On the basis of tables of mortality. Mr. Balaban’s interest in the plan is estimated to be the equiv- 
alent of an annual payment of $26 000 for life with 10 years certain. 

4 This figure includes expense allowance amounting to $7,800. 

5 This figure includes expense allowance amounting to $5,200. Under agreement between Mr. Weltner 
and subsidiaries of the corporation, said subsidiaries have a call on his services for 3 years from Mar. 1, 1955. 
Under said agreements, for each year, or portion thereof, commencing with the year 1955 during which Mr. 
Weltner is in active employment the sum of $20,800; such payments becoming conditioned upon his render- 
ing consulting service during said 3-year period. 

6 In addition, for legal services rendered during the year 1955, there was accrued for the law firm of Simp- 
son, Thacher & Bartlett of which Mr, Weis], a director, is a partner, the sum of $81,050 and for the law 
firm of Phillips, Nizer, Benjamin & Krim of which Mr. Phillips, a vice president, is a partner, the sum of 
$150,000. 


RKO Pictures Corp., New York, N. Y. 


DATE OF REPORT: APRIL 23, 1956—FISCAL YEAR ENDED DECEMBER 31, 1955 


_ 


From item 7: (a) and (b) none of the directors or officers of the registrant 
received any remuneration (except directors’ fees) from the registrant during 
registrant’s last fiscal year. The officers of the registrant, except the president, 
are ail officers of RKO Radio Pictures, a division of RKO Teleradio Pictures, 
Inc. By agreement, terminable by either party on 2 week’s notice, the regis- 
trant pays $500 per week to RKO Radio Pictures for administrative and 
supervisory services. 
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1 at 


1953 Report, RKO Pictures Corp 


DATE OF REPORT, APR. 30, 1954, FOR FISCAL YEAR ENDED JAN 


Charles Boasberg, domestic general sales manager of RKO Radio 

Pictures ’ J S50, 5: 
William H. Clark, treasurer of registrant and director of various sul 

5c cnt eaccnencanminan 30, 3 
James R. Grainger, president of registrant and director of registrant 

and various subsidiaries___ a . S4, 3: 
J. Miller Walker, vice president and general counsel of registrant and 

director of registrant and various subsidiaries ' 
Edward L. Walton, executive assistant to the president 
All directors and officers of registrant as a group 


NoTe.—tThe agggregate remuneration indicated above covers that pa 
1953 to persons who were officers or directors of the registrant at an 
period from Jan. 1, 1953, to Mar. 31, 1954 


Charles Boasberg 
William H. Clark 
J. Miller Walker 


TWENTIETH CENTURY-FOx FILM Corp., New YorK, N. Y. 
DATE OF REPORT : APR. 25, 1956——FOR FISCAL YEAR ENDED DEC, 3 


Remuneration of certain officers and directors 


Esti 
A ggregat« mated } 
remunet mount i 
ition 53 et aside innuai 
Name of individual or identity of group Capacity in which received week or accrued, benefit 
n 1055 upon re 
under re 


tirement ul f 


Al Lichtman. Director of domest 
bution, 
W.C. Michel]-__...- Executive vice 
and director 
Spyros P. Skouras i President and dire 
Darry! Zanuck. Vice president in 
production 
All directors and officers of the corporation 
as a group (25 persons, including the 4 
named above). 
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UNIVERSAL Pictures Co., INC., New York, N. Y. 


DATE OF REPORT: JAN, 26, 1956, FISCAL YEAR ENDED OCT. 29, 1955 


Remuneration 
N. J. Blumberg,’ director and chairman of board_....---------------~- $78, 000 
Milton R. Rackmil,’ director and president____.__-_-_------------------ 80, 002 
Alfred E. Daff,’ director and executive vice president__..__-_.-..------- 77, 550 
John J. O’Connor,' director and vice president_.___-_-.__.__----_--------- 52, 000 
ee en SUI RS _.. .  cnsrcennenenesmeniatsiGeeisinunchbtineataniials 79, 000 
Directots end : eGlensG GB A GUOED. <cccciiim bitin siwtbestionseiogmniimdins * 784, 679 


1 Also held during fiscal year ended Oct. 29, 1955, life-insurance policy in the face 
amount of $50,000, purchased under a group-insurance plan covering all employees of the 
company and under which sporeeennny 60 percent of the premium is borne by the com- 
pany. ‘The percentage of the premiums borne by the company is not included in the 
remuneration of any of the above-named individuals. 

2 Excludes percentage of premiums borne by the company for group life insurance policies 
held during fiscal year ended Oct. 29, 1955, by 20 of its officers and/or directors. In no 


case does the contribution by the company on behalf of any one officer or director exceed 
the sum of $400 per annum. 


WARNER Bros. Pictures, Inc., NEw York, N. Y. 
DATE OF REPORT : DEC. 28, 1955—FOR FISCAL YEAR ENDED AUG. 31, 1955 


Remuneration of directors and officers 


Aggregate 

— = Capacities in which remuneration was received — 
I I a i a een edednebasaawesennhneesiins $104, 000 
ON lin, UN ace a cert ius siahnieyeinicatn pie ene wih 104, 000 
a nhn base etaeneanaenchJaseiaavdwaaamssex 104, 000 
Benjamin Kalmenson-.-...-. I tt oenee ibaa 104, 000 
Albert Warner. __.-..-....--| Vice president, treasurer, and director _- este iaien 5 78, 000 
Samuel Carlisle..............| Controller, assistant treasurer, and director_............-.-.----- 40, 050 
Stanleigh P. Friedman__-_--_- Vice president and director__.___--_- ae abe _.| 165,000 
Robert W. Perkins_.........| Vice president, secretary, general counsel, and director- .-------- 78, 000 
Teen ne an | sama cianin< age eae empnene eae aibEems nny anim | 1 846, 350 


1 Excluding $3,900 paid for legal services to the law firm of Friedman & Bareford, of which firm Stanleigh 
P. Friedman is a partner. 


Notr.—There were no pension, retirement, or similar payments to any officer or director. 
APPENDIX XVII 


TELEGRAM DATED JUNE 4, 1956, From Myron BLANK, PRESIDENT, THEATRE OWNERS 
OF AMERICA, TO SENATOR HUMPHREY, COMMENTING ON TESTIMONY OF DISTRIB- 
UTOR WITNESSES AS TO REASONS FOR WITHDRAWAL OF TAO FROM VOLUNTARY 
ARBITRATION DRAFT OF 1955 

Des MOoINEs, Iowa, 


June 4, 1956. 
Hon. Husert HUMPHREY, 


Select Committee on Small Business Chairman, of the Subcommittee on 
Retailing, Distribution, and Fair Trade Practices, Washington, D. C. 
Much of the distributor testimony before your honorable committee was reck- 
less and intemperate and exhibitors are shocked and disturbed. The claim that 
TAO’s conduct in temporarily withdrawing its approval of the proposed arbi- 
tration system as a shameless betrayal is a baseless accusation. It is well 
known to distribution that TAO’s decision was because they wanted to seek a 
broader scope of arbitrability and to block distribution’s attempt to obtain a 
whitewash before your honorable committee through the last minute proffer 
of proposed arbitration plan. This was the almost unanimous vote of the mem- 
bers of our board and executive committee. Please refer to the exchange of 
letters * between Lichtman and me already in the record. 


1 See exhibits Nos. 21, 21 (a), (b), (c), and (d), beginning p. 215. See also exhibit No. 
13, p. 158. 
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The proposed system does not offer adequate scope of arbitrability and TAO 
is willing now as it has always been to explore avenues of broadening that 
scope. To this offer distribution has been significantly silent. We shall ap- 
preciate an opportunity for rebuttal. If that is not proper nor possible then 
we ask that the contents of this telegram be placed in the record. We vary 
much regret that because of distribution’s stubborn and illogical refusal to sit 
around the conference table as men of good faith to attempt to solve industry 
problems much of your honorable committee's important time was consumed. 
All of us express to you and to the other member of your committee our deepest 
gratitude, for your patience, for your courtesy, and for your sympathetic under- 
standing of our troubles. 

Respectfully yours, 
Myron BLanK, 
President of Theater Owners of America. 


APPENDIx XVIII 


AFFIDAVIT OF RUBEN SHOR, PRESIDENT, ALLIED STATES ASSOCIATION OF MOTION 
PICTURE EXHIBITORS, IN REBUTTAL TO STATEMENTS OF CHARLES REAGAN, OF 
LoEw’s, INc., AND LOUIS PHILLIPS, OF PARAMOUNT FILM DISTRIBUTING CorRP 


AFFIDAVIT 
STATE OF OHIO, 


County of Hamiiton, ss: 


Ruben Shor, being first duly sworn, says that he submits this affidavit to the 
subcommittee headed by Senator Humphrey of the Senate Small Business Com- 
mittee, as a sworn rebuttal to certain statements affecting him made before said 
subcommittee by Charles Reagan, of Loew’s, Inc., and Louis Phillips, attorney for 
Paramount Film Distributing Corp., on May 21, and May 22, 1956. 

Affiant says that the statements made by said Charles Reagan concerning the 
situation affecting Middletown, Ohio, the Colonial Theater, hereinafter called 
Colonial, the Dixie Auto Cruise-In Theater, hereinafter called Dixie, and the 
Starglow Drive-In Theater, hereinafter called Starglow are not accurate, but 
that the following is a correct statement of the facts. Ruben Shor will herein- 
after be referred to as “Shor.” 

Shor has operated Dixie for a corporation in which he was interested, since its 
inception in 1944 or 1945, and Colonial since the summer of 1952, when it was 
acquired by a different company in which he was interested, from Northio The- 
aters Corp., a subsidiary of Paramount, who was obligated to divest itself of 
ownership under the terms of the antitrust decree in the Paramount case. 

In the summer of 1955, Mr. Kelso, vice president of the Oglesby-Barnitz Bank 
& Trust Co., the bank used by Shor in Middletown, Ohio, asked Shor if he would 
meet with Mr. Charles Purvis, one of the operators of the Starglow Drive-In: 
that Mr. Purvis had no previous theatrical experience, and would like to have 
the benefit of Shor’s experience in that business. Shor said he would be glad to 
meet Mr. Purvis. Mr. Kelso telephoned Mr. Purvis, who came over to the bank 
very shortly, and introduced him to Shor. Shor then invited Mr. Purvis to come 
down to his office in Cincinnati to meet with Shor, William Borak, who operated 
a booking service in which Shor was interested, and Robert Morrell, Shor’s 
general manageer, so that the three could give him some help. 

On or about August 12, 1955, Mr. Purvis and a Mr. Stamper, who was one of 
his associates at the Starglow, came to Shor’s office in response te the invitation. 
Mr. Purvis stated in the meeting in Shor’s office that he had no previous experi- 
ence in the picture business, but had been in the plumbing business; that Mr. 
Stamper, his associate, had been a theater manager, or something of that sort, 
for Northio Theatres Corp., a subsidiary of Paramount. During the conversa- 
tion, Mr. Purvis stated that the plumbers in Middletown gave him a rough time 
when he first started in business there, but that he showed them a thing or two. 
This implied threat was ignored by Shor. , 

At the meeting, Shor stated to Borak and Morrell that he wanted to help 
Purvis get started on the right foot at the Starglow and wanted them to do 
everything they could to help him. When Purvis or Stamper asked about 
product, Shor stated that earlier in the year, on July 6 or thereabouts, he 
had called Warner’s and released 17 pictures to the Starglow to be played 
ahead of the Dixie Auto-Cruise-In. At the meeting on August 12, in the 
presence of Purvis, Shor called John Hifert of Warner’s and released additional 
Warner Bros. product to be given to Starglow. Starglow subsequently con- 


1See appendix XXIII, p. 757, for Mr. Phillips’ letter of June 11, 1956, commenting on 
supplemental material submitted by Mr. Myers and Mr. Shor. 
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tracted not only for the original 17 pictures, but for 15 additional pictures, or 
a total of 32 Warner pictures, which they played ahead of the Dixie. 

When Stamper or Purvis asked about a division of product at the August 
1955 meeting, Shor stated that when Starglow progressed to the point where 
its grosses showed that it merited the product, or might even be entitled to a 
run ahead of the Dixie, he would step back at such time and see that they were 
given all that they were entitled to. 

It was also explained to Messrs. Purvis and Stamper that prior to 1955, the 
Dixie had operated only during the spring, summer, and fall, and that for that 
reason, in the past there had been enough pictures available to it to operate, 
and possibly some left over, but that car heaters had been installed and that 
the Dixie was now going to operate on an all-round-the-year basis, and the 
situation would be different, and that in view of the fact that there were not 
300 films produced per year, Middletown could not throw off even 6 first-run 
pictures per week, and it would take a backlog to supply Dixie with pictures, 
because under its operation it would need 8 or 9 pictures a week, and on an 
all-round-year basis, the time would come when the Dixie would probably have 
to play the same pictures twice, as there would not be enough product. Shor 
explained, however, that Starglow, playing behind Dixie, would be in a better 
position, because it would have available to it when it opened, not only all the 
pictures that Dixie had already played, but also those that Dixie would be 
playing. Purvis and Stamper said that they were rather agreeable to this 
arrangement until such time as their business picked up. They told Shor that 
he would see that the time would come when they would gross as much as 
he did and more, and they would then come back and ask to play ahead of him, 
and he said that if they could show that, he would be perfectly willing to play 
behind them. 

In the meantime, at the same meeting, Shor suggested to Purvis and Stamper 
that to help them out, he would offer them the buying and booking services of 
Borak and the Tri-State Theatre Service, with no charge asked, to buy and book 
film for them, and thus assure them of a better flow of product and at better 
prices than they probably could get themselves, and that this would also avoid 
star conflict and bookings between the two theaters, and thus make a better 
operation for both. Stamper and Purvis, however, did not accept this offer, 
and stated that they preferred to do their own buying and booking, as they 
wanted to learn the business. 

Also, at the August 12 meeting, while Shor made no request to Purvis to do so, 
Purvis stated that Starglow intended to charge the same admission prices as 
Dixie. Shortly thereafter, however, it was learned that Starglow had joined 
the Theatre Owner’s Corp., a buying and booking agency competing with Tri- 
State, and also that when they actually opened up, they did not charge the same 
price as the Dixie, but attempted to undercut the price by charging 5 cents 
less. 

At the same meeting in Shor’s office, Shor explained to Purvis and Stamper 
how Shor bought pictures for Dixie, and even told them that he did not offer 
distributors preferred playing time on percentage, because he did not think 
the operation justified it, and also even went so far as to reveal to them the 
grosses of Dixie, in order to assist them in their understanding of the operation 
of the drive-in theater business. 

Before they left his office, Shor told Purvis and Stamper that they should feel 
free to call on him at any time, and that he would be glad to help them with 
any problems. 

The foregoing shows how far Shor went to help a new theater get started; 
that it was a competitor made no difference, as he believed that there was room 
enough for both theaters, and he was glad to lend a helping hand. Dixie was a 
much larger theater than Stargiow and had a much larger grossing potential. 
It was obvious that Starglow could not hope to bid against Dixie and survive, so 
Shor tried to advise Purvis and Stamper how friendly competition would be 
much more to their advantage. 

However, Shor soon discovered that his friendly overtures and offered help 
were not only not appreciated, but were attempted to be used against him by the 
ungrateful operators of Starglow. 

Not long thereafter, Shor learned that the Starglow, without Shor’s knowledge, 
had approached United Artists and had negotiated for Not As a Stranger, and 
that United Artists had demanded from Starglow as a minimum guaranty the 
least amount which United Artists thought they would receive had they sold 
the picture to Shor at Dixie. This, in effect, was an effort to deprive Dixie of 
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the picture, and was more or less analogous to bidding. It also turned out that 
in playing Not As a Stranger, the Starglow barely grossed enough to pay the 
minimum guaranty on the film rental they were required to pay. Starglow also 
negotiated for the picture Barefoot Contessa from United Artists on a similar 
basis, also without Shor’s knowledge. Then Starglow, without Shor’s know!l- 
edge, also approached Paramount and negotiated for The Rear Window under 
terms in which the guaranty was so high that the film rental they had to pay 
exceeded their gross. Also, in order to get the pictures, Starglow had given 
preferred playing time on a percentage, even though Shor had warned them 
that that was not the safe thing to do, because the theater was too small to be 
able to afford to play on that basis. 

At the meeting on August 12, Shor advised Purvis and Stamper that he would 
be very glad to bave them come in at any time and discuss any situation for 
their mutual benefit. Purvis and Stamper never did this. Instead, they secretly 
attempted to get the pictures above mentioned ahead of the Dixie, and the first 
that Shor knew of it was when he saw the ads running in the papers. 

Shore also discovered subsequently, that Starglow had contracted for a num- 
ber of other pictures in 1955, even though there was no playing time given until 
April of 1956, and that among them were Sabrina, Reap the Wild Wind, and 
Three-Ring Circus, all Paramount pictures. 

When Shor discovered the course of hostile and deceitful conduct being em 
ployed by Starglow, after his efforts to be friendly and helpful, he then, to 
protect Dixie, advised the film companies that he objected to having any films 
sold to Starglow without Dixie being first advised, so that Dixie could negotiate 
for the films, or bid, if necessary. 

Paramount soon discovered that the Starglow could not afford to pay the film 
rental which the Dixie could afford, and that obviously Dixie would not play 
pictures after Starglow, so they attempted to sell their pictures to Dixie first. 
In spite of the ill treatment he had received from Starglow, Shor did not want 
to hurt them. He only wanted to protect Dixie. Thus, in March of this year, 
and prior to the entry of the Department of Justice into the situation, he agreed 
with Paramount that he would submit to a run for Starglow, if Starglow was 
given a 45-day availability and Dixie was given a 30-day availability, based on 
first-run Middletown. Similar arrangements were also made with Twentieth 
Century Fox. 

Another example indicating Shor’s consideration for Starglow is the following: 
During the 1955 season, Fox made a mistake and booked a picture at both the 
Starglow and the Dixie on the same date, and although Dixie’s ads were already 
in the papers, they permitted Starglow to play the picture on that date, even 
though they could have insisted because of Dixie's priority, to have Fox refuse 
to deliver the picture to Starglow. 

Shor’s history in Middletown showed he was willing to cooperate with his 
competition until they attacked him. When the Dixie opened in the fall of 1944 
or 1945, at that time Paramount had three conventional theaters in Middletown, 
and there was a fourth theater, an independent, called the Family. The Dixie 
was not given any run or availability at all, but forced to play behind all four 
of the theaters, and was even forced to pay a higher film rental, even though it 
was playing behind the Family, and possibly one or more of the Paramount 
theaters. Shor made no complaint of this situation. Later on, in 1952, when 
Shor, through Mid-Cin, Inc., took over operation of Colonial from Paramount, 
he still made no objection to the manner in which films were being distributed 
in Middletown, and let things go on as they were. The only time Shor com- 
plained at the distribution in Middletown was when the Starglow Theatre, in 
the underhand way above noted, attempted to deprive the Dixie of its run, and 
in self-defense for Dixie, Shor had to insist on bidding to protect Dixie's 
position. 

After the meeting of August 12, both Morrell and Borak took Shor to task for 
leaning over as far as he had to help Starglow, but Shor stated that in order to 
be consistent, he felt that because he was defending the small independent 
theaters all over the country, he wanted to help them in his own backyard. 

The intimation that there was a big backlog of pictures that Dixie had 
not played and that Shor was trying to keep Starglow from getting the pictures 
just out of spite is not true, because of the fact that with Dixie running all year 
around, as stated above, it would eventually run out of product, and therefore 
it needed protection on the pictures it had not yet played. 

It later developed that when Metro split the product, and finally Shor agreed 
to the split, the pictures for which Metro had been demanding a much higher 
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price before, they were now willing to sell under the split at a lower price, 
apparently because Starglow could not pay the prices which Metro previously 
had been attempting to get from Dixie. In the split, when Metro offered Star- 
glow 26 out of 52 pictures, and as proof of the fact that Starglow did not need 
all of the pictures, Starglow did not buy 12 of the pictures, and Metro then sold 
those 12 to Dixie, proving the fact that if Starglow could not use the 12 pic- 
tures sold, they were not short of product. The fact that the Dixie would take 
the 12, shows that it was short, because it would take any pictures it could get. 

Previous to the split just mentioned, Dixie tried to buy pictures from Metro, 
but for some reason or other, they could not get Mr. Booth, the branch manager, 
or Mr. H. J. Sheeran, the Metro salesman, to call on them to negotiate for the 
pictures for Dixie. The reason for Mr. Booth’s and Mr. Sheeran’s refusal to call 
is a mystery to this day. This refusal on the part of the Metro representatives 
to call on Shor with reference to the Dixie pictures was discussed with Mr. 
M. L. Simons, the public relations man from Metro in the lobby of the Cleveland 
Hotel at a convention in Cleveland, Ohio, in February 1956. Metro is now 
calling on Dixie. 

To show further that there was no effort to harm Starglow, at Paramount’s 
request, Dixie released seven pictures which it had under contract, and Para- 
mount then offered them to Starglow. Starglow, however, did not take them. 
Also, to show that Dixie’s attitude is not unreasonable or hostile, it released 48 
Fox pictures, which it would have been entitled to play, including some of those 
it even had on contract, permitting Fox to offer the pictures to Starglow. 

Shor has no objection to the 45-day availability as given by the film companies 
to Starglow under pressure from the Department of Justice, but agrees with the 
Department of Justice that there should be a definite availability. However, he 
cannot understand why, where there is a definite availability, such as there has 
been by precedent for years in the city of Cincinnati, the Department of Justice 
does nothing to enforce that availability or the delivery of film on the part of 
the distributors. The Department of Justice apparently will intervene in a 
small situation which helps the distributors, but does nothing in a metropolitan 
area involving many independents who are starving for product, thus permitting 
the outrageous film rentals to be maintained by the distributors. 

Reagan’s statement that the bidding was requested by Shor, and that the 
distributors did not attempt to create a bidding situation between independents, 
but required none where a former affiliate was involved, is shown to be untrue 
by Metro’s own actions. When Shor, in self-protection, demanded bidding against 
Starglow, Metro tried to take advantage of the situation to set up a bidding 
arrangement wherein Starglow, Dixie, and Colonial, which wanted no part of the 
deal, would all be bidding against each other for the product. Colonial was a 
first-run house in Middletown, but due to scarcity in product, has to play second 
runs, too. Nevertheless, although Colonial competes with Paramount, the affili- 
ate house in Middletown, Colonial was thrown into the bidding situation by 
Metro, but Paramount was not included, to protect the former affiliate. 

The bad faith of Metro is further shown by the fact that when Colonial wanted 
to play Guys and Dolls first run in Middletown, and offered Metro as good a 
deal as Metro could expect from any similar theater in a similar town, and even 
though the Paramount in Middletown did not want the picture, Metro refused 
Colonial the picture. Just recently the picture was finally given to the Para- 
mount, probably at less than Shor offered for the Colonial, as the Colonial offered 
a week’s playing time against Paramount’s 4 days. 

With respect to Reagan’s statement as to what Shor is supposed to have told 
to the branch manager about giving up $8,000 yearly profit and being willing to 
lose $25,000 in order to put Starglow out of business, Shor does not remember 
specifically what was said, but his recollection is that what he did say was that 
in view of the underhand and deceitful action on the part of the Starglow people 
in order to hurt Dixie, after his efforts to help them, he would, in order to protect 
Dixie, and to keep the Starglow from taking Dixie’s run away, if necessary, oper- 
ate at a loss, and at a substantial loss to prevent that situation from occurring, and 
if in the process Starglow was hurt, that would be their own fault. 

The statement by Reagan that Shor threatened to cancel pictures under con- 
tracts on which play days had been set for exhibition if Metro licensed the pic- 
tures for exhibition to Starglow upon a basis not agreeable to Shor is not cor- 
rect. What happened was that Metro had arranged to have Dixie play certain 


Metro pictures on anniversary dates with respect to which Metro wished to have 
national advertising. Because of the manner in which Metro was treating Dixie, 
the Dixie simply at first refused to play the pictures on those particular dates, but 
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at the request of Mr. Maloney, the Metro district manager, working out of Pitts- 
burgh, the pictures were reinstated on the anniversary dates, so that Metro could 
have the benefit of their national advertising. This was done in all the theaters 
in Which Shor has an interest. 

It is also interesting to note that in the Middletown situation where the 
Colonial and Paramount are the two first-run theaters, Colonial has to play a 
number of second-run films, because it cannot get enough first-run films to keep 
its doors open, and in that situation, Colonial gets less than 20 percent of the 
first-run product in Middletown, where the competition is a former affiliate 
Aiso, it should be pointed out that just in the last few weeks, a Mr. Pincus Sober 
one of Metro's attorneys from New York, called Morrell in Cincinnati stating 
that the local office “had so screwed up” the situation with reference to Middle 
town, and so badly handled it, that he did not know how to render a legal deci 
sion with respect to clearances and availability, and asked Morrell! for the facts, 
sv as to heip him understand the situation, and so that he could render a decisior 

As to Louis Phillips’ statements, he is a full-time house attorney for Para 
mount. His vengeful personal attack on Shor will hardly carry much weight 
with the committee. In his attack, he gave certain figures and statistics which 
he stated were taken from the records. He made reference to the fact that the 
Twin Drive-In Theatre had filed suits against Paramount for damages because of 
alleged violations of the antitrust laws. The records referred to by this paid 
minion were the records from the office of companies with which Shor is con 
nected and were voluntarily shown to auditors employed by a group of dis 
tributor defendents in that suit, the auditors being Sargoi & Stein, who are well 
known for their affiliation with the distributors. These records were not sub 
penaed or under court order, but were not only shown to the auditors, but Sargol 
& Stein were permitted to microfilm these records for their additional con- 
venience, so they would not have to spend weeks in Shor’s office looking them 
over. 

Of course, these records were submitted as confidential material for use solely 
in the legitimate defense of the particular law suit only, and indeed the specific 
commitment was made by the attorneys for the defendant distributors in the 
lawsuit, to the effect that these records, or any information contained therein, 
would be used solely for the defense of the lawsuit, and that they would not be 
revealed to any outside parties, as plainly stated in the letter from plaintiff's 
attorney to the distributor’s chief counsel in the case at the time. <A copy of this 
letter is submitted herewith. Paramount’s Phillips evidently sought to use 
what he conceived to be the immunity of witnesses before a congressional com- 
mittee to attempt to occupy his time before the committee in vilification and 
slander against Shor, because Shor is a leader in the cause of fighting for 
justice for the small independent exhibitor. Had this witness been a layman 
and not a lawyer, his action in revealing confidential information which had 
not been testified to in court, and which was given for the sole purpose of the 
lawsuit, would have been bad enough. For a lawyer, who certainly knows better, 
to violate the rules of ethics and professional conduct is indeed reprehensible. 
The conduct of this attorney in abusing his privileges and malusing the infor- 
mation given for a specific purpose is not only unprofessional and unethical, 
but might very well be considered contempt of court. 

To make matters worse, the information as given by this lawyer to the com- 
mittee consisted of half-truths, and the actual facts were not revealed. As far 
as this committee is concerned, Shor and his companies certainly have no desire 
to keep any information concerning their financial affairs from the committee, 
and for the committee’s confidential and executive use, Shor would have no ob- 
jection to submitting all his personal income-tax returns and submit all other 
books and records. 

It should be remembered that when Shor appeared as witness before the 
committee, he did not do so in his own behalf. He was not pleading for himself, 
and certainly was not pleading for the large theaters, such as the Keith Theater 
and the Twin Drive-In Theater. He appeared as the president of Allied, and 
was speaking on behalf of, and pleading the cause of the small independent 
theaters who were being ruined by the actions of distributors. At no time in 
his statement did he ask for any help for the Keith Theater or the Twin 
Drive-In Theater. Indeed, in his statement he pointed out that the larger 
theaters were able to survive the conduct of the distributors, and in some 
instances, were even benefited by the conduct of the distributors, which had 
such a ruinous effect on the independent small exhibitor. 
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The facts concerning the Twin Drive-in Theater are these—there are two 
corporations—The S and S Amusement Corp., which is the operating company 
and Shor, Inc., which is the company which holds the underlying lease and 
property. The paid-in steck capitalization of these two companies was $240,000, 
not $10,000, as stated by Phillips. Furthermore, these two companies were 
heavily indebted, in connection with making the improvements to the land 
and the facilities for use in its operation, the total indebtedness being in excess 
of $300,000 in addition to the actual capital stock investment, thus making a 
total of over $540,000 invested in the enterprise. 

With respect to the other theaters which this paid lawyer of Paramount 
talked about in his statement, which had been acquired by subsidiaries of S and 
S Amusement Corp. and Shor, Inc., the West Hills Theater, the Cheviot Theater, 
and Forest Auto Drive-In Theater were all previously owned by Shor’s partners, 
the Palazzolo family, who had an investment of several hundred thousand dol- 
lars more in them. They simply were thrown into the same management by 
the Palazzolo family. 

As far as the Esquire Theater is concerned, this was originally purchased on 
the installment plan from the previous operator, and required very little cash, 
and the acquisition of the building was financed by a loan of $50,000. In order 
to acquire the Westwood Theater, the Shor companies had to borrow $150,000, 
much of which is still owed. The Hyde Park Theater was acquired without 
cost, as the previous operator had lost money. The actual facts, as can be 
seen, are a far cry from the insinuations and statements made by the Paramount 
lawyer. 

The efforts on the part of this Paramount lawyer to insinuate income tax 
irregularities against the Shor companies were even more despicabie. All the 
income-tax returns of the companies that have thus far been audited have 
been cleared by the Internal Revenue Service, in spite of the sneers of this 
Paramount lawyer. It would be interesting indeed, to look at the Paramount 
income tax returns and see if deductions are taken by that company which 
would be as rigorously honorable as in the case of the Shor companies. The 
reference to the fact that the S and S Amusement Corp. has two automobiles, 
is ridiculous. In addition, for his own private use, Shor has two automobiles 
in his own name, which he paid for, and for which he pays all the expenses, 
and there are only he and his wife at home. The necessity of the station wagon 
for use in connection with the theater is very apparent. Shor has practically 
never driven it. The Cadillac car is also a necessity because one of the im- 
portant factors in any successful theater operation is showmanship and pro- 
motion. Travel between theaters requires transportation, and when there are 
visitors in town, it is important to impress them, and also when occasionally 
movie stars come to town in connection with the promotion of a nicture, a 
Cadillac comes in very handy. Many is the time that Shor himself has not 
only been driven in a Cadillac by distributors, but with a chauffeur as well, such 
ear and chauffeur being only a small part of the large fleets of cars owned by 
distributors for use in the promotion and operation of their business, and no 
doubt for the personal use of their executives. The sneers of this Paramount 
lawyer are certainly in bad taste, if nothing else. 

The entire attitude and half-truths in the statement of this tool of Paramount 
indicates one of the main troubles that the exhibitors are having. It is apparent 
that Paramount resents the fact that any exhibitor should even be reasonably 
successful. As pointed out before, Shor did not come before this committee to 
plead his own case, and he does not feel that it is necessary. He can and does 
take care of himself, but it would be a bad day for this country if here, where 
free enterprise has been the cornerstone of the success of our system, distributors 
were permitted to dictate how much any exhibitor is going to be permitted to 
make. They do their best to take everything they can away from exhibitors. 
In fact, Paramount particiularly, when negotiating for film rental and settle- 
ments, uses as an attempted criterion, not how much Paramount is getting, but 
what they are going to permit the exhibitor to have left. This paid legal minion 
of Paramount is apparently simply mouthing the attitude and policy of his em- 
ployer. 

The travel expenses in the Twin Drive-In Theater’s records were all honest and 
include the travel of its representatives to the offices of distributors in their fight 
to get pictures and better runs, to conventions where exhibitors get together to 
plan for their survival, and the like. There are definitely no trips to Inxurious 
vacation spots, foreign travel, and expensive entertainment that can be frequently 
found claimed as deductions by distributors. They certainly would be ridic- 
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ulously small compared to the travel expenses taken as deductions by the distribu- 
tors. The key man insurance carried by the Twin Drive-In Theatre operation is 
also relatively negligible compared to that carried by corporations doing similar 
business. 

Had this Paramount lawyer been honest and honorable, first of all, he would 
not have committed the unethical and unprofessional act of using confidential 
information given for the purposes of a particular lawsuit in a manner which he 
knew would be broadcast all over the country. Secondly, even if he came by the 
information properly for such use, he would have been honest enough not to 
make it appear that the investment in the Twin Drive-In Theater was $10,000, 
but would have revealed the truth that the capital stock investment was $240,000, 
and that the indebtedness of the operation before the theater opened was in an 
amount of an additional $300,000 to $400,000, and that the combined indebtedness 
of the Shor-Palazzolo operations today exceeds $1 million. 

Now, taking up Paramount’s conduct toward the Keith Theater and the Twin 
Drive-In Theater. When the Keith Theater first opened, it could not get any 
Paramount pictures. Finally, after threats of antitrust action, it was able to 
get some of their B pictures. The first Paramount picture that the distributor 
would deign to give Keith’s was not played until approximately 9 months after 
the theater opened under the Shor-l’alazzolo management. The Paramount 
pictures the Keith was permitted to play were The Vanquished, Arrowhead, 
Those Redheads From Seattle, Botany Bay, Flight to Tangier, all poor grossing 
pictures, and on all of which the Keith Theater suffered a loss. He had to play 
them in order to have product. After being treated in this way by Paramount, 
and being desperate for product, Shor, on behalf of the Keith Theater, finally 
again had to threaten that suit would be instituted unless his theater was fur- 
nished some product, and probably before Paramount realized the kind of pic- 
ture they had in Rear Window, this picture was promised Shor by Hugh Owens, 
the present vice president in charge of sales, Howard Minsky, their district man- 
ager, and their branch manager, Mr. Gillis. After Shor had made plans for the 
opening, and just a short while before it was to open, he received a call from 
Ted O’Shea, who was then the assistant to Al Schwalberg, president of Para- 
mount Film Distributing Corp., advising Shor that the Keith Theater could not 
have Rear Widow after all. O’Shea claimed that Paramount would lose money 
by plasing it at the Keith, and that it would earn $7,000 or $8,000 by giving it to 
RKO in Cincinnati. 

In view of O’Shea’s statement, Shor, to guarantee Paramount against any 
possible anticipated loss. offered to buy the picture for $10,000 flat, with the 
normal advertising arrangement between distributor and exhibitor as prevailed 
in Cincinnati. Finally [aramount did give Keith’s the picture, with a guarantee 
of $8,000 against their sliding scale percentage, on a 40 percent minimum. 

On th’s picture alone, the Keith Theater paid Paramount a total lilm renral 
of $27,761.67 on a gross of $52,820. The picture ran 5 weeks, with the theater's 
expenses, of course, going on during the entire period. $4,019.88 was the amount 
speut for advertising this picture for the entire area, not just for the Keith 
Theater, and of that tuial amount, the Keith Theater was required to spend 
$2,567.88, out of its remaining portion of the money. When the advertising 
expense is deducted from the amount left to the theater, and it is remembered 
that this picture ran for 5 weeks, the theater’s share per week was under 
$4,400. With the overhead in running of a theater of that kind, it is easy to 
see the theater made very little return for the 5 weeks’ playing time and its pro- 
digious effort. On the other hand, deducting Paramount’s portion of advertising 
from the film rental. Paramount had over $26,000 net left from the playing of 
this picture. The film rental paid on this picture to Paramount was the largest 
film rental ever received by Paramount for that type of picture in the history 
of Cincinnati. This is a granhic illustration of who benefited from the playing of 
Rear Window by the Keith Theater. 

Keith Theater, after Rear Window was able to get some of the better Para- 
mount pictures, because of the remarkable film rental it had paid on Rear 
Window. It played The Bridges at Toki-Ri, Strategic Air Command, and also 
played We’re No Angels, which was one of Paramount’s less successful pictures, 
as is evident from the comparison of the grosses of the pictures. The Bridges 
at Toki-Ri and Strategic Air Command each grossed over $40,000, as against 
approximately $18,000 for We’re No Angels. 

Keith also p'ayed the picture White Christmas, and grossed $102,460.92 in 8 
weeks, for which the Keith Theater paid a film rental of $56,442.83. This film 
rental is the record film rental of all time ever received by Paramount for any 
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picture of any kind in the Cincinnati area. The theater, had left out of the 
gross $45,818, less the theater’s portion of the advertising, which was for the 
benefit of the entire area, $3,051.23, making the weekly average left for the 
theater $5,345.88. 

Later Paramount offered To Catch a Thief to the Keith Theater, and the 
offer was accepted. Then Mr. O’Shea called Shor and asked Shor, as a personal 
favor, to release that picture to his RKO opposition: that he (O’Shea) was 
personally obligated somehow in the matter, and that he would make it up to 
Shor if Shor would release the picture to RKO. In order to accommodate O’Shea 
personally, and to accommodate Paramount, Shor released the picture, even 
though he had very good use for it, and needed it very badly. O’Shea indicated 
at that time that there probably would be a fair split between the RKO and Shor 
as to Paramount product. O’Shea’s promises were not kept, and in fact, O’Shea 
is even no longer with Paramount. 

After the Keith Theater’s release of To Catch a Thief as a favor to O’Shea, 
Paramount did not offer another picture to the Keith Theater, although it was 
badly in need of product for a very considerable period of time. Even though 
Keith Theater requested Desperate Hours, a Paramount picture, that picture 
was not offered to it. The first picture then offered to Keith was Rose Tattoo. 
At that time, which was prior to the academy award judging, Shor did not think 
the picture would do well other than in an art house, and so he did not accept 
it for Keith’s. He may have been mistaken. 

On February 8, 1956, Hugh Owens, vice president, in charge of sales for 
Paramount, Howard Minsky, their district manager, E,. C. DeBerry, their new 
branch manager, and William Meyer, their local sales manager called at Shor’s 
office and offered him two pictures for the Keith Theater. Birds and the Bees, 
which Shor rejected, and The Man Who Knew Too Much which he accepted. 
Since that time Paramount has offered Keith’s another picture That Certain 
Feeling which Keith Theater has accepted. 

The foregoing recitation shows how ridiculous the statement is that Shor would 
not play Paramount product. He would play it whenever he could get a chance, 
if the picture was at all suitable, in his opinion. 

The Twin Drive-In Theater’s dealing with Paramont goes back several years. 
In 1951, S. & S. Amusement Corp., operator of the Twin Drive-In Theater, filed 
an antitrust suit against the major distributors, including Paramount. However, 
at that time Mr. Al Schwalberg, who was president of Paramount Distributing, 
got together with Shor and assured him that the Paramount would treat the 
Twin fairly, and set up a system for a 21-day availability, which would be applied 
to the Twin and certain designated theaters in Cincinnati. His plan divided 
Greater Cincinnati into zones, with certain designated theaters in each zone, and 
the Twin and only 1 theater in each zone would get a 21-day availability on a 
nondiscriminating basis for Paramount pictures. In consideration of this agree- 
ment on the part of Paramount, Paramount was dismissed from that first anti- 
trust suit. Designation of the 21-day houses was designed so as to bring in the 
most film rental for the distributor. 

At that time Shor could have objected to the inclusion of a number of the 
theaters in the same availability as the Twin, because the Twin actually com- 
petes with practically every other theater in the Cincinnati area. However, 
Shor, who believes in “live and let live” attitude, said that he would try out the 
plan, without committing himself indefinitely to see how it worked out. One of 
the theaters in 1 of the 21-day zones was only one-half mile away, that theater 
being the Norwood Theater. Under the Schwalberg agreement, either the Nor- 
wood Theater or the Monte Vista Theater, but not both, would have the 21-day 
availability for that particular zone, as they were both in the same zone. Obvi- 
ously, the more theaters in the competitive area which play “day and date” with 
the Twin, the more adverse the effect would be on the Twin’s business. Accord- 
ing to a statement of the owner cf the Norwood Theater made to other exhibitors, 
the reason he charged less than the other theaters was that he was competing 
with the other theaters, and as they had parking, and he did not, he had to have 
a lower admission price than the others to make up for the lack of parking. 

In the late summer or early fall of 1955 Shor heard that Warner Bros., who, 
in order also to be dismissed from the first antitrust suit filed on behalf of the 
Twin Drive-In Theater, had adopted a similar zoning arrangement to that of 
Paramount, in, which zoning agreement the Monte Vista Theater and the Nor- 
wood Theater were in the same zone, and only 1 of those 2 was to have a 21-day 
availability, in violation of that zoning agreement, was going to permit the Monte 
Vista and the Norwood to play “day and date.” 
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One evening when Shor was having dinner with Gillis and Minsky, Para 
mount’s branch office manager and district manager, Shor brought up the subject 
of Warner's breach of the zone agreement. Shor stated that he was considering 
in view of the situation, to meet the competition, and also to experiment to se 
what the best price level would be for the Twin Drive-In Theater, as it seemed 
ridiculous to play subsequent runs at the same price as the first runs that he was 
vetting. He said that he contemplated reducing the price at the Twin Drive-In 
Theater for subsequent run pictures, and thus reach a competitive level with 
the Norwood Theater, which was only one-half mile away. Up to the time that 
Shor made the statement that he was going to experiment with the admissior 
price, he did not know that Paramount was also contemplating giving the Nor 
wood Theater, as well as the Monte Vista, the same availability as the Twin, 
in violation of the Schwalberg agreement. 

The following morning, when Shor went to Paramount's office to negotiate for 
the picture We’re No Angels, which he knew from the experience of running the 
picture at Keith’s, was not a top grossing picture at all. He still did not know 
at that time that Paramount contemplated also having the Norwood and the 
Monte Vista play “day and date” with the Twin. Under the Twin’s earlie: 
admission policy, it had a higher admission price than the Norwood, but did not 
charge for children under 12. As part of the new experiment, it was going to 
tharge the same adinission price as the Norwood and make a small charge for 
children. However, when the experimental price structure was put into effect 
the adult price was made somewhat less than the Norwood Theater price. 

Finally Paramount said they would sell We're No Angels to the Twin, but 
while never in their entire history in dealing with the Twin on a 21-day avail- 
ability had they ever sold a picture to Twin of any caliber at all at a flat price, 
although they claimed We're No Angels was a higher caliber picture, they insisted 
on a flat rental, but an exorbitant one. They took for We're No Angels, the 
highest possible grossing potential as a basis, and then fixed a flat rental for the 
picture of $1,250, which had previously been unheard of. Shor insisted that this 
was a violation of the prohibition against price fixing, as there was no question 
that their reason for their fixing this steep guaranteed price for the picture was 
for the purpose of making him raise his admission prices in order to come out, 
and to prevent him from making the experiment on the lower admission price. 

When the picture was played, Shor consistently maintained his attitude that 
this whole arrangement was in violation of the antitrust laws, which prohibited 
price fixing. It was for that reason, because Paramount was afraid of being 
sued for price fixing, that it agreed finally to a lower price, which was computed 
on the basis of 25 percent of the gross, which was certainly all the picture was 
entitled to in view of the way it ran nationally. At the lower admission price 
charged by the Twin, We’re No Angels did, in Shor’s opinion, as well grosswide 
as it would have done at the higher admission price. 

Since We’re No Angels, the Twin did intend to refuse to play Paramount sub- 
sequent run pictures because of the fact that it seemed ridiculous to have to get 
into an argument as to the admission price to be charged for subsequent run pic- 
tures, and at the same time be subjected to having both the Norwood’s and 
Monte Vista’s playing “day and date” against the Twin. If Shor would have 
permitted himself to be browbeaten in that manner by Paramount, the other dis 
tributors would probably have done the same as Paramount. 

As far as product shortage is concerned, Paramount's conduct created a worse 
shortage because the Twin could not afford to play “day and date” against both 
the Norwood and the Monte Vista, and by Paramount’s stubborn insistence on 
such a policy, in violation of the Schwalberg agreement, it has deprived the ‘Twin 
also of its subsequent run availability for their pictures. 

Some time later Minsky, the Paramount district manager, and DeBerry, their 
branch manager, and Shor had dinner with a number of other people. After 
dinner, DeBerry and Minsky assured Shor that Paramount was going to end the 
practice of permitting the Norwood and Monte Vista to play “day and date” 
with the Twin. Relying on that assurance, Shor agreed to play Rose Tattoo on 
a 21-day availability at the Twin. In spite of the assurance thus given, however, 
Paramount sold Rose Tattoo to the Norwood and Monte Vista “day and date” 
with the Twin. As it turned out, the Rose Tattoo film rental on this picture at 
the Twin was $1,857, and Shor ventures to say that the film rental alone from the 
Twin was more than the total gross of both the Monte Vista and the Norwood 
for the same picture. 

It has been testified by Mr. Heineman and other film company representatives 
that the theater with the greatest grossing potential and which can pay the 
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highest film rental is entitled to clearance over others in the area. Obviously 
Paramount does not follow this policy where the Twin Drive-In is concerned. 

On the same subject of admission price reduction, the Westwood Theatre, which 
is a conventional suburban subsequent run house operated by one of the Shor- 
Palazzolo companies, also experimented with a price reduction at the same time 
that the Twin did, and it has maintained the reduced prices. That theater, at 
the lower price, has shown that it has been grossing just as much as it did at 
the higher price, and of course, at the lower price, is bringing in more customers 
und building up good-will, not only for that theater alone, but fer the theater 
business generally. It is strange that Phillips made no mention of the price 
reduction at the Westwood Theater. 

It also should be mentioned that at the time Paramount set up its 21-day zones, 
Louis Wiethe owned the Westwood Theater, and in order to be sure that his 
Valley Theater, which was a newer theater on the other side of town, very close 
to the Twin, and in direct competition to the Twin, would have the 21-day avail- 
ability, he agreed with Paramount that the Westwood Theater would play behind 
the Covedale in the same zone as the Covedale, although other distributors did 
not zone those two theaters in the same zone, as it was really impractical to do 
so. Nevertheless, when Shor took over the Westwood, he made no trouble 
about it, but permitted the same zoning to continue. This is clear evidence that 
when an agreement is made, Shor keeps it, even though Paramount does not. 

Another statement made by Phillips, the spiteful Paramount lawyer, even 
attempted to disparage the amount of damages asked by the Twin when it filed 
its second antitrust suit, intimating that it did little business in the winter 
months. Phillips obviously in making such a statement must have intentionally 
attempted to mislead the committee, because Paramount’s own records show 
just what Paramount’s pictures did at the Twin during the winter months, even 
on subsequent runs, not on first-run pictures which the Twin is entitled to, the 
refusal to grant which is one of the causes of the antitrust suit. A comparison 
between Paramount pictures at the Twin in cold and warm weather is very 
interesting. The Greatest Show on Earth, one of the top grossing pictures of 
Paramount of all times, played at the Twin June 24 to June 30, 1954, and grossed 
$6,293.70. Naked Jungle played May 2 to May 8, 1954, and grossed $5,136.61. 
The following engagements were during cold weather, when car heaters were 
used in the theater. Money From Home, which played April 4 to April 10, 1954, 
during cold weather, grossed $5,943.54. Reap the Wild Wind played November 
17 to November 23, 1954, and grossed $6,647.35. Comparison between the Great- 
est Show on Earth and Reap the Wild Wind is particularly interesting, because 
they were both test engagements on rerelease. The Greatest Show on Earth 
playing in late June in very warm weather, was surpassed by Reap the Wild Wind 
playing in late November in very cold weather. If one wishes to take an example 
right from the coldest part of the winter, from February 19 to February 25, the 
picture, Indian Fighter (which was not a Paramount picture), on subsequent 
run grossed $6,305.57. These figures show definitely the grossing power of the 
Twin even on subsequent runs, during cold weather as well as warm weather. 

Just as this affidavit is being prepared, facts have come to affinnt’s attention 
which disprove another statement made by Charles Reagan before the com- 
mittee. In Reagan's prepared statement, he maintained that Loew’s was always 
willing to make adjustments in agreed film rental after a picture ran and did 
not do as well as expected, and that Loew’s branch managers have authority to 
make such adjustments. However, just this morning, on June 1, 1956, Loew’s 
sales representatives have advised that on the picture I'll Cry Tomorrow there 
will be no adjustments. 

This illustrates the loose manner of speaking of the distributors’ representa- 
tives before the committee, and how little credit can be given to many of their 
statements. 

In conclusion, Shor reiterates, since misrepresentations have heen made con- 
cerning the figures involved in operations in which he is interested, that he is 
willing to furnish the committee for its confidential executive use only, not 
merely the income tax returns and financial records of all companies in which he 
is interested, but his own personal income tax returns and records as well. 

Shor is not surprised that instead of revealing the truth, the film companies, 
as,shown by the example of Paramount’s lawyer, preferred to make a personal 
attack on him and Mr. Myers, as leaders in the fight for fair treatment of the 
independent exhibitors, in order to distract attention from the voracious prac- 
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tices of the distributors which, if not halted, will doom the small exhibitor 
destruction. 
RUE 


Sworn to before me and subscribed in my presence, this first day of. 


[SEAL] Jerome GOLDMAN 
Notary Public, State of oo? 


My commission expires December 22, 1957 


Re S and S Amusement Corporation v. RKO, et al 
CHARLES SAWYER, Esq., 
Cincinnati, Ohio. 
(Attention: Nolan W. Carson, Esq.) 


DeAR Mr. SAWYER: Nolan Carson and 1 went over a list of documents which 
the defendants in the above case would like to have microfilmed | agreed to 
furnish certain of the documents listed, for the purpose of microfilming, but 
refused to agree to furnish others until it could be shown how such others would 
either be admissible in evidence or lead to the discovery of admissible eviden 

Nolan was not able to indicate at the time how any of the excepted documents 
would come within the above description, so at least for the time being, the 
refusal stands as to the excepted documents. 

It has been represented by you and your assistants that any information 
obtained by the defendants’ representatives in examining the records in S and 8S 
office, or of any company in which Mr. Shor is interested, would be kept cor 
tidential and be used only for the purposes of this lawsuit. The same applies 
of course, to any documents to be microfilmed, and permission to microfilm then 
is given only with that express understanding 

The microfilming by or at the request of any of the defendants’ representative 
of any of the documents in question, is deemed to be an agreement on the part 
of the defendants to keep all of such documents confidential. and that tiv 
information contained therein, insofar as the defendants or their representa 
tives are concerned, is to be used only for the purpose of this lawsuit 

Yours very truly, 
JEROME GOLD YAN 

Copy to Mr. Ruben Shor. 


APPENDIX XIX 


STATEMENT OF THE ANTITRUST DIVISION, DEPARTMENT OF JUSTICH 


(For the Subcommittee on Retailing, Distribution, and Fair Trade Practices of 
the Select Committee on Small Business of the United States Senate. June °- 
1956) 


Senator Humphrey, chairman of this subcommittee, has requested Department 
of Justice comments on various statements by certain motion-picture exhibitors 
March 21 and 22, 1956, before this subcommittee, as well as our “opinion as 
the effects of the consent decrees [in United States vy. Paramount Pictures, In 
et al..]—particularly the effect on the independent distributors.” Generally, these 
exhibitor comments relate to: (@) Alleged fixing of admission prices by dis 
tributors: (b) assertedly unreasonable clearances: (c) forcing of picture 
(d) negotiations for the licensing of the motion picture Guys and Dolls in Colum 
bus, Ind.; (e) licensing of the motion pictures We’re No Angeles and Guys and 
Dolls in Cincinnati, Ohio; (f) divestiture of the Capitol Theater in Cincinnat 
Ohio; and (g) acquisitions of theaters by the divorced circuits. 


RELEVANT JUDGMENT PROVISIONS 


At the outset, how do Paramount judgment provisions bear on these problems 
To promote competition, those judgments required the five integrated companies 
to sell off their theater circuits and the resulting circuits to divest themselves 
of their interest in specified theaters. Beyond divorcement, these judgments 
enjoined certain distributors from: (a) Granting any license in which minimum 
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prices for admission to a theater are fixed by the parties; (b) agreeing with 
any exhibitors or distributors to maintain a system of clearances; (c) granting 
any clearance between theaters not in substantial competition; (d) granting 
unreasonably long clearances between theaters in substantial competition ; 
(e) performing or entering into any license in which the right to exhibit 1 
feature is conditioned upon the licensee’s taking 1 or more other features; and (f) 
licensing any feature for exhibition upon any run in any theater in any other man- 
ner than that each license shall be offered and taken theater by theater, solely upon 
the merits and without discrimination in favor of affiliated theaters, circuit thea- 
ters, or others. Finally, judgment injunctions bar the new theater companies 
resulting from divorcement from acquiring any additional theater except on an 
affirmative showing that the acquisition will not unduly restrain competition. 


RECENT INDUSTRY DEVELOPMENTS 


These judgment provisions can be appraised only against the background of 
recent business developments. The motion-picture industry has recently under- 
gone and still faces a time of difficult transition. In 1932 and 1933, depression 
years, the estimated average weekly attendance at motion-picture theaters in 
the United States was 60 million. And by 1946, 1947, and 1948, this estimated 
weekly attendance figure had jumped to 90 million. By 1955, however, weekly 
movie viewers had dropped some 50 percent to 45,800,000.2. This decline stems in 
the main from the growth of television. On January 1, 1948, there were 17 com- 
mercial television stations on the air in the United States. A year later this 
number had risen to 50. And by January 1, 1956, there were 482. In corre- 
sponding fashion, television sets in use have risen sharply. On January 1, 1948, 
there were 189,900 television sets in use in the United States. This number 
had increased to 1 million, by the first of 1949, to some 36,900,000 * by January 1, 
1956, and according to Television Digest’s May 19, 1956, issue “Industry research- 
ers estimate minimum of 38,500,000 sets in use as of May 1.” In addition, many 
theaters have suffered from the competition by newly constructed drive-ins. As 
this Department, on June 17, 1953, wrote to Senator Schoeppel, chairman of the 
Subcommittee on Monopoly of the Select Committee on Small Business of the 
United States Senate: 

“Drive-in theaters have been constructed in great numbers since the war. 
Before the war they were pretty much a novelty. At present there are in excess 
of 4,000 drive-in theaters in the United States. This is new competition which 
many conventional theaters have found it very difficult to meet. Other new 
theaters of the conventional type that have been built since the war have taken 
patronage away from older theaters. There has been a great surge of home 
building in the United States since the war, resulting in many new residential 
areas in many of which new theaters have been built. People have moved into 
these new areas in large numbers. Their patronage is lost to the theaters located 
in the areas from which they have moved.” 


STEPS THIS DEPARTMENT HAS TAKEN TO ENFORCE THE PARAMOUNT JUDGMENTS AND 
ITS ACTIVITIES IN LIGHT OF INDUSTRY DEVELOPMENTS 


We encourage any exhibitor, and especially the small exhibitor, to tell us of 
any difficulties he encounters in the operation of his business. If they are 
difficulties with which we can properly help him, we do so. We have successfully 
resolved with distributors countless problems brought to us by small exhibitors. 
However, some exhibitors’ problems we can do nothing about. They may, for 
example, pertain to matters, not touched upon by the judgments, that come 
within legitimate business perogatives and which, accordingly, we could not 
properly take up with distributors. In either event, however, Paramount dis- 
tributor defendants know we investigate carefully all exhibitor complaints 
and, where judgment problems are involved, demand a solution of those problems 
in accordance with the Paramount judgments. As a result, distributors have 
developed business procedures to effectuate those judgments’ design. Evolution 
of such procedures has been hastened by distributors’ knowledge that the De- 
partment vigorously enforces judgment provisions. The result has been improved 
compliance. 

We do not confine ourselves strictly to judgment problems. Even though 


2 The Film Daily Year Book, 1956. 
3 Based on information received from the Federal Communications Commission. 
* Television Factbook, 1956, spring-summer, p. 26. 
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no judgment problem is involved, there are instances where we may be instru 
mental in having a small exhibtor’s grievance corrected by a distributor. In 
such instances, where we can do so with propriety, we do not hesitate to use 
our good offices. 

But judgment enforcement and the additional help we may give small ex 
hibitors alone cannot solve the serious economic problems televison has caused 
motion-picture exhibitors. While day-to-day judgment problems are of utmost 
importance, we have taken a broader view of our responsibilities pertaining to 
the motion-picture industry. As a result, every effort has been made to keep 
abreast of the industry, to know about its technological improvements and the 
impacts such improvements have on the industry as a whole and on the in 
dividual exhibitor, to know something about the pictures that are produced, 
their artistic merit, their box-office appeal, how many or how few are produced, 
what they cost, and the level of film rentals. We do this so that our consid- 
eration of the difficult problems we are asked to act upon may be an informed 
one, Only thus can we insure that whatever we do concerning those problems 
is, consistent with our obligations under the antitrust laws and the Paramount 
judgments, best for the industry as a whole, for the exhibitor, and especially 
for the independent exhibitor, and for the public 

Illustrative of this is the attention we have given to increasing the supply 
of pictures. As the subcommittee knows, most exhibitors believe that the 
number of pictures now produced is inadequate. With this in mind, we gave 
every proper encouragement, for example, to the so-called Makelim plan for pro- 
ducing additional pictures. In addition, we spent considerable time discussing 
with representatives of Theater Owners of America and the divorced circuits 
under what conditions such circuits might secure court approval to invest in Ex- 
hibitors Film Financial Group, Inc., conceived by certain members of Theater 
Owners of America as a means of providing risk capital to independent producers 
and thus increase the supply of motion pictures. 

The two largest exhibitor organizations have recently urged, as a means 
of increasing the supply of pictures, that the divorced theater circuits be per- 
mitted to produce and distribute motion pictures with these circuits to have 
preemptive rights to exhibit such pictures in the theaters they now own. We do 
not know whether any of such circuits will decide to enter into production and 
distribution or whether it will be possible to devise adequate safeguards against 
the return as a result of any such new integration of practices violative of 
the antitrust laws prevalent in the industry before the Paramount case. Also, 
we are aware this may not be the ideal way of securing more motion-picture 
product. However, because of our deep interest in the industry and its welfare 
and because we try to know what the problems of the industry, and especially 
the problems of the small, independent exhibitor are, we are giving a great deal 
of attention to this proposal. 

It would be easy for us to rest on the judgments which divorced exhibition 
from production and distribution and oppose any such proposal. It may be 
that because we are willing to devote a great deal of effort to giving the proposal 
our sympathetic consideration some will construe this as a more lenient and 
indulgent attitude toward the defendant circuits. However, we do know that 
the number of pictures produced has fallen, that the level of film rentals has 
risen, and that whatever the reasons are for the rise in the level of film rentals 
a short supply of pictures must contribute to such rise. Therefore, with the 
independent motion-picture exhibitor in mind, we have taken the proposal under 
advisement. Nor is this any manifestation of a more lenient and indulgent atti 
tude toward the defendant distributors involved in the Paramount case, for if 
anything comes of the proposal it means that such distributors will have new 
competitors. 


SPECIFIC EXHIBITOR COD 
(a) Admission prices 


The Assistant Attorney General’s letter of November 17, 1953, to Senator 
Schoeppel treated issues raised by exhibitor comments on admission prices. A 
copy of that letter is attached since it contains a full discussion of the Division's 
views concerning these matters. 

We believe it would be helpful to add just a few comments on the background 
of the injunctive provisions in the Paramount judgments relating to the fixing 
of admission prices. Five of the eight major distributors of motion pictures 
owned and operated circuits of theaters. The court found that the theaters 
of the integrated defendants were protected from price competition by provi- 
sions in licensing agreements fixing minimum admission prices which other 
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theaters would charge.” This was done whether the picture was licensed for 
a flat rental or for a percentage of the theater’s gross receipts. Provisions were 
included in the license agreements for severe penalties if less than the prices 
agreed upon were charged. Nevertheless in its opinion the court stated (66 F. 
Supp. 328, at p. 340): 

“The foregoing holding that the defendants have all engaged in unlawful price- 
fixing does not prevent the distributors from continuing their present methods 
of determining film rentals; they may measure their compensation by stated 
sums, by a given percentage of a particular theater's receipts, by a combination 
of these two, or by any other appropriate means. What is held to be violative 
of the Sherman Act is not the distributors’ devices for measuring rentals, but 
their fixing of minimum admission prices which automatically regulates the 
ability of one licensee to compete against another for the patron’s dollar and tends 
to increase such prices as well as profits from exhibition.” [Italic added.] 

Thus the injunction does not bar licensing of pictures based on a percentage 
of box-office receipts; and, as our letter of November 17, 1953, amplifies, an 
exhibitor’s admission prices has direct bearing on the amount of such receipts. 
After divorcement a company once integrated no longer has theaters to protect 
from price competition. 


(b) Clearances 


Here, too, the attached copy of this Division’s November 17, 1953 letter to 
Senator Schoeppel is much in point. In addition, however, Mr. Myers intro- 
duced into the record some correspondence dealing with the marketing of a 
number of pictures by Paramount Pictures and its use of so-called merchandising 
engagements. This correspondence deals in large part with availability and 
clearance. Since the parties to the correspondence themselves have discussed 
merchandising engagements in considerable details we will confine ourselves to a 
few observations concerning matters there discussed. 

The creation of a new run when licensing a motion picture (in the sense that 
such a run historically has not been customary in a given locality) is not unlaw- 
ful. Any clearance between any such new run and the runs following it is 
governed by the same judgment provisions as the clearance between other 
runs. If this creates a clearance which never existed before, imposed upon 
theaters that never before were subjected to any clearance, such clearance is 
unlawful only if it does not meet the tests prescribed in the clearance injuctions 
of the Paramount judgments. 

The question is raised by the correspondence whether, if a new run should 
come in before an accustomed first run, in effect making the accustomed first run 
the second run, the new run is to be regarded as taking a clearance over the 
theaters following the former first run measured by adding together any clear- 
ance which the new run takes over the former first run and the clearance which 
the former first run takes over subsequent runs. It is our view that the clearance 
between a number of runs cannot be added in this way to reach the conclusion 
that the first of a number of runs which follow each other is taking an unreason- 
able clearance over runs following an intermediate run. At most the new run 
takes a clearance over the first run which, in turn, takes a separate clearance 
over the run which follows it and so on. 

Further, the correspondence between Mr. Meyers and Mr. Phillips touched 
upon how the theaters covered by the merchandising engagements were selected. 
We did secure information about the merchandising engagements and they 
were discussed with Mr. Phillips after the exchange of correspondence between 
him and Mr. Myers. Mr. Phillips advised that if more than one theater wanted 
the merchandising engagement and that if such theaters were suitable and 
reasonably comparable, the merchandising engagement was licensed pursuant to 
bidding. It was Mr. Phillips’ position that for this reason no discrimination 
was involved in the licensing of a merchandising engagement. 

At the heart of any marketing practices’ appraisal is the public interest 
and the interest of exhibitors in having pictures produced. Your subcommittee 


5 Thus in its finding of fact No. 66 the court found: 

“66. All of the five major defendants have a definite interest in keeping up prices in 
any given territory in which they own theaters and this interest they were safeguarding 
by fixing minimum prices in their licenses when distributing films to exhibitors in those 
areas. Even if the licenses were at flat rate, a failure to require their licensees to main- 
tain fixed prices would leave them free for lowering the current charge to decrease throuch 
competition the income to the licensor on theaters in the neighborhood. The whole 
system presupposed a fixing of prices by all parties concerned in all competitive areas. 
There exists great similarity, and in many cases identity, in the minimum prices fixed for 
the same theaters in the licenses of all the defendants. 
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has heard considerable testimony concerning the sl 

of producing pictures has risen considerably One company 

its average hegative cost is now in excess of 33 llion per 

entitled “The Ten Commandments” is repute 

of $12 million. Television has increased thy 

pictures Not every quality picture is a high budg ncture, Dut many 
Usually it is the very expensive picture that Lally irketed If very 
expensive pictures cannot be profitably marketed » ordinary way, they 
will not be produced if they must be thus marketed s, of course, does 1 
justify a resort to unlawful distribution practices 0 the situations 
presented do often involve problems on which something can be s 1 on both 
sides. It is not necessarily in the public interest that the Department agree to 
a construction of the judgments which will bring about a situation tn which 
there is no point in producing an extraordinarily expensive picture because it 
cannot be profitably marketed Anything which further reduces the number of 
I ictures produced or their quality will not help exhibitors 

(c) Forcing of pictures 

We have received a small number of complaints of such forcing from exhibitors 
In the last 3 vears there have been about 6 including at least 2 instances where 
it was very doubtful that any reasonable ground for the complaint existed. 
These complaints were vigorously pursued with the distributors concerned In 
every instance where there was any reason to believe that the complaint was 
justifiable, prompt remedial action was secured In none of these instances 
was there any indication that the alleged conduct was pursuant to a calenlated 
policy adopted by the distributor The distributor in each case satisfied the 
Division that its personnel were under express instructions to refrain from such 
conduet. If foreing did actually take place, which in no instance was admitted 
hy the employees who dealt with the complaining exhibitor, it apparently was 
a case of certain individuals in a large organization getting ont of line 

When motion pictures are in short supply the problem of forcing is less likely 
to come up than when motion pictures are plentiful However, the fact that 
exhibitors know that forcing of pictures is prohibited under the Judgments, 
combined with our prompt action on complaints, will, we hope, cause sales 
managers to keep their sales forces in line at all times 
(d) Judgments do not regulate film rentals 

Senator Humphrey's letter refers to Mr. Trueman T. Rembuscli’s criticism 
of the Department. Accordingly, it is relevant here to state why we have not 
to date been able to adopt the views urged upon us by Mr. Rembusch relating 
to clearance arising out of his own theater operations Mr. Rembusch has been 
involved in disputes over rental terms with distributors Because he did not 
Want to pay the terms originally asked (which he contended exceeded what the 
pictures were sometimes sold for elsewhere), he has at times licensed pictures 
late. Mr. Rembusch a little over a year ago took the position with us that 
when he could license a picture at terms he was willing to pay only after a 
considerable time had elapsed, by which time theaters in other communities 
had already played the picture, his theaters were being subjected to ille 
clearance. 

There is no indication, however, that terms sought from Mr. Rembusch aimed 
to discourage him from buying pictures in order to protect other theaters which 
were playing them. Indeed, Mr. Rembusch operates all of the theaters in a num 
her of towns where he has theaters, including all four of the threaters in Co 
lumbus, Ind. In the case of the motion picture Guys and Dolls, the terms which, 
according to Mr. Rembusch, were discriminatory in favor of another theater 
were those on which the picture was licensed to a theater in Indianapolis, more 
than 48 miles from Columbus. Against this background, terms sought from 
Mr. Rembusch apparently aimed, not to discourage his competition, but rather 
to insure for distributors a rental regarded by them as satisfactory. Thus, the, 
intervention Mr. Rembusch sought would have involved this Department, not in 
the preservation of competition but, contrary to the design of the Paramount 
judgments, in the regulation of film rentals. 


(ec) Negotiation for the licensing of the motion picture Guys and Dolls in Co- 
lumbus, Ind. 
Specifically, in late January and early February of this year, we used our good 
offices in an endeavor to assist Mr. Rembusch to secure a license to exhibit the 
motion picture Guys and Dolls in one of his theaters in Columbus, Ind. We 
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understand that Mr. Rembusch has submitted an affidavit to the subcommittee 
concerning his negotiations for the picture. Originally, on December 14, 1955, 
Mr. Rembusch offered to license the picture under a so-called 90-10 deal in which 
the overhead of the theater is a factor in determining the film rental. This deal 
fell through when Mr. Rembusch was advised on January 3, 1956, that the over- 
head figure which was to be the basis of the deal was unacceptable to the pro- 
ducer. Thereafter Mr. Rembusch continued to negotiate for the 90-10 deal, but 
was still unsuccessful in gaining producer acceptance. In connection with this 
deal, Mr. Rembusch advised that he proposed to charge $1.25 for adults and 50 
cents for children. 

Later Mr. Rembusch offered 70 percent of the gross for the picture for his 
Mode Theatre in Columbus. Overhead was not a factor in connection with this 
offer. Mr. Rembusch was dealing with Mr. Robert Mochrie, a representative of 
Samuel Goldwyn, the producer of the picture. When several] days had passed 
without his hearing from Mr. Mochrie, Mr. Rembusch advised us that he felt that 
Mr. Mochrie was stalling because he had not indicated what admission prices he 
proposed to charge if he got the picture on this new offer. Mr. Rembusch then 
inquired from us whether Mr. Mochrie could ask for admission price information. 
We advised Mr. Rembusch that Mr. Mochrie could do so for the purpose of evalu- 
ating Mr. Rembusch’s offer but could not bind him to charge such prices. We 
volunteered to make a telephone call to Loew's home office on Mr. Rembusch’s 
behalf to see if we could get some action on his offer. And this was done on or 
about January 27, 1956. 

Loew’s advised us promptly that Mr. Mochrie wanted the Crump Theatre in 
Columbus for the picture rather than the Mode and would accept Mr. Rembusch’s 
offer if he would play the picture at the Crump and had so advised Mr. Rem- 
busch. Mr. Mochrie’s objections to the Mode were that (1) it was not as good a 
theater as the Crump and (2) it had been closed for some time. Thereafter Mr. 
Rembusch called us and stated that this was another stall because the Mode 
was the only theater in Columbus equipped with stereophonic sound and that 
optical prints were not available for Guys and Dolls. He indicated he was send- 
ing a telegram to Mr. Mochrie pointing this out. 

We received a letter dated February 3, 1956, from Mr. Rembusch which indi- 
eated he had not licensed the picture but the reasons why did not appear. We 
thereupon called the Loew’s home office again and were advised that we would 
be called back as soon as up-to-date information had been received. A few days 
later we were informed that Mr. Rembusch had been advised that an optical 
print could and would be furnished for the Crump. 

On February 7, 1956, Mr. Rembusch received a telegram dated February 6 from 
Mr. Mochrie stating in part: “If you are insistent that this picture play the Mode 
theatre which is now closed, we will comply with your request despite fact we 
think it unwise to do so.” Mr. Rembusch still wanted to play the picture at the 
Mode and, on February 14, 1956, Mr. Mochrie advised Mr. Rembusch, in a wire 
received by Mr. Rembusch the next day, that while he felt that it was a mistake 
to play the picture at the Mode and that he was predicting the box office results 
would show it, the offer would be accepted for either theater. We are of the 
belief that the picture was made available for the Mode because of our interces- 
sion with the Loew’s home office, although we took the position that the theater in 
which the picture was to be exhibited was something to be determined in the 
bargaining between the parties. The aforementioned wire of February 6 indi- 
ates that Mr. Rembusch knew that Mr. Mochrie would take, although reluctantly, 
the Mode as early as February 7, 1956. 

In a wire dated February 8, 1956, Mr. Rembusch once again had brought up the 
question of admission prices on his own initiative. He voluntarily advised Mr. 
Mochrie that his admission prices would be 60 cents for adults and 25 cents for 
children. We understand from Loew’s that further consideration was thereupon 
given by Mr. Mochrie, as the producer’s representative, and by Loew’s whether 

*in the light of the new admission price information furnished by Mr. Rembusch 
the offer was a satisfactory one. However, Mr. Rembusch was advised in the 
aforementioned wire of February 14, 1956, that he could have the picture for 
either the Crump or the Mode without any question being raised concerning his 
proposed admission prices. Nevertheless Mr. Rembusch did not license the 
picture. 

Mr. Rembusch has felt that the Department should take action against Loew's 
because of this sequence of events. We so far have felt obliged to advise Mr. 
Rembusch that further action on our part with respect to this matter was not 
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justified. Mr. Rembusch has asked that we reconsider this advice. Conse 
quently the matter will be reviewed again. 

Licensing of motion pictures We're No Angels and Guys and Dolls in Cincinnati, 
Ohio.—Senator Humphrey has referred to the testimony of Mr. Ruben Shor cou 
cerning the alleged attempts at fixing of admission prices by Paramount in the 
case of the picture We're No Angels and by Loew's in the case of Guys and Dolls 
On August 31, 1955, Mr. Shor’s attorney wrote to us concerning We're No Angels 
stating that since the Twin Drive-In Theatre contemplated an admission price 
which Paramount considered unsatisfactory Paramount was asking for a guar 
anteed film rental. A copy of our reply dated September 12, 1956, which we 
believe is self-explanatory, was placed in the record by Mr. Shor. It appears 
from Mr. Shor’s testimony before the subcommittee that Paramount asked for a 
flat rental for the picture rather than a minimum guaranty. This is a permissible 
way of selling pictures to which our letter likewise applies. 

We have no information concerning Mr. Shor's licensing of Guys and Dolls 
for his Keith Theatre in Cincinnati beyond that contained in Mr. Shor’s testimony 
It is not a matter which Mr. Shor took up with us. Mr. Shor’s testimony indi 
cates he fixed his admission prices at a level of his own choosing despite the 
attempt of the distributor to influence him in this matter. Mr. Shor was entirely 
within his rights in doing so. He would have been equally within his rights had 
he advised the distributor of his proposed admission prices and thereafter 
decided to deviate from them. 


(f{) Divestiture of Capitol Theatre in Cincinnati, Ohio 


The Paramount judgments ° required the divorced circuits to divert themselves 
of their interests in approximately 1,200 theaters. One of these was the Capitol 
theater in Cincinnati. The theater was divested by RKO theaters to two inde 
pendent exhibitors who later died. The estates of these exhibitors were unable 
to operate the theater. Consequently, RKO was permitted to take the theater 
hack under a court order which required RKO to redivest it within 6 months 
from August 28, 1952. Just before the end of this 6-month period we received a 
letter, dated February 2, 1953, from Mr. Shor’s attorney, Mr. Jerome Goldman, 
in which Mr. Goldman objected to any extension of RKO’s time to redivest on 
the ground that he knew of parties who were willing to take over the Capitol 
On February 25, 1953, we wrote to Mr. Goldman requesting him to give us certain 
information and advising that “we will concur in an extension of time of only 
such duration as will afford us an opportunity to evaluate such information as 
you may bring to our attention.” Accordingly, we agreed to a limited extension 
which expired on May 1, 1953. 

‘The Capitol Theatre was held under a lease calling for a rental of $32,500 
a year. We ascertained that RKO had offered it to Mr. Shor for $32,500 a 
year against 15 percent of the gross receipts. In making this offer, REO con 
tended it was entitled to something for its investment in the theater which it 
had built and the equipment, as well as for the value of the Capitol as a going 
enterprise. In this connection RKO indicated its amortization charges for the 
Capitol for the period from August 18 to December 31, 1952, amounted to $11,216 
This is at a rate of well over $30,000 a year. Its offer to Mr. Shor would have 
enabled it to realize a part but not all of such amortization charges. Mr. Shor 
turned down this offer. 

We urged RKO Theatres to make a new approach to Mr. Shor. RKO insisted 
the original offer was a fair one but made a second offer to Mr. Shor on April 
21, 1953, whereby RKO would turn the Capitol over to him for $32,500 per 
annum up to gross receipts of $270,000 a year. If the gross receipts of such 
theater reached $270,000 a year he would then pay a fixed rent of $34,000. 
Thereafter the fixed rent would be increased $1,500 for each full $10,000 increase 
in gross receipts. Mr. Shor was to get the benefit of any increase in gross which 
did not reach a full $10,000. This offer in effect cut the rent a minimum of 
$6,500 to a maximum of $7,999.99 a year, depending on how the grosses fell 
Our analysis indicated that if Mr. Shor took the Capitol on this basis, he should 
have been able to operate the theater profitably. We understood, of course, 
that any such estimate is necessarily speculative and that Mr. Shor had to 
decide for himseif whether it was an offer he wanted to accept. But on the 
basis of the information we had, this proposal of RKO’s to Mr. Shor appeared 


*This figure of approximately 1,200 theaters is exclusive of less than a 10 percent in 
direct interest which RKO Theatres has in certain theaters in the metropolitan area of 
New York City by virtue of the ownership of certain stock in Metropolitan Playhouses, Inc., 
which it must dispose of. : 
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to be a good faith effort to dispose of the Capitol. In order to allow time for 
the parties to negotiate, we agreed to an extension of RKO’s time to June 1, 
1953. Mr. Shor also turned down this offer and Mr. Goldman indicated to us, 
by letter dated April 24,1953, that Mr. Shor had made a counteroffer of $30,000 
to RKO for the theater. RKO would not accept this. 

Upon our refusal to agree to any extended extension beyond June 1, 1958, 
RKO asked the court for a 2-year extension. The Government indicated to the 
court that a short extension of 3 months would be appropriate but opposed 
any lengthy extension. The transcript of the proceedings indicates that Gov- 
ernment counsel fairly related to the court what had taken place and that the 
Government’s position against any extended extension was forcefully pre- 
sented. The court granted RKO an extension of 1 year, 

On August 19, 1953, in a discussion with a member of the Antitrust Division, 
Mr. Shor indicated that he might be willing to go as high as $32,500 per yeur 
for the Capitol, although he did not wish to be understood is committing him- 
self to take over the theater at this price. Thereafter officials of RKO were 
urged by the Division to make still another approach to Mr. Shor. And on 
October 11, 1953, the matter was discussed with Mr, Sol Schwartz, the president 
of RKO, Mr. William F. Whitman, its general counsel, and Mr. Edward Raftery, 
outside counsel for RKO. As a result, Mr. Shor was offered the theater for 
$37,500 a year without any percentage arrangements, but Mr. Shor would not 
go above $32,500 a year. It was always made clear to Mr. Shor that whether 
he should take over the Capitol and at what price were matters concerning 
Which the Division would not influence him in any way. 

Mr. Schwartz called a member of the Division’s staff on February 3, 1954, 
to advise us that RKO had made another offer to Mr. Shor, this time to turn 
the Capitol over to Mr. Shor for $32,500 a year, with Mr. Shor also to take 
over the commercial portion of the property, collect the rents therefrom, and pay 
the taxes on the property. Our understanding is that the taxes on the property 
exceeded the commercial rents by approximately $2,500 a year. Mr. Schwartz 
pointed out that this last offer to Mr. Shor was one to turn over the theater 
to him for exactly the rental which RKO was paying; and RKO would not 
receive any payment for the equipment in the theater or on account of the theater 
building which RKO had erected on the leased premises. RKO also advised 
us on February 5, 1954, that it had explored the possibility of surrendering the 
lease of the Capitol to its landlord so that the landlord would be free to make a 
deal with Mr. Shor or anyone else, but its efforts to effectuate such surrender 
had been without success. 

We were advised that Mr. Shor on February 11, 1954, asked RKO for per- 
mission to talk to the fee owner about an extension of the lease on the Capitol 
beyond April 30, 1959, and that Mr. Schwartz made arrangements for Mr. Shor 
to see RKO’s landlord. We were further advised that Mr. Shor stated he was 
coming to New York on February 23, 1954, and Mr. Schwartz told him that he 
would not make any deal until Mr. Shor’s visit but would want to conclude 
negotiations with Mr. Shor not later than February 24, 1954, inasmuch as there 
had been another inquiry concerning the Capitol. We were told that on Feb- 
ruary 23 Mr. Shor met with Mr. Schwartz and his associates in Mr. Schwartz’ 
office in New York City and the parties agreed on all terms of the proposed lease 
except that Mr. Shor made a new condition; namely, that there would be no deal 
unless Mr. Shor first made a deal with the fee owner for a period beyond April 30, 
1959, on which date RKO’s lease would run out. Mr. Schwartz stated, according 
to the report of the meeting we received from RKO, that he had no objection 
to Mr. Shor negotiating with the fee owner for an extension of the lease, but 
that RKO was interested only in disposing of its interest in the theater and if 
another prospect was interested in it he would feel free to negotiate with such 
other prospect. Mr. Shor is reported to have stated that this was agreeable 
to him. 

Early in March 1954 the Stanley Warner Corp. indicated interest in the 
Capitol Theater for the exhibition therein of cinerama pictures and on March 11, 
1954, advised RKO that it would like to take the theater. RKO has indicated 
that Mr. Schwartz telephoned Mr. Shor on the same day to advise him of this 
interest and that Mr. Shor told Mr. Schwartz that he did not want to stand in the 
way of RKO making a deal and he would not be bothered by the theater being 
taken for cinerama. 

Because Stanley Warner Corp. is one of the circuits which was involved in the 
Paramount case, its acquisition of the Capitol Theater required a special court 
order. Such an order was negotiated with officials of RKO and presented to 
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the court. It was approved by the court and filed on April 2, 14. In enter 
taining such negotiations we were motivated principally by the help such dis 
position would be to Mr. Shor who operated the only independent conventional 
first-run theater in Cincinnati, the Keith Theater. Mr. Shor had indicated to us 
he was having difficulty in getting sufficient first-run product for the Keith 
Taking RKO out of the market for pictures for the Capitol could only result in 
easing the product situation for the Keith. In addition, a provision was put 
into the order limiting RKO for 5 vears to operating no more than three theaters 
on first-run in Cincinnati. With the Capitol it had had four first-run theaters 
The provision assured that another theater would not be used by RKO to take 
the place of the Capitol in its first-run operations in Cincinnati 

As previously indicated, the Capitol was one of 1,200 divestiture theaters 
We believe the record indicates that we were vigilant in security its divestiture 
Mr. Shor stated to the subcommittee concerning the divestiture program in ge 
eral (tr. 336): 

“We have no knowledge nor any means of knowing how many such thea 
have actually been disposed of by the chair Our only information consists 
of recurring items in the trade papers to the effect that the time in whieh to 
comply with these orders to divest has been extended.” 

The Antitrust Division is pleased to advise the subcommittee that of the 1,200 
divestiture theaters all but 24 have been divested. Such divestitures had to be 
accomplished during very difficult years for the motion-picture indust: The 
vigilance of the Division had something to do with getting the job done 


ACQUISITIONS OF THEATERS BY THE DIVORCED CIRCUITS 


Mr. Myers charges the Antitrust Division with a “disinclination to enforce the 
decrees” in connection with the acquisition of additional theaters by the divorced 
circuits. We believe a full discussion of the problem of acquisitions by the 
divorced circuits will be helpful to the subcommittee 

The court’s judgment of February 8, 1950, authorized the acquisition 
theaters by such circuits only upon a showing that each aequisition “will 
unduly restrain competition in the exhibition of feature motion pictures Lhe 
Government, in addition, had asked that there be a waiting period until afte: 
divorcement and divestiture were accomplished before theaters could be thus 
acquired. In fashioning its judgment provisions, however, the court rejected 
this Government demand. 

Despite this fact, the Government when working out divorcement and divesti 
ture details with the defendant circuits still insisted on and obtained provisions 
which precluded the acquisition of additional theaters, other than replacements 
for theaters lost through physical destruction, conversion to nontheatrical pur 
poses, or through inability to obtain renewal of leases, until required divestitures 
had been completed. It was only after divestiture that a new theater might be 
acquired upon a showing that such acquisition will not unduly restrain com 
petition. Thus for quite some years these circuits have been prevented by 
judgment provisions, which the Government demanded and obtained even after 
the court had refused to impose them, from acquiring additional theaters, This 
waiting period is still in effect with respect to the circuit operated by American 
Broadeasting-Paramount Theatres, Ine. 

The provisions of the judgments forbidding acquisitions by these circuits for 
a considerable period of years have been of great benefit to independent exhi 
bitors, especially with respect to drive-in theaters. Recent estimates place the 
number of drive-in theaters in the United States at almost 4,600, all but a small 
portion of which have been built since World War IL. Since during most of 
this period the circuits which are subject to judgments entered in the Paramount 
case have not been permitted to acquire new theaters, a very large 
of the drive-in theaters in the United States are independently owned 

In effect the judgments until the early part of 1955 prevented the circuits 
which were involved in the Paramount case from competing in the drive-in 


7 Originally, in its judgment of December 31, 1946 (70 F. Supp. 95), the ee 
each integrated defendant “from expanding its present theater holdings in ans 
whatsoever.” On appeal the Supreme Court (334 U. S. 151) on May 3, 1948 
this ban on acquisitions along with certain other provisions of the trial court 
so that the trial court could “make an entirely fresh start on the whole of t! 
of the key relief to be provided. 

8 RKO Theatres and Stanley Warner Corp., for example, have no drive-in theaters a 
National Theatres has 2 drive-in theaters. Loew's Theatres has 4 drive-in tl 
American Broadcasting-Paramount Theatres, Inc., owns a relatively small number « 
ins, none of which is an additional theater acquired under its judgment 


fa 
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field. Conversely independent exhibitors were enabled to get an important head 
start in that field. At the end of 1949 there were an estimated 1,208 drive-in 
theaters in the United States. Estimates in the early part of 1955 placed the 
number at over 4,000. Thus during the additional waiting period of approxi- 
mately 5 years insisted upon by the Government the number of drive-in theaters 
increased well over threefold. 

Four of the five new theater companies have by now completed the divestiture 
of theaters required by the Paramount judgments. Hence, these four cirenits 
are now eligible to acquire theaters, including “drive-ins” upon a showing that 
each “acquisition will not unduly restrain competition.” Our practice has been 
and will be to review carefully every proposal for the acquisition of a theater 
and to oppose any acquisition which we feel will unduly restrain competition. 

The first acquisition of an additional theater by a divorced circuit upon 
completion of divestiture occurred in February 1955. In approximately 16 
months there have been 13 such acquisitions. In every instance but one (the first 
of such acquisitions) a court hearing, after notice in the trade press, has been 
held. Where exhibitors have wanted to present information to the court bearing 
on the acquisition, an opportunity to do so has been afforded. Our view has been 
that, regardless of whether in our opinion competition will or will not be unduly 
restrained, exhibitors should have every opportunity to state their position 
to the court. This has been done even though such exhibitors are not parties 
to the case and therefore are not entitled to be heard as of right. We propose 
to continue to follow this procedure in the absence of some compelling reason for 
not doing so. 

The first such acquisition was by the Loew's circuit of the Twin Drive-In Thea- 
ter located in Oak Lawn just outside Chicago. We indicated our nonobjection 
to an order, without court hearing, permitting the acquisition because beyond 
doubt no anticompetitive consequences were threatened. There are at least 
200 theaters in the Chicago metropolitan area. No one of these was operated 
by Loew’s. The Twin Drive-In is on a first neighborhood run availability. This 
means it plays pictures from 14 to 28 days after their runs in the first run theaters 
located in downtown Chicago. There were 48 theaters in the Chicago metro- 
politan area on this first neighborhood run availability. The Loew’s circuit would 
thus have 1 out of 48 theaters on this run and one of the 15 drive-in theaters in 
the Chicago metropolitan area. 

In addition, the immediate area in which the Twin Drive-In is located is 
highly competitive. The Twin has a capacity of about 1,800 cars. There is a 
competing 1,800-car drive-in 3.2 miles to the southwest (the Starlite Drive-In) 
and a competing 1,800-car drivein- 3.2 miles to the northeast (the Chicago Double 
Drive-In). All three are on this first neighborhood run availability. There is 
a fourth drive-in 7 miles south of the Twin which we understood was also on 
this first neighborhood run availability. In addition, there are at least six 
conventional theaters on this first neighborhood run availability within rela- 
tively easy driving distance of the Twin. There are also a substantial number 
of other theaters on other runs in this section of the Chicago metropolitan area. 
In these circumstances it was abundantly clear that the acquisition would not 
unduly restrain competition. 

Regarding every other acquisition, a court hearing has been scheduled. This 
is consistent with the the Assistant Attorney General’s advice to Mr. Myers on 
June 23, 1955, that “it is my present intention to have hearings before the court 
scheduled in most cases of such proposed acquisitions.” With respect to the 
period of notice in the trade press, Mr. Myers was advised that: “We will make 
every effort to do this a minimum of a week or 10 days in advance of the hearing, 
and we will aim for 10 days rather than a week.” Finally, in a letter dated 
November 29, 1955, to Mr. Myers the Assistant Attorney General stressed that 
we were regarding these time periods as the minimum notice that would be given 
and assured that we would “give the information to the trade press when these 
acquisitions come up as early as it is feasible for us to do so.” 

In point of fact, the shortest period of notice has been 9 days. In other 
instances such information appeared in the trade press 10 days, 13 days, and 19 
days in advance of the hearings, respectively. In the case of the last acquisi- 
tion brought before the court, for example, items appeared in the trade press 
on January 23, 1956, that the company concerned would petition the court for 
permission to make the acquisition and the hearing was held on March 20, 1956. 
This is in line with our policy to give the maximum amount of notice possible 
to exhibitors. On March 28 and March 29, 1956, for further example, items 
appeared in the trade papers that National Theaters proposed to acquire an 
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existing drive-in theater in Reno, Nev. National's petition had not been and 
still has not been filed. National may not go ahead with its petition, but if it 
had done so promptly we feel certain about a month would have elapsed 
before the matter would have been heard. For final example, in the case of the 
drive-in theater at Raritan, N. J., concerning which Mr. Wilbur Snaper has 
testified, the notices appeared in the trade papers on November 14, 1955, and the 
hearing date was set for December 6, 1955. The matter was actually heard on 
the merits by the court on December 19 and December 20, 1955. However, Mr. 
Myers of Allied had inquired about this acquisition and had been told as early 
as September 9, 1955, by a member of the Division's staff that Loew's was 
preparing to seek court permission to build a drive-in theater at Raritan and 
was given further details as to its location on September 19, 1955. It is fal 
assumption that Mr. Snaper, a prominent member and past president of Allied, 
knew of the proposed acquisition approximately 3 months before it came before 
the court. 

Beyond notice to exhibitors, relevant finally are this Division's reasons for 
not opposing certain acquisitions. Apart from the already discussed acquisition 
(1) by the Loew’s circuit of a drive-in theater where theretofore it operated no 
theaters, 12 other aquisitions have taken place so far. (2) The Loew's circuit 
also acquiring an existing drive-in theater in the city of Jacksonville, Fla., 
where there are approximately 29 theaters, 11 of them drive-ins, and where 
Loew’s previously did not operate any theaters. 

(3-9). National Theaters acquired a group of 6 theaters, 5 conventional 
and 1 drive-in, in Salt Lake City and a conventional theater in Provo, Utah, 
from an exhibitor who was leaving the theater business. There are approxi- 
mately 22 conventional theaters and 8 drive-in theaters in the Salt Lake City 
area. Provo has 3 conventional theaters and 2 nearby drive-in theaters. Na- 
tional in each instance was going into a community where it did not theretofore 
operate theaters and where it would continue to face the same competition the 
theaters acquired formerly had. 

(10) Loew’s also acquired a newly constructed coaventional theater in Coral 
Gables, Fla., where there already were four theaters operated by other exhibitors 
and (11) secured authorization to construct a new drive-in theater in Sharps 
town, a suburb of Houston, Tex. Coral Gables is part of the Miami area where 
there are a substantial number of theaters. Loew’s operates no other theater in 
the entire Miami area. In fact the only 2 theaters it operates in Florida are 
the 2 it recently acquired. Loew’s has operated a first-run theater in downtown 
Houston for many years. Its new drive-in theater, which will be operated on a 
subsequent run policy, will give it 2 out of more than 50 theaters, one of approxi 
mately 45 subsequent run theaters and 1 of 16 drive-in theaters in the greater 
Houston area. The theater will also have competition in the locality 
it operates. 

(12) National Theaters also acquired a recently constructed drive-in theater 
in Las Vegas, Nev., where it theretofore had no theaters. National's drive-in is 1 
of 7 competing theaters and 1 of 3 competing drive-in theaters in the Las Vegas 
area, 


in which 


It was quite clear in the case of every one of these acquisitions that competition 
would in no way be lessened. In some of them the acquisition will demonstrably 
increase competition. In the case of all these acquisitions the acquiring 
circuit will have a substantial amount of competition. In each instance therefore 
the judgment test that the acquisition shall “not unduly restrain competition” 
was met. For this reason, the Government did not oppose the acquisitions. 
However, except in the cast of the Twin-Drive-In Theater in Oak Lawn, IIL, 
which was the first of the acquisitions, any exhibitor who wanted to appear and 
make known his objections to the acquisition to the court was given an oppor 
tunity to do so. In two of the instances already referred to exhibitors did appear 
in opposition. 

(13) Loew’s Theaters’ acquisition of a new drive-in theater near Raritan, N. J., 
is a final instance where the facts made it abundantly clear that competition 
would not be unduly restrained. The Loew’s theater closest to the new d: in 
site was in Newark, N. J., approximately 30 miles away. Loew’s also operites a 
theater in Jersey City, 40 miles away, and in North Bergen, 50 miles away. These 
were the only theaters being operated by this circuit in the State of New Jersey. 

Within a radius of 25 miles of the proposed new drive-in theater there were 
approximately 21 conventional theaters and at least 4 drive-in theaters. Ten 
of the conventional and two of ‘the drive-in theaters in this area are operated by 
the same exhibitor. Thus, upon its acquisition of this drive-in Loew’s Theaters 
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would operate but one of a rather large number of theaters spread over this 
rather large area; and 1 of a minimum of 5 drive-in theaters in the area. The 
dominant exhibitor in this particular area is of course the exhibitor who operates 
12 theaters therein. It is quite clear that the acquisition of this theater by 
Loew's would not in thése circumstances unduly restrain competition. The 
reasonable expectation was that it would increase competition. 

Mr. Snaper (Tr. 273) has commented on the information the Antitrust Di- 
vision had in passing upon this acquisition. It is quite true that we had a map 
of the area, that we knew about the theaters in the area and where such theaters 
were located with respect to each other, including their distance from the pro- 
posed new drive-in theater. We also knew the runs the theaters were on, the 
availabilities they enjoyed, their seating and car capacities, and whether they 
were independently operated or operated by a circuit. It is submitted that 
our information was quite comprehensive. ‘The extensive hearing held on this 
application, which is reported in a transcript of approximately 340 pages, de 
veloped no significant information concerning the competitive situation which 
we did not already have. 

Originally one Norman A. August was to have a 50-percent interest in this 
theater as an investor. Mr. August is a son-in-law of Nathan Cohn who, as the 
court in its memorandum opition on this acquistion noted, “has charge of the 
distribution in the State of New Jersey of the pictures produced by Columbia 
Pictures Corp., representing from 12 to 15 percent of the total market of avail- 
able pictures.” We knew of Mr. August's interest and that his father-in-law was 
an employee of Columbia. This relationship did not make the joint interest 
illegal nor did it make the acquisition of the theater improper. Its only signi- 
ficance could be that the theater might be preferred in the licensing of pictures 
distributed by Columbia Pictures. However, Columbia Pictures, as well as the 
other major distributors, is under an injunction not to prefer this theater or 
any other theater; and if Loew’s Theatres knowingly took any preference it 
would do so at its peril. 

We were not entitled to assume in advance that Columbia would violate its 
judgment by affording preferential treatment to this theater or that Loew's 
Theatres would join any such violation by accepting such preferential treat- 
ment. In this connection, the court stated in its opinion: 

“* * * this court feels that * * * the fact that August (a half owner of the 
proposed theater) is Cohn’s son-in-law and might thereby enjoy an early run of 
pictures on the supposition that Cohn, if he attempted such preference, would 
not be overruled by his principal Columbia, and might have the power to induce 
all the other competing distributors to similarly prefer the proposed outdoor 
theater * * * does not necessarily presage the priority in run which the ob- 
jectant envisions.” 

The Antitrust’ Division does not countenance preferential treatment of any 
theater by the distributor defendants in the Paramount case and, in view of 
Mr. August's relationship to Mr. Cohn, it would especially not have countenanced 
preferential treatment of this theater. In any event, Loew's Theatres subse- 
quently bought Mr. August out so that any question of preferred access to 
Columbia product on the part of this theater because of Mr. August’s interest 
has been obviated. 

We should like to make a few additional observations concerning acquisitions. 
We examine the facts relating to the competitive situation with extreme care 
in the case of every acquisition. We have so far not opposed any proposed acqui- 
sitions under the Paramount judgments in court because the facts pertaining 
to such acquisitions as have been brought before the court have not justified it. 

However, a number of proposed acquisitions have been discussed with us by 
the divorced circuits, some of these informally, which have not been presented 
to the court. These were instances in which it was indicated that the Division 
would or would be likely to oppose the acquisitions. So far the circuits have 
not gone ahead to endeavor to seek court approval for the acquisition in any such 
instance. 


EFFECTS OF JUDGMENTS ENTERED IN THE PARAMOUNT CASE 


Senator Humphrey has indicated that the subcommittee is interested in the 
Department’s opinion as to the effects of the judgments entered in the Paramount 
case, particularly the effect on the independent exhibitors. The important accom- 
plishments of the Paramount case have been to give every exhibitor the same 
opportunity to license product as that enjoyed by his competitor and to create 
an open market for the distribution of pictures. In the days before the Para- 
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mount case independent exhibitors often found that they could 
tures and were thereby forced to sell out to the affiliated circul 
pendent sought out a town which he could pioneer, a circuit mn 
would come in after he had built up a business, take away his pict 
the independent would eventually have to sell out rhe affiliated t 
take away the early runs from the independents \ 

new theater would often induce an independent theater own 

or to give the circuit an interest in the theate These practi 

with by the Paramount case. 

Such practices came about because the circuits enjoyed 
motion-picture product. In addition, the integrated compani 
ence as distributors in selling their pictures to the integrate 
the pictures of each of the integrated companies automatically went int 
theaters. Secondly, the pictures of each integrated company tended t 
the theaters of the other integrated companies Tl 
ing manner: Each of the integrated com ies 3 n exhibitor i 
tant customer for the pictures of each of the other integrated companies 
integrated company as a distributor bad a seller-customer relationsh 
of the other integrated companies as exhibitors. Lach 
other for their theaters, which led them to prefer the others in selling 
pictures, and they in turn enjoyed a reciprocal preference. In addition, 
needed to sell their pictures to the other integrated companies, f 
important customers, which led them to prefer to buy the pict 
integrated companies when licensing pictures for their 
enjoy a reciprocal advantage in their role as sellers of pictures. Conversely 
each company as a distributor could withhold its pictures from the 
a company which did not favor the first company’s theaters, 
as an exhibitor could refrain from buying the 
not as an exhibitor buy the first company’s pict 
in the business of exhibiting motion pictures but also in the business of distribut 
ing motion pictures, resulted. It was the strategic advantage of this vertical 
integration between producing and distributing companies, on the one hand 
circuits of substantial size, on the other, which created 
the defendants to exclude competition from the 
markets. 

The judgments entered in the Paramount case coped with this monopoly power 
by destroying, through the remedy of divorcement, this interdependency among 
the defendants on the one hand to obtain pictures for their own theaters and 
on the other to obtain theater outlets for their own pictures. Furthermore, 
circuit buying power was negatived by providing for theater-by-theater selling 
a provision which we will refer to again Circuit buying power was further 
negatived by opening up all closed competitive situations by requiring 
titure of theaters in the localities concerned. This means that if 
should refuse to buy a picture from a distributor in town A unless 
sold to the circuit rather than to a competitor in town B such refusal 
to be ineffective because the distributor will have an alternative custon 
town A as well as in town B. Prior to the Paramount case a refusal by a cirenit 
to buy pictures in closed towns (that is towns where it had no competition) 
unless such pictures were also sold to it in open towns (towns where it did 
have competition) was an effective weapon. The circuits which were defendant 
in the Paramount case no longer have the preferred access to product whicl 
the foundation upon which their monopoly power rested 

In 1945 out of 18.076 motion-picture theaters in the United States the 5 
circuits involved in the Paramount case had interests in 3,137, or 17.35 percent 
of the total.” These theaters have been freed by divorcement from the control 
of companies engaged in the production and distribution of motion pictures and 
in addition, the defendants’ interests in approximately 1,200 theaters have beet 
divested to independent exhibitors. Today these circuits operate in the 
gate approximately 7.5 percent © of the estimated 19.200” active theaters in 
United States. Obviously, this is an enormous reduction in the relative position 
of these circuits. Reference has already been made to the long freeze on acqni 
sitions imposed upon the circuits involved in the Paramount case and that this 
has enabled independent exhibitors to get an important head start in the drive-in 
field. 


* Finding of Fact No. 118 in the Paramount case 
Based on information independently secured by the 
"1 Film Daily Year Book 1956. 
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Because the ability of the formerly affiliated circuits to control product arbi- 
trarily has been eliminated, and because of the licensing injunctions contained 
in the Paramount judgments, independent exhibitors competing against the 
circuits have been able to improve their runs, to shorten the clearances competi- 
tive theaters take over them, and for the first time to secure competitive oppor- 
tunities to license product. 

The requirement often referred to as “theater by theater” licensing flows from 
that provision in the Paramount judgments which enjoins each of the major 
distributors “from licensing any feature for exhibition upon any run in an) 
theater in any other manner than that each license shall be offered and taken 
theater by theater, solely upon the merits and without discrimination in favor of 
affiliated theaters, circuit theaters or others.”’ This requirement means that a 
picture cannot be sold to a circuit for exhibition in its theaters down the line 
without regard to the circuit’s competitors who are interested in licensing the 
picture. Instead it must be sold to each theater of a circuit individually. The 
competitors of each theater in the circuit must be given an opportunity to license 
the picture equivalent to the opportunity given to that particular theater of the 
circuit. This, of course, includes the independent competitors of such theaters 
for whose benefit especially the provision is designed. If we did not have theater- 
by-theater selling the small independent exhibitor would be at a disadvantage— 
and frequently at a fatal disadvantage, for his theater would have to compete 
with the buying power of the entire circuit when licensing pictures. He was 
just at such a disadvantage before the Paramount case. 

The Paramount judgments provide that an exhibitor who wants to license a 
picture cannot be required to take one or more other pictures before the picture 
he wants will be licensed to him. This practice is commonly referred to as block 
booking. The elimination of block booking was also a significant achievement 
of the Paramount case. 

One objectionable result flowing from block booking in the motion-picture 
industry was that exhibitors were required to take pictures they did not want 
to get the pictures they did want. A second objectionable result was that com- 
peting distributors to the extent that unwanted pictures were forced upon exhibi- 
tors were deprived of a free and open market in which to sell their pictures. This 
particularly worked to the disadvantage of the smaller distributors, and the 
pictures that suffered most were those independently produced. 

Thirdly, before the Paramount case it was common practice to sell a season’s 
product by the device of block booking. As the number of distributors in the 
industry distributing significant numbers of pictures has always been limited 
it meant that the season’s product of such distributors might quickly be sold to 
a few exhibitors. Such exhibitors as were not successful in latching on to 
product on a season’s basis were at a serious disadvantage. They either had 
no product with which to run their theaters or had to run their theaters on 
odds and ends they could pick up, including pictures discarded by their more 
fortunate competitors who were able to buy the season’s product of one or more 
distributors. It may well be that block booking was very good for some ex- 
hibitors. It did not contribute to free and open competition in either distribution 
or exhibition. The inevitable resuit was to make it more difficult for a great many 
independent exhibitors to secure pictures, for where independents competed 
against circuits for a season’s product it was rarely the circuit theaters which 
failed to get such product.” 


2 There is one point related to block booking which came up in the hearings on which 
an expression from us may be helpful to the subcommittee. The point relates to whether 
pictures may be sold in groups. The Paramount judgments do not prohibit a distributor 
from selling an exhibitor a group of pictures if the exhibitor wants to buy all the pictures 
an group; that is if he is not required to take any picture in the group to obtain the 
others. 

The Supreme Court when the case was before it stated, “We do not suggest that films 
may not be sold in blocks or groups, when there is no requirement, expressed or implied, 
for the purchase of more than one film. All we hold to be illegal is a refusal to license 
one or more copyrights unless another copyright is accepted.”’ After remand of the case 
by the Supreme Court to the trial court for further proceedings, the Court in commenting 
on its requirement that pictures would have to be sold theater by theater stated that this 
did not involve “licensing picture by picture.” It explained that, “A group of pictures may 
be licensed to one who wishes to take them without conditions being imposed that he can 
obtain one only if he purchases the group.” Thus, although pictures may not be forced 
upon an exhibitor against his will, a distributor may sell to an exhibitor a group of pictures 
which the exhibitor wants to buy. 

It should be understood, of course, that this is subject to the requirement that any com- 
peting exhibitor who is interested in licensing any of such pictures must be given an 
equivalent eee to do so. This requirement does often tend to result in picture- 
by-picture selling. 
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To sum up, the judgments entered in the Paramount case took away from 
the affiliated circuits the control over product which gave them monopoly power! 
created competition in exhibition by requiring, where competition had been 
eliminated by such circuits, the divestiture of theaters to reestablish competitior 
and by giving independent exhibitors the opportunity to compete for product o1 
a par with their competitors, and enable independents to remain in or go into 
the motion-picture business with a fair competitive chance of being suct essful 
It also created a free market for the distribution of pictures. This equality of 
opportunity given to independent exhibitors and to all distributors is the bast 
achievement of the Paramount case. 


ATTACHMENT TO APPENDIX XIN 


NOVEMBER 17, 1953 
Hon. ANDREW F.. SCHOEPPEL, 


Chairman, Subcommittee on Monopoly of the Select Committee on Small 
Business, United States Senate, Washington 25, D.C. 

My Dear SENATOR ScuoeFrret: This is in further reply to your letter of No 
vember 2, 1953, concerning the Antitrust Division's enforcement of the judgments 
entered in the case entitled United States vy. Paramount Pictures Inc., et al 

You bave asked what disposition has been made of the Ruben Shor case. A 
was indicated in the Division’s statement sent to you on June 17, 1953, as soon 
as we had seen the trade press accounts of the exchange of telegrams between 
Walt Disney Productions and Mr. Shor relating to the admission prices being 


charged by Mr. Shor for Peter Pan at two of his theaters in Cincinnati, we 


promptly wrote to RKO concerning this matter. RKO advised us that the 
telegram to Mr. Shor was sent by Walt Disney Productions without the knowledge 
or consent of RKO. We were also advised that on receipt of our letter RKO made 
inquiry to the Disney organization about the telegram and was advised that no 
further action had been taken by Walt Disney Productions with respect to the 
matter. Mr. Shor testified before your committee that ‘“‘The 1-week run of Pete 
Pan in my theaters was completed without hearing further from either RKO 


or Walt Disney Productions.” 

RKO also advised us that because of this incident and because of a statement 
made by Samuel Goldwyn concerning admission prices to be charged for Hans 
Christian Andersen, a picture which Mr. Goldwyn produced and RKO distributed, 
about which we also had written RKO, and because of certain testimony before 
your committee which RKO felt indicated that misunderstandings existed con 
cerning their selling policies, it was making a review and study of the entire sub 
ject in which counsel for Samuel Goldwyn and Walt Disney Productions were 
participating. Shortly thereafter RKO advised us that they had issued new in 
structions to their sales organization which again emphasized that there were 
to be no agreements or understandings with exhibitors with respect to admission 
prices. 

Mr. Shor testified that with respect to Hans Christian Andersen RKO proposed 
to license the picture to him on the basis of a stipulated sum for each adult 
and for each child admitted to see the picture instead of on a basis of either a 
flat sum or a percentage of the gross receipts. Mr. Shor had also written to us 
about this. We already had secured a copy of the new instructions issued by 
RKO to its sales personnel which provided, in part, as follows: 

“You are hereby instructed hereafter to solicit proposed exhibition contracts 
covering the motion pictures Peter Pan and Hans Christian Andersen in the 
manner and upon the terms, and only in the manner and upon the terms, set 
forth below. In negotiating each such contract you must advise the exhibitor 
that the contract is subject to the approval of the producer of the picture and 
that the exhibitor is free to charge such admission prices as he wishes. 

“A. Preferred licensing method: You must use your best efforts to solicit such 
contracts on the basis of a license fee for the picture equal to the aggregate of 
certain stated amounts for each child and for each adult admitted to each per- 
formance of the picture. The contract provision covering the license fees which 
you are to use in this regard is as follows: 

“*The license fee for the picture licensed hereunder shall be an amount equal 
to the aggregate of — cents for each child (12 or less years of age) admitted to 
any performance of — cents for each adult admitted to matinee performances, 
and of — cents for each adult admitted to evening performances of the picture.’ 
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“It is the earnest hope of RKO and of both the producers of the above-mentioned 
pictures that substantially all exhibition contracts may be negotiated by you on 
the above-described preferred licensing method.” 

In connection with our overall study relative to the prerelease of motion pic- 
tures we have considered whether this manner of pricing motion pictures on the 
part of a distributor is proper. It is our considered opinion that it does not 
constitute the fixing of minimum prices for admission by the parties to the 
license agreement and hence it is a proper method by which to determine the 
film rental to be paid by an exhibitor to the distributor. 

The division has given a great deal of study to the prerelease practice and to 
whether the fixing of admission prices and unlawful clearances are involved in 
the prerelease practice. We do not believe that the prerelease of a given picture 
necessarily involves the fixing of admission prices or the granting of unlawful 
clearances but we do believe that there are dangers in the practice and we 
therefore wish to elaborate on this matter considerably, 

Pictures of any degree of merit are almost without exception licensed on the 
early runs on the basis of a percentage of the box office receipts. The admis- 
sion prices which the exhibitor charges has an important and direct bearing on 
the amount of such receipts. Hence the admission prices an exhibitor expects to 
charge and the evaluation of the film rental the distributor may reasonably expect 
to derive are related. Therefore when a distributor asks an exhibitor for this 
information for the purpose of evaluating the exhibitor’s bid this does not, with 
out more, constitute the fixing of admission prices, for the information is ger- 
mane to such an evaluation. However, the exhibitor cannot be required to 
charge the admission prices which he advised the distributor he proposed to 
charge. That would be the fixing of minimum admission prices. 

It, of course, is quite true that what the exhibitor states his proposed admis- 
sion prices will be will have a bearing on whether or not he will be the successful 
bidder, but this is because what he is really offering the distributor for its picture 
depends in substantial part on what he will charge his patrons. It is also quite 
true that though the exhibitor is contractually free to change his mind, the 
exhibitor will normally be impelled by considerations of good faith and even of 
self-interest in maintaining good distributor relationships to charge the prices 
he says he will charge even though he is not contractually bound to do so. The 
dilemma arises from the manner in which motion pictures are marketed. 

Knowledge or lack of knowledge of admission prices on the part of the dis- 
tributor cuts across one other provision in the judgments entered in the Para- 
mount case. The distributors are enjoined “from licensing any feature for ex- 
hibition upon any run in any theater in any other manner than that each license 
shall be offered and taken theater by theater, solely upon the merits and without 
discrimination in favor of affiliated theaters, circuit theaters, or others.” Let us 
suppose that three exhibitors have submitted bids for an especially desirable pic- 
ture and that the theaters expect to raise their admission prices in varying 
amounts. If the distributor has no information whatsoever concerning the ad- 
mission prices which the exhibitors propose to charge, the distributor would 
have to evaluate the bids as best it could, but there might be considerable like 
lihood that the best of the bids would not have been accepted. Yet the distributor 
on the basis Of the information available to it may have acted with complete ob- 
jectivity. The distributor could hardly be charged with discrimination in any 
instance where the significant differences between the bids lay in the different 
admission prices which the exhibitors concerned have decided upon but have 
not communicated to the distributor. Yet once the picture had been played, the 
unsuccessful bidders might very well have good cause to feel that their bids in the 
light of the admission prices they had intended to charge for the picture were 
better than the bid actually accepted and that, therefore, they had, in fact, been 
discriminated against. Also an exhibitor could possibly obtain an advantage 
over his competitors by disclosing his proposed admission prices without any 
prodding from a distributor whatsoever. 

In the case of usual pictures the distributor knows that the exhibitor will in 
all probability charge his usual admission prices. The distributor knows or 
can easily find out what such usual admission prices are. The admission price 
problem arises in the case of the high production-cost picture which the dis- 
tributor feels has unusual merit and which the distributor has, therefore, under- 
taken to market specially. 

The judgments entered in the Paramount case enjoin a distributor from giving 
the licensee (the exhibitor) a contractual right known as clearance not to have 
a picture shown for a period of time in a theater which is in substantial compe- 
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tition with the licensee's theater in excess of what is re n 
protect the licensee in the run granted Such Judgments also enjo 
ing of clearance between theaters not in substantial competition. The 
do not provide that a run in one theater must be followed by a run 
theater. Thus whether the prerelease practice involves the 
sive clearances between theaters in substantial competition or of clearances 
between theaters not in substantial competition depends on whether t! 
agreements between the distributors and the exhibitors licensing the 
runs that the picture will not be shown for a period of time in other theaters 
Since the distributors when prereleasing a picture have refrained from spe 
fying how long a time must elapse between the prerelease run of the picture : 
other runs in other theaters, it cannot be categorically stated in the absence 
proof of such an agreement that the prerelease practice involves the g 
improper clearances. 

We would now like to turn to what we believe to be the dangers in the 
lease practice. Some exhibitors have earnestly contended that they 
jected to pressure by distributors to fix their admission prices at certain levels 
for prerelease pictures, and that if they resist such pressure they are invaria 
unsuccessful in their efforts to license the picture. Whenever any picture is pre 
released there is a serious danger that conduct may take place from which agree 
ments between the distributor and exhibitors relating to admission prices can 
fairly be implied. 

While the concept of clearance in the Paramount judgments contemp 
existence of an agreement between the distributor and the exhibitor t 
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the prior run has been licensed, there may be circumstances in which as 
tv grant improper clearances could properly be implied in law 
of admission prices, whenever any picture is prereleased there is a serious dan 
ver that conduct may take place from which agreements between the distributor 
and exhibitors relating to when the pictures shall be licensed on other runs can 
fairly be implied. 

During approximately the last 2 years the number of pictures prereleased has 
increased. This is of some concern, for such increase 
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accentuates the dan 
vers we have referred to. It accentuates them because the opportunity for con 
duct resulting in express or implied agreements between distributors and exhib 
itors relating to admission prices and the time when a distributor will license 
other runs is obviously increased. Moreover, it also accentuates them, because 
the very fact that a large number of pictures are being prereleased, 

at only advanced admission prices and which are licensed f 
after a period of time substantially in excess of when they would normally 
play on such runs, tends to establish a pattern of doing business on the part of 
the distributors which of itself furnishes some basis for inferring a purposs 
tu enter into agreements with exhibitors to fix admission prices and to grant 
improper clearances, 

You have asked whether the Division considers it advisable to petition for 
amendments of the consent judgments. The courts have been reluctant 1 
amend judgments entered in antitrust suits without 
change of circumstances or that the amendments are necessary to effectuate 
their basic purposes. We are doubtful that on the basis of the operation of the 
judgments so far such a showing could be made. 

With reference to your inquiry concerning the number of complaints re 
ceived from exhibitors since July 1953, the number is approximately 17 \ 
number of these complaints were found, upon review, to relate to matters t 
which the judgments could not be regarded as applicable, and which properly 
should be left for determination by negotiation between the parties concerned 
Due to the many different phases of our work which are not capable of exact 
coluparison, we are unable to estimate in any realistic manner what percentage 
of the division’s workload such complaints constituted. 

You have asked about the number of personnel currently assigned to motion 
picture matters. In addition to the judgments entered in the Paramount case, 
judgments have been entered in the cases entitled “United States v. Schine Chain 
Theatres, Inc.,” “United States v. Crescent Amusement Co., Inc.,” and “United 
States v. Griffith Amusement Co.” These cases concerned violations of the anti 
trust laws on the part of a number of large theater circuits. In addition, there 
are three cases presently in the litigation stage involving motion-picture mat 
ters. One of these, United States v. Alliance Theatre Corporation, et al., relates 
to allegedly illegal resiraints of trade and monopolization with respect to 
motion-picture exhibition in Terre Haute, Ind.; another, United States 
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National Screen Service Corporation et al, relates to alleged monopolization 
and attempted monopolization of the manufacture and distribution of trailers, 
which are motion-picture films of short duration advertising forthcoming exhibi- 
tion of full-length feature tilms at motion-picture theaters, and of so-called film 
accessories (posters, signs, colored sheets, still pictures, and other advertising 
matters) used by exbibitors to advertise their current feature films and the fea- 
ture films to be shown in their theaters in the future; and the third, United States 
\. Twentieth Century-Fox Film Corporation ct al., relates to an alleged con- 
spiracy to prevent 16 millimeter feature films from being exhibited in competi- 
tion with established motion-picture theaters. 

Five attorneys are currently spending all or substantially all of their time, 
another attorney is currently spending about 75 percent of his time, still an- 
other attorney is currently spending at least half of his time, and three attorneys 
are spending varying portions of their time on the above-described motion-picture 
matters. One attorney has been and continues to spend substantially his full 
time on matters relating to the judgments entered in the Paramount case. 

The division, of course, does not have an unlimited staff which is available 
for assignment to motion-picture matters, especially in view of the division’s 
overall responsibility to enforce the antitrust laws generally throughout the 
economy. On the basis of the personnel we now have we believe at least a fair 
share of such personnel have been assigned to motion-picture matters. 

You have asked whether the division now contemplates using section 6 (c) of 
the Federal Trade Commission Act in order to enforce compliance with the 
consent judgments. We are not presently contemplating proceedings under 
section 6 (c) and I shall endeavor to explain our reasons for this. 

The first of the judgments in the Paramount case was entered on November 8, 
1948, and the last of such judgments was entered on February 6, 1952. The 
Antitrust Division has now had considerable experience in enforcing such judg- 
ments. In addition, during the last 15 years the Division has acquired a very 
considerable background of factual data, information, and experience with re- 
spect to the types of problems arising in the motion picture industry, as well as 
with respect to the background of many of the situations with respect to which 
judgment problems arise. Also, personnel in the Division have had a great many 
dealings with exhibitors, distributors, and the court which has jurisdiction of 
the Paramount case. This has enabled the Division to handle judgment problems 
with an expedition and efficiency which the personnel of an agency lacking that 
background could only duplicate with difficulty and over a very considerable 
length of time. 

In addition, the Division is enforcing the three judgments entered against 
large exhibitor circuits which we have already referred to. It attempts to cor- 
relate problems of enforcement arising under those judgments with the Para- 
mount judgments and endeavors to keep all these judgments in mind when con- 
fronted with policy or interpretation problems under any of them. Moreover, 
questions under these judgments must at times be evaluated in the context 
of policy situations involved in enforcing or negotiating judgments in other 
fields. 

The Federal Trade Commission pointed out to your committee that it now 
has some 4,200 cease-and-desist orders to enforce and it indicated that funds 
available to it for enforcement activities are, just as in the case of the Anti- 
trust Division, limited. If the Federal Trade Commission were requested to 
make investigations and recommendations concerning judgment problems arising 
under the judgments entered in the Paramount case, this of course would add to 
the personnel problems of that agency. 

You have asked whether the Division has reviewed the transcript of the 
motion picture hearings. The Division carefully followed such hearings. The 
transcript of the testimony of all witnesses was read and we also endeavored 
to examine the exhibits as they were submitted. Some of the witnesses made 
allegations which, if supported, would tend to indicate violations of the judg- 
ments. On the other hand, testimony offered in refutation, if supported, would 
tend to indicate that such violations of the judgments had not occurred. A great 
deal of the testimony, though relating to distributor-exhibitor relations and the 
conduct of distributors in relation to matters dealt with in the judgments, did 
not indicate conduct violative of the judgments; and a great deal of the testimony 
related to matters which cannot properly be considered judgment problems. 

Sincerely yours, 
STANLEY N. BARNEs, 
Assistant Attorney General. 
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APPENDIx XX 


UNITED ARTISTS CORP., 
New York, June 1, 1956 
Senator Husrerr H. HUMPHREY, 
United States Senate Subcommittee on Retailing, Distribution and Fats 
Trade Practices of the Select Committee on Small Business, Washing- 
ton, D.C. 

DearR SENATOR HuMprEY: You recall the committee's request for an analysis 
of the circular and form which it had received covering the formula and pro 
cedure for use when exhibitors claiming to be making a loss apply for film 
hire relief in order to enable them to continue to make contributions to the 
British film production levy. I submit herewith, as part of my testimony, 
the comments of F. W. Allport, the European manager of the Motion Picture 
Export Association, Inc., whose offices are located at 15 Burlington Street, 
London W. 1, England. His comments are entitled, “Comment on the Cine 
matograph Exhibitor’s Association's Circular to Its Members of August 15, 
1955,” Its clarity and meaning make it unnecessary for me to go into the 
matter any further. 

If I can be of further aid to you or any member of the committee in respect 
to the foreign distribution of our films, please do not hesitate to call upon me 
I will be happy to assist you and the committee in any way I can. 

Respectfully yours, 
ARNOLD M. PICKER 


COMMENT ON THE CINEMATOGRAPH EXHIBITORS’ ASSOCIATION'S CIRCULAR TO ITS 
MEMBERS OF AUGUST 15, 1955, ENTITLED “BrivisH FilbM PropucrTion Levy” 


Formula and procedure for use when exhibitors claiming to be making a loss 
apply for film hire relief 

All exhibitors in the United Kingdom whose gross box-office take (1. e., tax 

included) exceeds £150 a week are supposed to contribute a stipulated amount 

(levy) to the British film production fund, which is used to subsidize producers 


of British films. 

However, as the British film production fund is a purely voluntary arrange 
ment, created by the industry itself, without force of law, some exhibitors do 
not pay the levy applicable to their theaters. 

The nonpayers fall into two categories: First, exhibitors who are able to pay 
the levy but are unwilling to do so; second, exhibitors who are willing to pay 
the levy but are unable to do so except by incurring a Joss in the overall operation 
of the theater. 

The arrangement described in the above-mentioned CEA circular is designed 
solely to enable the latter group of exhibitors to pay the levy without incurring 
a loss, by means of a corresponding reduction in the amount they pay for film 
hire. 

Exhibitors desiring to avail themselves of this arrangement do so by sub- 
mitting the prescribed information concerning revenue and expenditure to 
designated firms of chartered accountants who in turn submit their findings to 
a joint committee of the exhibitors and distributors. This committee then 
decides (a) whether the findings support the exhibitor’s contention that he 
cannot pay the levy without incurring loss, and, if so, (0) the amount by which 
his film hire should be reduced to enable him to pay the levy without loss. 

The committee thereupon advises all distributors of the percentage by which 
the exhibitors’ payments for film hire should be reduced to accomplish this 
purpose. 

The following important facts should be noted : 

1. The arrangement is not intended primarily as a means of adjusting film 
rentals but merely as a means of enabling exhibitors to pay the production levy 
But for the latter the arrangement would not exist at all. 

2. It does not represent any departure whatever from the system of individua 
negotiation by which film hire is determined in Great Britain. The film hire 
reduced under this arrangement was invariably arrived at through direct indi 
vidual negotiation between the exhibitor and the distributor concerned 


>This document is reproduced in the record as Exhibit No. 12d, item 3 
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3. The exhibitor-distributor committee that agrees to the reduction has no 
knowledge whatever of the rates of film hire that were agreed upon, nor of the 
distributors with whom contracts were concluded. It Knows only the total 
amount the exhibitor pays for film hire and the amount of loss he would incur 
if he paid the production levy, and it is on these figures alone that the committee 
recommends the percentage reduction needed to eliminate loss. 

4. The reduction recommended does not alter the rates of film hire previously 
and currently negotiated between the exhibitor and the distributors in question in 
any way. It merely takes the form of a discount of the amount of the recom 
mended percentage when the contract matures and is settled. The actual rates 
of film hire paid by the exhibitor concerned are at no time affected by the 
arrangement. 

5. The recommendations of the committee are purely advisory and have no 
binding force or effect. Distributors are free to disregard them if they see fit 
to do so. 

6. At the middle of May 1956, the British film production fund had been in 
operation for 5 years and 8 months. By that date reductions in film hire under the 
foregoing arrangement had been recommended by the joint exhibitor-distributor 
committee in 18 cases only. In other words, at that date, ordy 18 out of the 4,700 
motion picture theaters in Great Britain had had their film hire reduced by this 
arrangement. 

7. It would, therefore, be wholly inaccurate to regard the arrangement as a 
decisive or even an important factor in the determination of film hire in Great 
Britain. 


APPENDIX XXI 


THE CINEMATOGRAPH EXHIBITORS’ ASSOCIATION 
OF GREAT BRITAIN AND IRELAND, 
London, June 4, 1956, 


Mr. JoHn J. FLYNN, 
Counsel, Select Committee on Small Business, United States Senate, 
Washington, D. C. 

Dear Mr. Frynn: On return from our annual conference I duly received 
your letter of 24th ultimo in which you raise certain questions in connection 
with the enclosed document.’ 

In accordance with your request I will endeavour to explain briefly the back- 
ground of this document. 

The trade in this country established in 1950 an organisation known as the 
British Film Production Fund, the primary object of which is to support and 
encourage the production of British films. The fund was brought into existence 
and has from time to time been extended under the terms of a series of agree- 
ments concluded between the four major trade associations in this country, 
i. e., the British Film Producers Association, The Cinematograph Exhibitors 
Association, the Kinematograph Renters Society and the Association of Spe- 
cialised Film Producers. I enclose a booklet in which the agreements are set 
out together with some explanatory notes. 

In general terms as a result of alterations by the Government in the ex- 
hibitor’s liability for entertainments tax, the exhibitors agreed to pay into a 
central fund a certain amount of money for each seat sold. This money is then 
shared out amongst the producers of British films proportionately to the amount 
which such films earn at the box office during the same period as that during 
which the moneys are collected. At this stage I would emphasise that this is a 
trade operated scheme and is not statutory. For that reason it became neces- 
sary for the trade to devise means whereby the obligation on exhibitors to pay 
the levy could not be unjustifiably avoided. 

At a fairly early stage, however, it was agreed in the trade that some con- 
sideration should be given to the cases of those exhibitors who by reason of 
their operating at a loss did not pay levy and could not be expected to increase 
their losses by payments of levy to the central fund. 


1The document referred to, British Film Production Levy, Formula and Procedure, for 
use when exhibitors claiming to be making a loss apply for film hire relief, is reproduced 
in this record as exhibit No. 12 (d), p. 152. 
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It was eventually agreed by the Kinematograph Renters Society o1 
the distributors of films, that in these cases reductions in film hire s 
given. 

Following on some lengthy negotiations a formula was devised between this as 
sociation and the KRS for determining whether or not in any particular case a 
cinema Was operating at a loss, as also the extent of relief to be given in such 
eases. The main function of the enclosed document is to set out the agreed 
formula by which it is ascertained whether or not for the purpose of the scheme 
a loss is or is not occurring and what type of relief is to be given 

In those cases in which, on the basis of the formula, it is established that a 
loss exists, the position is governed by section 2 of the formula and under para 
graphs (1) and (2) of this section you will note that in certain types of cases 
an exhibitor is entitled to film hire relief to the extent of the agreed loss. This 
entitlement is regarded as being one of as of right. In certain other types of cases 
the question of whether or not film hire relief is given is a matter for decision at 
the discretion of the KRS. 

Consideration of cases under this heading by the joint committee of the CEA 
and KRS commenced at the end of last year and the position at the present time 
is that 109 cases have been studied by the Committee. In 1S cases film hire 
relief has been granted varying from one-tenth and one-third. In 22 of these 
cases it has been decided that, on the figures submitted, no case for relief has 
been made out and the exhibitors concerned have been invited to resume payments 
of levy. Finally in 53 cases where exhibitors have not seen fit to supply the nec- 
essary figures for which requests have been made, there has ben no alternative 
but for details to be passed to the KRS, who normally advise their members to 
make it a condition of future contracts that levy payments are made 

I trust that the above explanation will be of assistance to you, but if I can be 
of any further help, please let me know. 

Yours truly, 
Eviis F. PINKNEY, 
General Secretary 


APPENDIX XXII 


SUPPLEMENTAL INFORMATION IN CONNECTION WITH DISTRIBUTION 
OF GUYS AND DOLLS 


METRO-GOLDWYN-MAYER Pictures, Loews, INC., 
New York 36, N. Y., June 7, 1956 
Re problems of motion-picture exhibitors. 
Hon. Husert HuMPHREY, 
Chairman, Select Committee on Small Business, 
Subcommittee on Retailing, Distribution, and Fair Practices, 
Senate Office Building, Washington, D. C. 

Drak SENATOR HuMPHREY: At the hearings on May 21, 1956, you made the fol 
lowing request in connection with the distribution of Guys and Dolls 

“Would you be kind enough in due time—recognizing that you have other work 
te do, a great deal of it—would you be kind enough to give us a sort of breakdown, 
let's say a couple of States or areas where this picture [Guys and Dolls] has 
been rented and where it has been percentaged ?” 

Since this request was made, we have given a great deal of consideration to 
the manner in which we could best comply with your request as expeditiously 
as possible. In order to five a complete picture of the manner in which Guys 
and Dolls was licensed throughout the country it would be necessary to itemize 
the terms under which this picture was licensed in each specific situation. You 
can well appreciate the enormous task involved in compiling this type of infor 
mation and the attendant delay in getting it to youn. 

It seems to us that you were interested not in a particular situation or situa 
tions, but rather in the different types of terms pursuant to which Guys and 
Dolls was licensed. We have prepared a schedule which is forwarded herewith 
listing representative types of terms under which the picture was licensed to 
date, 

I trust that this schedule supplies the requested information 

Very truly yours, 
CHARLES M. REAGAN 
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SCHEDULE OF REPRESENTATIVE TERMS UNDER WHICH GUYS AND DOLLS 
Was LICENSED 


I. After deducting agreed operating expense and advertising costs, distributor 
to receive 90 percent of the net receipts and exhibitor to receive 10 percent of the 
net profits. 

Il. After deduction of agreed house expense and cost of all advertising, the 
exhibitor guarantees a fixed sum to apply against 90 percent of the net re- 
ceipts to the distributor and 10 percent of the net receipts to the exhibitor. 

III. Distributor to receive 70 percent and exhibitor 30 percent of the gross re- 
ceipts for Friday, Saturday, Sunday, and Monday playing time, and the dis- 
tirbutor to receive 40 percent and exhibitor 60 percent of gross receipts for 
‘Tuesday, Wednesday, and Thursday playing time. Agreed costs of advertising 
to be deducted from the gross before computing distributor share. 

IV. Specified guarantee against 50 percent of the gross. Cost of advertising 
to be deducted from gross by the exhibitor before computing distributor share. 

V. Distributor to receive 50 percent of box-office receipts up to specified figure 
for the first 7 days. If the gross should exceed the specified figure, the dis- 
tributor to receive 70 percent of the gross in excess of such specified figure. 
For the next 3 days distributor to receive 40 percent of box-office receipts. The 
exhibitor may deduct actual cost of the second feature not to exceed a specified 
sum from the gross receipts before computing percentage to be paid to the dis- 
tributor. 

VI. For the first 7 days of exhibition there shall be deducted from the box- 
office receipts the cost of preopening and first week advertising not to exceed 
a specified figure and then the remainder shall be shared 60 percent to the dis- 
tributor and 40 percent to the exhibitor. For the next 3 days there shall be de- 
ducted from the box-office receipts the cost of advertising not to exceed a spec- 
ified figure and then the remainder shall be shared 40 percent to the distributor 
and 60 percent to the exhibitor. 

VII. Fifth percent of gross receipts up to specified figure of gross receipts. 
Distributor to receive 70 percent of gross receipts in excess of such specified 
figure. In the event the picture plays a second week, terms are to be 30 percent 
to 40 percent on a sliding scale based upon the gross receipts. 

VIII. For the first 3 days of exhibition the distributor is to receive 70 percent 
of the gross receipts. For the last 4 days of exhibition the distributor is to re- 
ceive 40 percent of the gross receipts. The preopening and first-week advertising 
of an agreed amount to be paid 50 percent by the distributor and 50 percent b) 
the exhibitor. 

IX. For the first week of exhibition distributor to receive 70 percent of the 
gross receipts. For the second week of exhibition, the distributor and exhibitor 
are to share the gross receipts on a 50-50 basis. For preopening and first-week 
advertising the exhibitor is to pay 30 percent of an agreed amount and the 
distributor is to pay 70 percent of that amount. For the second-week advertis- 
ing the distributor and exhibitor are to share equally the cost of advertising. 

X. The distributor is to receive 50 percent of the gross receipts. 

XI. The distributor is to receive 40 percent of the gross receipts. 

XII. The distributor is to receive 40 percent of the gross receipts after de- 
ducting the cost of the second feature. 

XIII. Distributor is to receive 35 percent of the gross receipts. The actual 
cost of the second feature not to exceed a specified amount to be deducted before 
computing distributor’s rental. 

XIV. Flat rental. (The flat rental price in some contracts has been as low 
as $20.) ’ 
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AppEeNbIx XXIII 


COMMENTS BY LOUIS PHILLIPS CONCERNING CERTAIN ADDITIONAL MATERIAI 
SUBMITTED FOR THE RECORD 


PARAMOUNT PICTURES CORP., 


New York, N. Y., June 11, 1956 
Hon. Husert H. HuMpPHREY, 


Chairman, Subcommittee on Retailing, 
Distribution, and Fair Trade Practices, 
United States Senate, Washington, D. C. 


Dear SENATOR HumpuHrReyY: At the close of the hearings before your committee 
on May 22, 1956, the chairman announced (record, p. 882), that the record would 
be kept open for 2 weeks for the submission to the committee by anyone of any 
further comment. The deadline for such submission was, therefore, June 
1956. 

I am advised that within the last hour of the last day Mr. Abram F. Myers 
submitted a 51-page statement and other material,’ and Mr. Ruben Shor sub 
mitted a 25-page statement.” No copies were furnished, so that we had to have 
them made for ourselves, with the attendant delay. They were therefore not 
available to me nor to the other interested producer-distributors until Friday, 
June 8, 1956, at the earliest. 

The filing of these statements at the latest possible hour cannot be attributed 
to mere coincidence. There is a good reason and purpose behind it. It is an 
old stratagem that some use, when their positions are vulnerable, in order to 
make it impossible for the opposition to reply. That is just what Messrs. Myers 
and Shor have done by their last-minute submission. 

Therefore, I request, speaking for Paramount, that these statements of Messrs. 
Myers and Shor be received and considered in the light of these circumstances. 

There is only one matter that requires comment at this late date and that deals 
with the charge made against me by Mr. Shor that I had no right to use the facts 
disclosed by the audit of the books of his corporation because it was claimed that 
there was an agreement entered into between Mr. Shor’s lawyer, Jerome Gold 
man, Esq., and Charles Sawyer, Esq., our lawyer, that the audit would be used 
only in connection with the litigation brought by Mr. Shor’s corporation against 
the distributors. 

To Mr. Shor’s statement there is attached a copy of a letter dated July 15, 
1955, from Jerome Goldman, Esq., to Charles Sawyer, Esq., relating to the audit.* 

It is because of that letter that Mr. Shor makes the charge of impropriety 
against me. In response thereto I only wish to say that I knew nothing of this 
letter until after I testified before your committee. 

After I had testified, there was called to my attention for the first time, Mr. 
Goldman’s letter to Mr. Sawyer, to which I have referred, and which was filed 
with Mr. Shor’s statement. After considering the entire matter, I feel that 
even if I had known of the existence of Mr. Goldman’s letter, I would have been 
justified in using the results of the audit before your committee as I did, inasmuch 
as Mr. Shor’s attack upon Paramount made it perfectly proper for me to use 
the relevant facts defensively, which was exactly what I did. 

My position in the matter is set out in my letter to Mr. Sawyer’s law firm, dated 
June 7, 1956, in response to their letter of June 4, 1956, both of which I respect- 
fully request be made a part of the record with this letter. 

I am sending a copy of these letters to Mr. Sawyer, for him to furnish a copy 
thereof to Mr. Shor’s lawyer. 

I am also sending a letter, identical to this, to Senator Schoeppel, your col 
league on this committee. 

Very respectfully, 


”, 


LOUIS PHILLIPS 


1 See appendix XVI, p. 703, for Mr. Myers’ supplemental statement 
2 See appendix XVIII, p. 725, for Mr. Shor’s affidavit of June 1, 1956 
#See p. 735. 
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CINCINNATI 2, Onto, June 4, 1956 
Re S € S Amusement Corporation v. RKO, et al. 
SIDNEY SCHREIBER, Esq. 
28 West 44th Street, 
New York 36, N. Y. 

Dear Mr. Scurerser: There is enclosed a copy of Mr. Jerome Goldman's 
letter to our office dated July 15, 1955, in which he sets forth the agreement which 
he says was made with respect to the use of the Sargoy & Stein audit. You 
will see from this letter that Mr. Goldman is not specific in stating who it was 
that made this agreement. 

Mr. Sawyer, Mr. Carson, and myself have discussed this matter on several 
occasions and none of us has any recollection of making such an agreement, 
However, Mr. Sawyer did not have this letter before him at that time. 

Mr. Sawyer is out of town for the rest of this week, but we will review the 
matter again with him upon his return and will keep you advised of any new 
developments. In the meantime, we understand that you will undertake to 
contact the persons receiving the audit with a view to having its use restricted 
to the purposes of the law suit. 

Very truly yours, 
DINSMORE, SHONHL, SAWYER & DINSMORE, 
By H. Truxton Emerson, Jr. 


JUNE 7, 1956. 
Re S &€ S Anwmscment Corp. v. RKO, et al. 
DINSMORE, SHOHL, SAWYER & DINSMORE, 
Cincinnati 2, Ohio. 
(Attention H. Truxton Emerson, Jr., Esq.) 

Dear Mr. Emerson: This will acknowledge receipt of your letter to Mr. Sidney 
Schreiber dated June 4, 1956, which was accompanied by a copy of your letter 
from Mr. Jerome Goldman to your Mr. Sawyer, dated July 15, 1955. This is 
the first I have ever seen of that letter, and I never knew of the existence of 
the understanding therein referred to until some time after my testimony before 
the Senate Small Business Committee had been given. 

My testimony, therefore, was given in entire ignorance of its existence. How- 
ever, even if I had known of its existence, I believe I would have been justified 
in utilizing the results of the audit, and my use of it before the Senate Small 
Business Committee would not have been a violation of the understanding 
referred to in Mr. Goldman’s letter. This is so, for the reason that I think 
there is implied in it that the information would not be used offensively against 
Mr. Shor or his corporation, but could be used defensively, as T did, 

Whatever confidence surrounded the use of the information was waived by 
virtue of the fact that Mr. Shor attacked Paramount in his testimony before 
the Senate Small Business Committee in charging falsely, as he did, that 
aramount had exacted a price of $1,250 for the picture, We're No Angels, in 
order to compel him to raise his admission price, which admission price he 
lowered as an “experiment,” in order to find out whether or not he could attract 
more patronage through a lowered admission price. Moreover, he claimed 
that the $1,250 was an exorbitant charge for the picture for his theater. 

This attack upon us permitted us to develop all relevant facts to answer that 
charge, including the money that he was making in the theater to justify the 
pricing of the picture, and why we charged a flat rental price, and also to develop 
the facts showing that his claim of an “experiment” was a fabrication. In order 
to develop these facts, it was necessary to use the figures obtained from the 
audit, and the circumstances under which this audit was made. 

Certainly, in the future it is not my intention to use the audit except in 
the litigation, unless in some extrajudicial proceeding Mr. Shor makes it 
necessary to develop relevant facts to meet a charge that he may make. 

For the present, the statements which I made before the Senate Small Business 
Committee, both orally and in my filed statement, will stand, and if Mr. Shor 
should find it necessary to write the Senate Small Business Committee thar I 
made improper use of the audit because it violated an understanding between 
counsel, I shall be obliged to answer, as indicated above. 

I would deeply appreciate your calling this letter to the attention of Mr. 
Sawyer when he returns to the office. 

Very truly yours, 
Louis PHILLIPS 
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APPENDIX XNNIV\ 


Mr. REMBUSCH’s REPLY REGARDING PRICE WATERHOUSE & Co 
ACCOMPANYING Copy OF PRESS RELEASE BY SINDLINGER 


‘ 
“ 


FRANKLIN, INb., M 
Senator Huspert HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and law Trade 
tices of the Senate Small Business Committee, Washington, D.C. 

DEAR SENATOR HUMPHREY: You will recall that on Mareh 21, 1056, 11 
pleasure of appearing before your committee and testifying on tl 
of the motion-picture industry.’ In my testimony I included a great des 
dustry statistical material including a large chart showing industry gro 
rentals, number of pictures, etc., from 1947 through 1955. (A reduced phi 
of the large chart was included in the back of my written testimony.) 
forefront of my testimony I gave credit for my sources. Statistical 
credited to Sindlinger & Co., Inc., of Ridley Park, Pa. The United States 
of business has just released its figures on the motion-picture industry 
year 1954. Iam attaching to this letter a press release from Sindlinger & ¢ 
showing how closely their estimates of industry income for 1954 came to 
official United States figures (—0.2 percent to be exact) 
proves he knows more about our industry than 
own association, the MPPA,. 

On Monday, May 21, I listened to motion-picture distributor witt 
hefore your committee and viewed charts that these witnesses had « 
Waterhouse to prepare in an effort to discredit the statistical data I offered 
with my testimony.’ The Price Waterhouse-prepared charts at the bottom, had 
the following information in large letters: “As reported to Price Waterhouse b) 
the nine film companies.” Isn't it strange that Price Water! i 
firm, not a reporting firm such as Sindlinger, was not allowed to audit the nine 
distributors’ books to ascertain the correctness of the figures offered? 
Price Waterhouse thought so and did not want to take the re 
correctness of the figures used as source for their charts 
the bottom of the charts. 

In evaluating the Price Waterhouse charts the following point must be con 
sidered. The Price Waterhouse charts did not include total United States film 
rentals or box-office receipts from all companies, major, independent, and foreign 
as Was the case on the chart I submitted to the committee. Their figures covered 
only nine companies, Although I do not have a copy of the Price Waterhouse 
charts submitted by the distributors before me, I believe I recall correctly that 
in spite of the rigged nature of these charts they show that film rentals charged 
theaters have increased year by year while box-office receipts declined 
to the decline of the total number of pictures produced the average film rental 
earned per picture increased substantially. Therefore, in that instance the Price 
Waterhouse charts bear out exactly what I was trying to show 
namely, that the motion-picture market has been deliberately 
a seller’s market and change the motion-picture industry from 
admission class business. 

If I can furnish your staff any additional information at any time p 
feel free to call on me, or if you have any points of my testimony that y 
like clarified, I would be most happy to answer them 

Thank you very much for the time and consideration you and your committee 
showed me on March 21. Incidentally, I got quite a kick out of the story you 
told of one of your children putting a snowball in the gas tank of your ne 
[ appreciated it for we have 7 children, 2 girls 
similar experiences with our gang. 

Yours truly, 
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2 See p. 66 for Mr. Rembusch’s statement. 

2See p. 74 for Rembusch chart. 

*See exhibits Nos. 25, 27 and 28, pp. 303 
correspondence and charts. 
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(The press release referred to by Mr. Rembusch follows :) 


Unitep STaTeEs CENSUS AGAIN CONFIRMS ACCURACY OF SINDLINGER FIGURES For 
THE YEAR 1954 


Today the United States census of business released its figures on the motion 
picture industry for the year 1954. You will recall that on April 25, 1956, Sind 
linger & Co. sent you the outline of its figures which would be comparable to the 
United States census figures. 


Sindlinger & United States Census difference from 
Co. census Sindlinger 


Here’s how the count of theaters checked: | } 
Number of 4-wall theaters. __._...---_} 114,724 14,761 | 37 or +0.25 percent. 
Number of drive-in theaters. -_-.--.- 1 3,812 3, 799 13 or —0.35 percent. 





Total. ee ee ee 1 18, 536 | 18, 560 | 
Here’s how total theater receipts checked: | 
Total theater receipts including sales | 2 $1,418,500,000 | $1, 415, 763,000 | $2,737,000 or —0.2 percent. 

of admissions, Federal and local | | 
taxes collected, concession sales but } 
not commission to concessioners, | 


SE eee One a a ee | 


1 Sindlinger & Co.’s theater census is kept up to date on a continuing basis. Because of 
the constant change in openings and closing of theaters, a count at any given time can 
lag or be ahead of actuality because of the unverified status of many theaters and the time 
it takes to verify the status. For this comparison with the United States census, the 
average count during the time when the United States census was gathering its informa- 
tion for 1954 is used. 

2 This figure was given to Sindlinger clients on April 4, 1955. 


24 or +0.12 percent. 


At this time the United States Census has not broken down their total receipts 
as shown above. However, here is how Sindlinger & Co. breaks them down: 


Net theater gross for 1954 * $1, 143, 400, 000 
Federal taxes 

State and local taxes for 1954 

Concessions for 1954 


Less concession commission paid by theaters but not included 
in census total 


Comparable figures for 1954 with census data_____ 1, 418, 500, 000 


*’These figures were make available to Sindlinger & Co.’s client, the Council of Motion 
Picture Organizations, on January 19, 1955—19 days after the close of 1954. 

4 This figure was made available to Sindlinger & Co.’s clients on April 21, 1955. 

5 These figures were available February 14, 1955. 


The United States census figures divided the 1954 total United States theaters 
receipts as $1,186,711,000 for four-wall, or 83.8 percent; $229,052,000 for drive- 
ins, or 16.2 percent. 

The Sindlinger figures are divided as $1,178,780,000 for four-wall, or 83.1 per- 
cent ; $239,720,000 for drive-ins, or 16.9 percent. 


x 








